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17th  line,  for  "  grounds  "  read  "  areas." 
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read  "to  be." 
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P.  159,  h.  n.,    7th  line  from  bottom,  for  "rescission  "  read  "revision." 
P.  160,  14th  line,   after   "for"  insert  "a;"    for    "therein"  read 

"  thereon." 
23rd  line,  after  "  defined,"  for  "as,"  read  "  to  be." 
P.  163,  h.  n.,  13th  line,  for  "  line  "  read  "  land." 
1*.  221,  h.  n.,    7th  line,  for  "appointed  "  read  "appointment." 
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REPORTS   OF   CASES 

DECIDED   IN  THE 

SUPREME  COURT  OF  NOVA  SCOTIA. 


McColl  v.  Ross. 

Before  Ritchie  and  Townshesd,  JJ.,  Graham,  £.  J.,  and  Meagher,  J. 

Mining  areas  —  License  to  search  —  Application  for  lands  already  covered 
—  B.S.,  c.  7,  a.  84,  Acts  of  1892,  c.  2,  s.  98  —  Construction  of. 

On  the  13th  of  October,  1891,  W.  applied  for  and  obtained  from  the  Com- 
missioner of  Mines,  a  license  to  search  over  an  area  of  one  square  mile, 
which  license  expired  on  the  13th  April,  1893. 

On  the  2nd  April,  1892,  plaintiff  applied  for  a  license  to  search  over  an 
area  of  five  square  miles,  including  the  area  covered  by  the  license  to  W. 

By  the  Acts  of  1892,  chap.  1,  sec.  98,  the  Commissioner  of  Mines  was 
authorized,  in  the  case  of^licenses  to  search  other  than  gold  or  gold  and 
silver,  to  receive  other  applications  (called  second  rights/  over  the 
same  tract ;  but  at  the  time  plaintiff's  application  was  made,  chap.  7 
R.  S  ,  sec.  84,  was  in  force,  which  provided  that  the  commissioner 
should  receive  no  more  applications  than  there  were  areas  of  one 
square  mile  each  contained  within  the  areas  first  applied  for. 

Held,  that  the  effect  of  the  section  last  quoted  was  clearly  to  prevent  the 
commissioner  from  accepting  plaintiff's  application  for  the  area  held 
by  VV.  while  the  title  of  W.  thereto  still  existed. 

Also,  that  it  made  no  difference  that  plaintiffs  application  covered  other 
grounds  in  addition  to  that  embraced  in  the  license  to  W. 

Also,  that  as  plaintiff's  application,  so  far  as  it  extended  to  the  area  held 
by  W.,  was  never  valid  or  effective,  he  acquired  no' right  under  his 
application,  and,  upon  the  expiration  of  the  license  to  W.  the  area 
became  vacant,  and  open  to  any  one  who  made  an  application  there- 
for. 

This  was  an  appeal  from  a  decision  of  the  Commis- 
sioner of  Mines,  declining  to  give  effect  to  an  application 
made  by  the  plaintiff,  appellant,  for  a  coal  area  of  one  square 
mile  situate  at  Broad  Cove,  Cape  Breton. 

The  facts  were  stated  by  Meagher,  J.,  in  delivering 
judgment,  as  follows  : — 

First. — Thomas   J.  Wallace,  on    the    13th    of   October 
1891,  applied  for  and  obtained  from  the  Commissioner  of 
1—N.S.R.  28. 
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Mines  a  license  to  search  for  coal,  over  an  area  of  one 
square  mile,  which  expired  on  the  13th  April,  1893.  Mr. 
Wallace  did  not  obtain  any  further  rights  over  that  area. 

Second. — On  the  2nd  of  April,  1892,  the  appellant  applied 
to  the  commissioner  for  a  license  to  search  over  an  area  of 
five  square  miles ;  the  description  in  that  application 
covered  the  area  embraced  in  Wallace's  license,  and  four 
square  miles  besides.  It  surrounded  Wallace's  area  on  three 
sides. 

Third. — The  description  in  the  appellant's  application 
was  amended  on  September  13th,  1892,  but  that  fact  is  of 
no  importance. 

Fourth.— On  the  1st  of  March,  1893,  the  appellant 
applied  to  the  commissioners  for  a  second  right  over  the 
area  covered  by  his  previous  application. 

Fifth.— On  the  15th  of  April,  1893,  two  days  after 
Wallace's  right  had  expired,  the  respondent  applied  to  the 
commissioner  for  a  license  to  search  over  the  square  mile 
which  Wallace's  license  had  covered. 

Sixth.— On  the  3rd  of  October,  1893,  the  appellant, 
under  his  application  of  April  2nd,  1892,  selected  a  square 
mile  thereout  and  obtained  a  lease  thereof  from  the  Crown. 
The  square  mile  so  selected  was  altogether  outside  of  the 
area  now  in  dispute. 

Seventh. — On  the  27th  of  September,  1894,  the  appel- 
lant made  application  to  the  commissioner  for  a  lease  of  the 
square  mile  nowin  question,  viz.,  the  Wallace  area,  and,  on 
the  1st  of  October  following,  the  defendant,  respondent, 
applied  for  a  lease  of  the  same  area. 

The  commissioner,  after  hearing  the  parties,  decided  in 
respondent's  favor,  and  from  that  decision  the  present  appeal 
was  asserted. 

1895,  March  26th;  B.  Russell,  Q.  C,  in  support  of  appeal. 
H.  Mellish,  contra. 

1895,  April  14th.  Meagher,  J.,  (after  stating  the  facts 
as  above). — Section  84  of  chapter  7  of  the  Revised  Statutes, 
5th  series,  was  in  force  when  the  appellant's  application  of 
the  2nd  of  April,  1892,  was  made.  It  provided  that  the 
Commissioner  of  Mines  might,  upon  application,  grant 
licenses  to  search,  to  be  in  force  for  one  year  from  the  date 
of  application  therefor,  to  enter  upon  any  lands  in  this 
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province,  not  already  applied  for,  or  under  license,  or  lease, 
for  mining  purposes,  and  to  dig  and  explore  for  such 
minerals,  other  than  gold,  or  gold  and  silver,  as  the  Crown 
held  for  the  benefit  of  the  province.  This  section  was 
amended  by  Acts  of  1890,  chapter  19,  section  5,  so  as  to 
make  the  licenses  to  search  endure  for  one  year  and  a 
half. 

Section  89  of  chapter  7,  provided  that  when  a  license  to 
search  for  mines,  other  than  gold  or  silver,  was  applied  for, 
it  should  be  lawful  for  the  commissioner  to  receive  applica- 
tions for  other  licenses  to  search  (called  second  rights)  over 
the  same  area :  provided  that  he  should  receive  no  more 
applications,  than  there  were  areas,  of  one  square  mile  each, 
contained  within  the  areas  so  first  applied  for ;  and  on  the 
expiration  of  the  license  to  search,  granted  under  the  first 
application,  or  on  the  selection  of  the  one  square  'mile 
thereunder,  the  license  to  search  could  be  granted  under 
the  second  application,  and  so  on,  until  the  whole  area  was 
disposed  of. 

The  statutes  relating  to  mines  and  minerals  were 
amended  and  consolidated  by  chapter  one  of  the  Acts  of 
1892,  which  went  into  operation  on  the  30th  of  April,  1892. 
It  repealed  chapter  7,  and  all  other  enactments  amending  it 

Section  98,  of  said  chapter  one,  is  as  follows  : — 

"  When  a  license  to  search  for  mines,  other  than  gold, 
or  gold  and  silver,  has  been  applied  for,  or  granted,  it  shall 
be  lawful  for  the  commissioner  to  receive  applications  for 
other  licenses  to  search  (called  second  rights)  over  the  same 
tract." 

The  proviso  in  section  89  of  chapter  7,  to  the  effect  that 
the  commissioner  should  receive  no  more  applications  than 
there  were  areas,  of  one  square  mile  each,  contained  within 
the  area  first  applied  for,  wets  not  re-enacted  in  the  con- 
solidating statute  of  1892.  This  left  the  commissioner  free 
to  receive  all  the  applications  which  should  be  made  in  due 
form  for  the  same  area. 

The  proviso,  just  referred  to,  was  in  force  when  the 
appellants  application  of  April  2nd,  1892,  was  made. 
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Wallaces  application  or  license  over  said  square  mile 
then  covered  it.  The  effect  of  that  proviso  clearly  was  to 
prevent  the  commissioner  from  accepting  any  application 
for  that  area  while  Wallace's  title  thereto  existed.  The  fact 
that  an  application  covered  additional  ground,  besides  that 
embraced  in  Wallace's  license,  could  not  make  any  differ- 
ence. There  was  but  one  square  mile  licensed  to  Wallace* 
and  no  second  rights,  under  the  then  existing  statute,  could 
be  applied  for,  or  acquired  over  it.  The  commissioner  could 
only  receive  such  applications  as  the  statute  authorized — 
and  no  other  could  be  effective  or  valid.  The  statute  pro- 
hibited him  from  receiving  a  second  application,  when  the 
first  application  only  covered  one  square  mile.  The  appel- 
lant's application,  in  so  far  as  it  purported  to  extend  to  the 
Wallace  area,  never  was  valid  or  effective,  and  consequently 
he  never  held  or  acquired  any  right  over  it  under  his  appli- 
cation of  the  2nd  of  April,  1892.  Upon  the  expiration  of 
Wallace's  license  on  the  13th  of  April,  1893,  it  therefore 
became  vacant,  and  so  remained,  until  covered  by  the 
respondent's  application  of  the  loth  of  that  month. 

I  agree  entirely  with  the  opinion  of  the  learned  Attor- 
ney-General, embodied  in  the  record  before  us,  as  to  the 
Construction  of  section  98  of  the  Act  of  1892.  Any  other 
view  of  that  enactment  would  produce  confusion. 

The  provision  requiring  applications  for  second  rights* 
so  called,  to  be  over  the  same  tract,  was  no  doubt  intended 
to  avoid  confusion,  and  to  prevent  one  party  from  acquiring* 
as  might  often  happen  if  the  appellant's  contention  pre- 
vailed, two  classes  of  rights,  viz.,  a  first  right  as  to  one 
mile,  and  a  second  right  over  the  remainder  of  a  block  con- 
taining five  square  miles,  under  the  same  application. 

The  appeal  should  be  dismissed,  and  with  the  usual 
result  as  to  the  costs. 

Ritchie,  J.,  and  Graham,  E.  J.,  concurred. 

Townshend,  J. — It  is  unnecessary  to  express  any  opinion 
on  the  other  questions  argued  on  this  appeal,  as,  in  my 
opinion,  Mr.  McColl  had  no  right  at  all  under  his  second 
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application.  He  applied  for  a  second  right,  assuming  it 
covered  the  Wallace  area,  on  the  ]st  of  March,  1893,  which 
would  expire  on  September  1st,  1894.  He  applied  for  a 
lease  on  27th  September,  1894,  that  is  to  say,  after  the 
expiration  of  his  alleged  second  right.  He  had  then  no 
locus  standi.  At  that  date  Mr.  Ross's  application,  covering 
the  Wallace  area,  was  in  full  force,  and  did  not  expire  until 
October  15th,  1894.  Under  these  facts  the  decision  of  the 
Commissioner  of  Mines  was  correct,  and  this  appeal  must 
fail  with  costs. 


White  et  al  v.  Smith. 

Before  McDonald,  C.  J.,  Ritchie  and  Townshknd,  J  J.,  Graham,  E.J., 
and  Mkagher,  J. 

Sale  of  goods  —  Delivery  —  Condition  as  to  re-taking  —  Effect  of —  Rescis- 
sion —  Printed  form  of  agreement  —  Fraudulent  conduct  by  agent  in 
relation  to  filing  up  —  Finding  of  trial  judge  sustained. 

Defendant,  at  the  solicitation  of  plaintiffs*  agent,  gave  the  latter  an  order 
for  "one  White's  Physiological  Manikin,  Medical  edition,"  and  signed 
a  printed  agreement  by  which  he  undertook,  in  consideration  of 
the  delivery  of  the  article  for  him,  freight  prepaid,  at  the  express 
office  specified,  to  pay  the  sum  of  $35.00,  ten  dollars  on  delivery 
at  the  express  office,  and  the  balance  in  monthly  payments  of  five  dol- 
lars each.  It  was  further  agreed,  in  case  of  failure  to  pay  any  one  of 
said  instalments,  after  maturity  thereof,  that  plaintiffs  might  re-take 
possession  of  the  manikin,  without  recourse  against  them  for  any 
money  paid  on  account  thereof. 

A  package  addressed  to  defendant  was  forwarded  to  the  express  office 
named  in'  the  agreement,  and  defendant  was  notified  of  its  arrival  but 
declined  to  accept  it.  Subsequently  the  package  was  returned  to 
plaintiffs  by  the  express  agent  by  their  direction.  The  express  agent 
had  no  knowledge  of  the  contents  of  the  package  apart  from  that 
derived  from  the  bill  of  lading  which  was  not  produced,  and  no  other 
evidence  was  given. 

Held,  that  there  was  no  delivery. 

On  the  trial,  evidence  was  given  by  defendant,  without  any  contradiction 
on  the  part  of  plaintiffs,  that  the  agreement  was  fraudulently  filled  up 
by  plaintiffs'  agent,  and  that  the  order  was  given  on  the  understand- 
ing that  it  was  to  be  optional  with  defendant  to  accept  or  reject  the 
article  when  tent. 

field,  that  t)>e  sale  was  a  conditional  one  ;  that  plaintiffs,  having  availed 
themselves  of  the  condition  as  to  the  re- taking  of  the  property,  thereby 
rescinded  the  sale,  and  that  the  contract  having  been  thus  put  an  end 
to,  all  rights  and  liabilities  thereunder  ceased. 

Held,  per  Graham,  E.  J.  (who  expressed  no  opinion  on  other  points), 
that  the  trial  judge  having  found  in  favor  of  defendant's  version  of  the 
transaction,  and  thers  being  no  contradictory  evidence,  the  finding 
should  not  be  disturbed. 
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Appeal  from  the  judgment  of  Johnston,  C.  C.  J.,  in  favor 
of  defendant  in  an  action  for  goods  sold  and  delivered. 
The  judgment  appealed  from  was  as  follows : — 

The  plaintiffs  claim  for  goods  sold  and  delivered,  and,  in 
the  alternative,  for  goods  bargained  and  sold. 

The  plaintiffs  charge  that  the  defendant  signed  an  agree- 
ment whereby  he  ordered  and  bound  himself  to  take  deli- 
very of  one  White's  Physiological  Manikin, — that  he  refused 
to  receive  the  said  manikin.  The  plaintiffs1  attorney  ten- 
dered himself  and  his  clerk  as  witnesses,  and  sought  to 
strengthen  his  case,  where  weak,  by  admissions  extracted 
from  defendant.  I  have  had  frequent  occasion  of  late  to 
reprehend  the  growing  practice  of  solicitors  making  affida- 
vits and  rushing  into  the  witness  box  in  order  to  strengthen 
or  bolster  up  the  case  of  the  client  for  whom  they  were 
acting,  as  well  on  the  trial  as  at  chambers.  Within  certain 
limits  a  solicitor  is  bound  to  do  all  that  he  can  to  conserve 
his  client's  interests,  but  that  limit  is  surely  passed  when  a 
solicitor  tenders  himself  to  be  examined  by  himself  in  order 
to  detail  admissions  or  statements  made  by  or  wormed  out 
of  the  opposite  party,  who  has  incautiously  ventured  within 
the  precincts  of  the  solicitors  office  to  talk  the  matter  over 
with  him  ;  or  when  the  solicitor  visits  his  client's  opponent, 
and  takes  with  him  a  witness  whom  he  leaves  outside  till 
the  opportune  moment  arrives,  when  he  opens  the  door  and 
admits  him  in  order  to  have  corroborative  testimony  to  back 
up  his  own  Fortunately  the  parties  are  not  at  variance  on 
any  point  material  to  the  issue,  otherwise  I  might  have 
deemed  it  my  duty,,under  the  circumstances,  to  have  accepted 
the  statement  of  the  defendant  as  being  the  more  correct. 
The  contract  directed  the  goods  to  be  delivered  according  to 
shipping  directions  given,  and  these  diiections  were  that 
the  goods  were  to  be  sent  to  W.  A.  Smith,  Dartmouth, 
by  American  Express.  Though  the  name  is  wrongly  stated 
as  W.  A.  instead  of  W.  F.,  yet  there  is  no  dispute  but  that 
the  order  was  signed  by  the  defendant.  There  is  no  claim 
for  refusal  to  accept — the  plaintiffs  must  prove  delivery 
and  refusal  to  receive.  The  evidence  of  delivery,  even 
admitting  that,  under  the  order,  a  depositing  of  the  article 
in  the  express  office  and  notice  was  sufficient,  is  very  slight. 
The  only  evidence  is  furnished  by  Stevens,  agent  Express 
Co.,  who  says  he  received  parcel  labelled  "  Physiological 
Manikin,"  addressed  to  defendant  from  White;  but  the 
article,  whatever  it  was,  was  crated,  and  he  knew  nothing 
of  the  contents  but  from  bill  of  lading.     Stevens  is  not  cer- 
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tain  that  the  word  "  Physiological  "  was  on  the  crate.  There 
is  no  evidence  that  the  manikin  was  ever  shipped  from  the 
establishment,  or  that  the  crate  received  by  Stevens  con- 
tained a  "  White  Physiological  Manikin ;"  and  I  think  that 
there  was  no  complete  delivery  The  article,  however,  what- 
ever it  was,  was  in  August,  1890,  shipped  to  Toronto  by 
plaintiffs'  direction.  I  presume  this  was  done  after  the 
defendant  had  refused  to  take  the  manikin,  when  asked  by 
Stevens  what  he  intended  to  do  about  it,  on  the  plea  that 
he  did  not  order  it,  though  Stevens  gives  us  no  date*.  Now 
this  directing  the  manikin  to  be  returned  to  Toronto  might 
or  might  not  amount  to  a  rescission  of  the  contract.  I  think 
that  in  this  case  the  action  of  the  plaintiffs  was  such  as  to 
amount  to  a  rescission.     For — 

1.  There  was  no  notice  to  the  defendant  that  the  pro- 
perty would  be  resold  at  his  risk.  In  L.  R.  1  P.  C,  145, 
Lord  Chelmsford  held  the  following: — If  when  the  defendant 
declined  to  pay  the  balance  of  the  purchase  money,  and 
altogether  repudiated  the  agreement,  the  plaintiff  had  taken 
him  at  his  word  and  resumed  possession  without  anything 
being  said  as  here,  his  lordship  thought  it  might  amount  to 
a  rescission. 

2.  The  plaintiffs  reside  in  New  York,  and  the  crate  was 
ordered  to  Toronto,  presumably  for  re-sale.  If  so  they 
would  be  in  no  position  to  have  returned  the  article 
furnished,  and,  if  re-sold,  the  defendant  would  only  be  liable 
to  make  good  the  loss  sustained  on  the  re-sale,  whereas  he 
is  here  sued  for  the  whole  value,  but 

3.  I  think  that  the  terms  of  the  plaintiffs'  own  agree- 
ment concludes  them.  By  it,  on  the  failure  of  the  defendant 
to  pay  any  one  of  the  instalments,  after  maturity  thereof,  all 
the  instalments  remaining  unpaid  were  to  immediately 
become  due  and  payable,  and  the  plaintiffs  were  to  be  at 
liberty  to  take  possession  of  the  manikin  without  recourse 
against  them  for  any  money  paid  on  account.  Nothing  is 
here  said  about  the  right  to  sue  for  the  balance.  Stevens 
said  the  crate  was  marked  C.  O.  D.,  but  the  agreement 
which  would  govern  obliged  the  defendant  to  pay  $10  upon 
delivery  at  the  express  office.  The  first  instalment  was 
never  paid,  and,  in  consequence,  the  plaintiffs  had  the  right 
to  resume  possession.  If  the  shipping  the  article  to  the 
express  office  was  not  a  delivery  to  defendant,  then  there 
was  no  delivery,  and  the  action  fails, — if  it  was  a  delivery 
to  the  defendant  then  they,  the  plaintiffs,  must  here  be 
held  to  have  retaken  possession,  and  the  only  penalty  the 
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defendant  incurred  was  the  forfeiture  of  any  instalment  he 
might  have  paid.  Nor  do  I  think  that  the  claim  for  goods 
bargained  and  sold  will  lie,  for  the  construction  of  the 
agreement  shows  that  the  sale  was  on  a  condition  and  not 
absolute,  and  the  cases  show  that  in  such  cases  an  action 
for  goods  bargained  and  sold,  or  goods  sold  and  delivered, 
is  not  maintainable.  The  case  9  Q.  B.,  1030,  differs  in  one 
point  from  this,  but  I  do  not  think  that  the  principle  is 
affected.  There  the  condition  was  that  the  goods  might  be 
resold  in  default  of  payment  of  the  purchase  money,  and 
the  purchaser  held  answerable  for  the  loss  on  re-sals.  Here 
there  was  no  actual  agreement  for  re-sale,  but  the  plaintiffs, 
on  repossessing  themselves  of  the  article,,  could  do  as  they 
liked  with  it,  and  sending  it  to  Toronto  furnishes  a  strong 
presumption  that  it  was  so  sent  for  re-sale,  and  though  the 
defendant  was  not  to  be  answerable  for  loss  on  re-sale,  yet 
he  was  to  forfeit  all  instalments  paid,  which  might  be  an 
equivalent  for  any  loss  occurring  in  ordinary  cases  on 
re-sale. 

The  same  doctrine  is  held  in  6  Taunt,  166,  where  an 
agreement  that  if  the  purchaser  did  not  take  the  goods 
within  a  certain  time  the  seller  might  resell,  it  was  held 
if  he  did  resell  he  rescinded  the  contract,  and  showed  his 
dissent  to  the  contract  of  bargain  and  sale,  and,  in  the  first 
case  Lord  Den  man  referred  to  McLean  v.  Dunn  as  an  author- 
ity that  an  action  for  damages  for  re-sale  is  the  proper  course 
where  the  power  of  re- sale  is  exercised  without  an  express 
stipulation  for  it.  Such  being  the  views  I  have  taken  of 
the  plaintiffs'  case  it  is  hardly  necessary  to  consider  the 
defence  set  up,  which  was  that  the  defendant  was  to  have 
the  option  of  taking  the  manikin  or  not  on  its  arrival,  and 
that  option  was  not  inserted  in  the  agreement  by  fraud  of 
plaintiffs'  agent.  This  is  uncontradicted  and  therefore  I  am 
bound  to  accept  it,  though  it  seems  strange  that  the  defend- 
ant would  place  the  confidence  he  did  in  a  person  he  had 
seen  for  the  first  time,  and  that,  when  called  upon  to  take 
the  article,  he  did  not  specifically  state  the  grounds  of  his 
refusal,  unless  indeed  he  intended  his  statement  to  Stevens 
that  he  did  not  order  it  to  cover  the  ground.  I  order  that 
the  defendant  have  order  for  judgment. 

1895,  March,  25th.  A.  Whitman,  in  support  of  appeal. 
— The  only  questions  are,  first,  as  to  delivery,  and,  second,  as 
to  an  alleged  option  which  defendant  says  was  fraudulently 
omitted  from  the  agreement.      There  was  delivery  at  the 
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place  agreed  upon.  Defendant  should  have  objected  at 
once;  Richardson  v  Dunn,  2  Q.  B.  D.,  218;  Leather  Cloth 
Co.  v.  Hieronimus,  L.  R.,  10  Q.  B.,  140.  Defendant  admits 
that  the  manikin  arrived  in  Dartmouth ;  also  that  he 
received  notice.  Hi9  only  objection  was  that  he  did  not 
order  it.  It  is  no  defence  that  plaintiff  re-took  the  goods, 
where  title  has  once  passed  ;  Benjamin  on  Sales,  1072 ; 
2  B.  &  Ad.t  320.  (Congden. — All  I  propose  to  argue  is  that 
there  was  a  rescission  under  the  terms  of  the  contract.) 
Page  v.  Cowasjee  Eduljee,  L.  R,  1  P.  C,  144-146.  The 
provision  of  the  contract  is  only  that  plaintiff,  if  h8  retakes 
possession,  shall  not  be  liable  to  repay  any  of  the  instal- 
ments that  may  have  been  paid.  (Townshend,  J. — When 
the  $10  was  not  paid  you  had  the  option  to  rescind  and  did 
rescind.)  The  agent's  authority  was  limited.  No  agree- 
ment would  bind  the  plaintiff  unless  written  on  the  face  of 
the  contract.  (Ritchie,  J. — If  the  agent  failed  to  insert 
the  agreement  actually  entered  into  there  is  no  agreement.) 
If  there  was  any  fraud  on  the  part  of  the  agent  the  defend- 
ant should  have  repudiated  it,  and  notified  the  plaintiffs ; 
McCvlloch  v.  Scott,  56  Am.  Dec,  561 ;  Mason  v.  Beauvet, 
4tS  Am.  Dec,  651.  As  to  power  of  agent ;  Marvin  v.  Uni- 
versal Life  Co.,  39  Am.  Rep.,  657. 

F.T. Con gdon, con tra. — There  wasno  delivery  at  the  office 
of  the  American  Express  office.  The  evidence  of  Stevens, 
the  express  agent,  shows  that  he  was  not  to  deliver  except 
on  payment  of  the  ten  dollars.  The  second  part  of  the 
contract  must  be  be  read,  that,  on  failure  to  pay  instalments, 
plaintiffs  had  the  right  to  sue  for  those  remaining  due  or 
they  might  retake  the  manikin  and  retain  any  money  paid. 
The  retaking  possession  was  a  rescission.  In  support  of  this 
I  rely  on  cases  cited  in  the  judgment  appealed  from. 

Whitman  replied. 

1895,  April  14th.  McDonald,  C.  J.— The  plaintiff's 
statement  of  claim  alleges  a  claim — 

1.  For  goods  sold  and  delivered. 

2.  For  the  price  of  goods  bargained  and  sold. 
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The  defence  pleaded  is  : — 

1.  That  the  goods  were  not  delivered. 

2.  That  defendant  did  not  bargain  for  nor  purchase 
any  goods  from  plaintiff. 

3.  The  defendant  was  induced  by  the  fraudulent 
representations  of  the  agent  of  plaintiffs  to  sign  a  certain 
agreement  in  blank  ordering  a  certain  manikin  from  the 
plaintiffs  on  the  condition  that  the  defendant  should  be  at 
liberty,  when  same  arrived,  to  return  the  same  and  to  nullify 
said  contract,  but  the  said  agent,  after  the  defendant  signed 
said  contract ;  filled  the  same  up  in  different  terms  entirely 
from  that  agreed  upon,  and  the  plaintiffs  were  aware  of  the 
fraud  of  their  agent. 

4.  The  defendant  ordered  from  the  plaintiffs  a  manikin 
upon  the  express  understanding  and  agreement  that  when 
the  same  arrived  he  should  have  the  option  of  returning  it  if 
he  so  desired,  and  he  did  so  return  it  and  it  was  received  and 
accepted  by  plaintiffs  and  defendant  discharged  therefrom. 

And  for  amended  pleas  by  leave — 

1.  The  order  given  the  plaintiffs  herein  for  one  manikin 
was  an  optional  order,  and  the  defendant  was  to  have  the 
privilege  of  either  accepting  same  or  refusing  to  take  it  on 
its  arrival  at  Dartmouth,  N.  S.,  and  defendant  refused  to 
accept  the  same  when  it  arrived  at  Dartmouth  aforesaid, 
and  it  was  returned  to  the  plaintiffs. 

2.  The  defendant  signed  a  paper  in  blank,  at  the 
request  of  an  agent  of  the  plaintiffs,  and  the  same  was  to  be 
filled  up  as  an  optional  order  giving  the  defendant  the 
right  to  take  the  manikin  or  not  to  take  it  on  its  arrival  at 
Dartmouth,  and  the  plaintiffs'  agent  fraudulently  filled  up 
said  order  as  an  absolute  one  and  different  entirely  from 
that  directed  by  the  defendant,  and  without  any  authority 
from  the  defendant,  and  defendant  refused  to  accept  said 
manikin  on  its  arrival  at  Dartmouth. 

The  contract  on  which  plaintiffs  seek  to  recover  is  as 
follows : — 

WHITE'S  PHYSIOLOGICAL  MANIKIN  ;  OR  DISSECTING  CADAVER. 

Cabinet  edition,  $35.00  ;  Antique  oak,  piano  finish,  $45.00  ; 

Obstetrical  supplement,  $10.00  extra. 

No 

Place  and  Date,  Dartmouth,  Oct  29t  1889. 

Messrs.  James  T.  White  &  Co.,  Publishers,  New  York : 
Gentlemen, — Please  deliver,  according  to  shipping  direc- 
tions given  below,  One  White's  Physiological  Manikin, 
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Medical  Edition,  Price  $35.00.  In  consideration  of  its 
delivery  for  me,  freight  prepaid,  at  the  express  office  speci- 
fied below,  I  promise  to  pay  the  sum  of  $35.00,  as  follows  : 
Ten  dollars  upon  delivery  at  the  express  office,  and  the 
balance  in  monthly  payments  of  five  dollars  each,  payable 
on  the  first  of  each  and  every  month  thereafter,  until  the 
whole  amount  is  paid,  for  which  the  publishers  are  author- 
ized to  draw  when  due. 

It  is  hereby  expressly  agreed  that  in  case  of  a  failure 
to  pay  any  one  of  said  instalments,  after  maturity  thereof, 
all  of  said  instalments  remaining  unpaid  shall  immediately 
become  due  and  payable,  and  the  s?<id  James  T.  White 
&  Co.  may  take,  or  cause  to  be  taken,  the  said  manikin 
from  the  possession  of  the  said  subscriber  or  other  represen- 
tative to  whom  he  may  have  delivered  the  same,  with 
recourse  against  said  James  T.  White  &  Co.,  for  any  money 
paid  on  account  thereof.  It  being  expressly  agreed  that 
the  money  so  paid  on  account  shall  be  for  the  use  and  wear 
of  said  manikin. 
Shipping  Directions  (to  be 


Ship  April  1,  1890. 
Signed  W.  F.  Smith. 
Agent  G.  B.  Gregory,  M.D. 


filled  out  by  the  agent). 
To  whom  sent,  W.  A.  Smith. 
Town,  Dartmouth. 
County,  Halifax,  N.  S. 
Express  Office,  Yes.     Express, 

American. 

Any  statement  verbal  or  otherwise,  to  be  recognized,  must 
be  written  on  the  face  of  this  Contract 

The  defendant  has  alleged  and  proved  that  a  gross  fraud 
was  perpetrated  upon  him  by  the  agent  of  the  plaintiffs.  He 
swears  that  at  the  instance  of  Gregory,  the  agent,  he,  for 
the  purpose  of  assisting  the  latter  in  the  prosecution  of  his 
business,  signed  an  order  in  blank  for  the  delivery  of  the 
article  referred  to  in  the  pleadings,  with  the  distinct  under- 
standing and  agreement  that  it  was  to  be  optional  with  him 
to  accept  or  reject  the  article  if  sent ;  and  that  the  agent 
Gregory  agreed  to  fill  in  the  order  with  those  conditions 
as  part  of  the  contract.  Mo  testimony  was  produced  on 
the  trial  to  rebut  the  evidence  of  the  defendant  on  this 
particular  feature  of  the  transaction.  The  learned  judge 
below  has  not  referred  to  it.     He  says : — 

"  Fortunately  the  parties  are  not  at  variance  on  any 
material  point  of  the  issue,  otherwise  I  might  have  deemed 
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it  my  duty  under  the  circumstances  to  have  accepted  the 
statements  of  the  defendant  as  being  the  more  correct." 

Had  the  defendant's  statement  on  this  particular  point 
been  at  aH  contradicted,  his  evidence,  especially  with  regard 
to  the  motive  which  actuated  him  in  putting  himself  so 
much  in  the  power  of  the  plaintiffs'  agent,  would  be  open 
to  obvious  reflection.  But  it  has  not  been  contradicted,  and, 
accepting  it  as  true,  it  is  sought  in  this  action  to  make  him 
the  victim  of  a  gross  fraud,  because  it  is  clear  that  if  he 
speaks  the  truth,  he  never  made  and  never  signed  the  con- 
tract on  which  the  plaintiffs  seek  to  recover  in  this  action. 
The  facts,  as  disclosed  in  the  evidence,  appear  to  be  as 
follows : — 

In  October,  1889,  the  conversation  supposed  to  be 
embodied  in  the  order  before  referred  to,  took  place  between 
the  plaintiff  and  one  Gregory,  the  agent  of  the  plaintiffs  at 
Dartmouth.  In  March  or  April,  1890,  a  crate  addressed  to 
Dr.  W.  A  Smith,  Dartmouth,  arrived  at  the  office  of  the 
American  express  company  at  Dartmouth,  where  Mr. 
William  Stevens  was  the  express  agent.  He  says  there  was 
no  Dr.  W.  A.  Smith  in  Dartmouth,  and  he  addressed  a  com- 
munication to  the  defendant  Dr.  W.  F.  Smith.     He  says  : — 

"  I  met  defendant  on  the  street,  asked  him  if  he  had 
received  notice — he  said  yes  ;  asked  hirn  what  he  intended 
to  do  with  it — said  he  did  not  order  it." 

There  is  no  evidence  whatever  here  as  to  what  the 
subject  of  the  notice  acknowledged  by  the  defendant  was. 
The  article,  whatever  it  was,  was  inclosed  in  a  crate  and 
Mr.  Stevens  declares  he  knew  nothing  about  it  except  from 
the  bill  of  lading.  This  bill  of  lading  was  not  produced  or 
proved  on  the  trial,  nor  had  the  agent  other  means  of 
knowing  what  the  crate  contained.  The  article,  whatever 
it  was,  and  which  was  in  his  evidence  called  "  the  manikin  " 
by  Mr.  Stevens,  was,  by  order  of  the  plaintiffs,  returned  to 
Toronto  by  Mr.  Stevens. 

We  hear  nothing  more  of  "the  manikin"  till  1893  or 
1894,  when  Mr.  Dymond,  agent  of  the  Canadian  and  Ameri- 
can Express,  received  a  parcel  for  W.  A.  Smith.     He  did 
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not  know  what  the  parcel  contained.  He  notified  the 
defendant.  He  does  not  know  whether  by  post,  telephone, 
or  word  of  mouth.  He  says  : — '•  I  asked  him  (the  defend- 
ant) if  he  was  going  to  take  the  parcel,  he  said,  "  Some 
dispute  about  it." 

In  1891  the  account  of  plaintiffs  against  defendant 
appears  to  have  been  sent  to  Mr.  Whitman  for  collection. 
This  gentleman  had  several  interviews  with  defendant, 
apparently  with  the  view  of  obtaining  such  admissions 
from  the  defendant  as  would  fix  him  with  liability  for  the 
plaintiff's  claim.  The  defendant's  evidence  on  the  trial  as 
to  the  facts  of  the  case,  including  his  interviews  with  Mr. 
Whitman,  is  as  follows  : — 

"  W.  F.  Smith,  defendant.— I  first  saw  order  "  B  "  in 
Dartmouth  fall  of  1889 — October.  Gregory,  agent  of 
plaintiffs,  showed  it  to  me.  He  induced  me  to  go  in  and  look 
at  manikin.  Told  him  I  had  not  time.  Said  no  charge  for 
looking  at  it.  He  then  wanted  me  to  give  him  an  order  for 
manikin.  I  refused.  He  said  I  was  the  first  he  had  called 
on  and  did  not  like  to  go  away  there  without  getting  an 
order.  Asked  me  for  optional  order.  Said  just  put  your 
name  to  this — we  will  make  it  optional  order,  and  I  need 
not  take  it  unless  I  wanted  to.  He  said  my  order 
would  enable  him  to  get  other  orders.  I  signed  order. 
It  was  in  blank  and  he  said  we  will  make  optional  order  of 
it.  I  gave  him  no  order  to  ship  it  He  took  the  order  I 
signed  away  with  him.  I  was  in  a  hurry,  and  did  it  up  in 
a  hqrry.  Two  or  three  weeks  after  I  think  I  got  notice 
from  Stevens  notifying  me  manikin  there.  I  did  not  take 
it.  Met  him  afterwards;  he  said  manikin  had  been 
returned.  I  got  letter  from  White  &  Company's  lawyer  in 
New  York,  and  Whitman  about  two  years  after.  Never 
answered  any  of  the  letters.  Got  letter  from  J.  P.,  Dart- 
mouth. Got  first  letter  from  Whitman  about  three  years 
ago.  Called  at  his  office.  I  told  him  I  did  not  order 
manikin  and  would  not  pay  for  it.  Whitman  said  will  see 
about  it.  I  told  him  I  did  not  order  manikin  and  that  it 
was  not  here  ;  not  true  I  asked  him  for  time  to  pay  on  that 
or  any  other  occasion.  I  did  on  other  occasions  tell  him 
order  optional.  I  was  not  at  time  acting  under  legal  advice. 
Met  him  by  post  office.  Said  we  are  suing  Drs.  DeWitt  and 
Stoddard  and  will  sue  you  in  a  few  days.  I  said,  do  nothing 
rash.     He  said,  I  will  let  you  have  it  for  $25.00.     I  did  not 
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agree  to  pay  it,  and  walked  away.  Two  years  after  that 
time,  and  about  a  year  ago,  was  outside  my  office  in  hall. 
He  introduced  subject  and  wanted  to  know  what  I  wanted 
to  do  with  it.  I  said  I  had  only  given  an  optional  order 
and  would  not  take  it.  He  said  he  would  sue  me,  and  I 
said  I  wanted  time  to  see  counsel.  He  then  said,  I  will  let 
you  have  it  for  $25.00.  I  said  I  did  not  want  it,  I  could 
not  afford  it.  He  said  he  would  give  me  all  time  I  wanted, 
and  would  take  notes,  $5.00  apiece.  Said  he  would  give 
me  four  days  to  decide.  Met  him  about  fourteen  days 
after,  coming  up  George  Street.  He  asked  me  what  I  was 
going  to  do  about  manikin.  I  said  nothing.  Said  he 
would  sue  me,  I  said  go  ahead.  Had  conversation  in  my 
office.  Whitman  brought  order  and  asked  about  signature. 
I  said,  looked  like  it.  I  made  him  no  promise  to  pay.  1 
never  admitted  I  had  ordered  manikin.  Did  not  ask  for 
time  to  pay.  Whitman  opened  door  and  called  boy  in.  I 
never  admitted  at  any  time  having  ordered  manikin.  •  I 
never  promised  payment  nor  admitted  indebtedness  to 
plaintiffs'  firm.  Never  authorized  agent  to  till  in  blanks 
that  way.  He  said,  just  put  your  name  to  paper.  He  said 
it  was  an  optional  order.  I  did  not  read  order.  He  did 
not  read  it  to  me. 

Cross-examined. — I  signed  order  in  my  office.  I  was  in 
a  hurry  to  catch  boat.  He  said  it  would  enable  him  to  get 
orders  from  others.  I  was  willing  to  help  him.  No  pencil 
mark  on  order  when  I  signed  it.  Presume  Gregory  went 
out  with  me.  He  did  not  say  what  time  manikin  would  be 
sent.  Did  not  tell  him  to  fill  order  up;  merely  said  it 
would  be  optional  order.  Did  not  authorize  any  one  to  fill 
up  order.  I  had  the  right  to  reject  manikin  if  it  came. 
Received  letters  from  plaintiffs  some  time  about  five  or  six 
months  after  I  got  notice  from  Stevens.  I  ran  my  eye  over 
order — don't  remember  reading  it.  Was  in  a  hurry  for  boat. 
Whitman  called  at  my  office  with  boy  before  action,  and 
after  notice  from  Dymond." 

This  evidence  is  uncontradicted,  except  so  far  as  that 
of  Mr.  Whitman  may  be  said  to  be  in  conflict  with  it,  and, 
as  to  that,  I  have  to  say  that  Mr.  Whitman's  testimony 
sholud  not  receive  more  consideration  in  a  conflict  of  testi- 
mony of  this  character  than  would  that  of  his  client,  if 
testifying  to  the  facts  sworn  to  by  Mr.  Whitman — the 
observation  as  to  interest  in  the  result  must  be  looked  upon 
as  of  equal  strength  in  the  one  case  as  in  the  other.    Did 
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the  plaintiffs'  evidence  stand  alone,  contradicted  by  that  of 
the  defendant,  it  would  be  for  the  trial  judge  to  pass  upon 
the  credibility  to  be  given  to  either — and  the  extract  I  have 
given  from  the  judgment  below,  is  significant  as  to  what 
opinion  on  that  point  the  learned  judge  entertained. 

In  my  opinion  there  was  no  evidence  of  delivery  at  the 
express  office,  Dartmouth,  of  the  article  sought  to  be  recov- 
ered for  in  this  action.  There  is  no  evidence  that  the 
article  was  returned  here  or  tendered  to  defendant,  after  it 
had  been  sent  to  Toronto  by  plaintiffs  orders. 

In  Lamond  v.  Doval,  9  Q.  B.,  1030,  Lord  Denman  said : — 

"  It  appears  to  us  that  a  power  of  re-sale  implies  a 
power  of  annulling  the  first  sale,  and  that  therefore  the  first 
sale  is  on  a  condition  and  not  absolute,  there  might  be 
inconvenience  to  the  vendor  if  the  re-sale  was  held  to  be  by 
him  as  agent  for  the  defaulter,  and  there  is  injustice  to  the 
purchaser  in  holding  him  liable  for  the  full  price  of  the 
goods  sold,  though  he  cannot  have  the  goods,  and  though 
the  vendor  may  receive  the  full  price  from  another  pur- 
chaser. This  inconvenience  and  injustice  would  be  avoided 
by  holding  that  the  sale  is  conditioned  to  be  void  in  case 
of  default,  and  that  the  defaulter,  in  case  of  re-sale,  is 
liable  for  the  difference  and  expenses." 

Assuming  delivery  to  have  been  made  according  to  the 
contract,  it  appears  to  me  that  a  re-sale  was  a  condition  of 
that  contract.  An  instalment  of  $10  was  due  on  delivery 
at  the  express  office,  and  the  contract  provides  that  on  failure 
to  pay  any  one  of  the  instalments  as  they  become  due 
*  *  *  the  said  James  White  &  Co.  may  take,  or  cause  to 
be  taken,  the  said  manikin  from  the  possession  of  the 
purchaser,  without  recourse  for  any  money  paid  on 
account  thereof  against  said  James  White  &  Co.  This  is 
clearly  a  conditional  sale,  authorizing  the  vendor  to  retain 
or  retake  the  property  sold  under  the  conditions  expressed 
in  the  contract.  The  plaintiffs  availed  themselves  of  this 
reserved  power,  and  retook  or  retained  the  property  sold 
and  thereby,  in  ray  opinion,  rescinded  the  sale.  I  agree 
with  the  learned  judge  below  on  the  other  points  of  the 
case  stated  and  for  the  reasons  given  by  him.  The  appeal 
should,  in  my  opinion,  be  dismissed  with  costs. 
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Ritchie,  J.,  concurred. 

Townshend,  J. — The  contract  here  was  to  deliver  to 
defendant,  at  the  American  express  office,  Dartmouth,  one 
White's  Physological  Manikin  for  the  price  ?f  $35.00,  which 
defendant  agreed  to  pay  as  follows:  $10.00  upon  delivery 
at  the  express  office,  and  the  balance  in  monthly  payments 
of  five  dollars  each,  payable  on  the  first  of  each  and  every 
month  thereafter,  until  the  whole  amount  was  paid.  It 
was  a  further  condition  of  the  contract  that,  in  case  of 
failure  to  pay  any  one  instalment,  all  of  said  instalments,, 
remaining  unpaid,  should  immediately  become  due  and  pay- 
able, and  the  said  James  T.  White  &  Co.  might  take,  or 
cause  to  be  taken,  the  said  manikin  from  defendant's 
possession,  without  recourse  on  White  &  Co.  for  any  money 
paid  on  account.  This  agreement  was  made  in  October,. 
1889.  Shortly  after — some  few  weeks — the  defendant 
admits  receipt  of  notice  from  the  express  office  that  there  was 
a  parcel  for  him,  purporting  to  come  from  plaintiffs,  deliver- 
able to  him  on  payment  of  $10.00.  The  defendant  declined 
to  take  it,  and  it  remained  in  the  office  until  August,  1890, 
when,  by  order  of  the  plaintiffs,  it  was  returned  to  Toronto. 
Subsequently,  about  a  year  ago,  Mr.  Whitman  informed 
the  defendant  that  the  manikin  was  at  the  express  office,, 
and  he  could  have  it  on  paying  for  it,  which  he  declined  to 
do,  and  this  action  was  commenced. 

The  judge  below  holds  that  there  was  no  complete 
delivery  of  the  article,  and  that  the  plaintiffs'  action,  in 
causing  the  goods  to  be  returned  to  Toronto.,  was  in  effect 
a  rescission  of  the  contract. 

I  am  not  inclined  to  adopt  the  view  of  the  county  court 
judge  that  there  was  no  delivery.  The  contract  was  to 
deliver  at  the  express  office,  and  defendant  was  to  pay 
$10.00  on  receiving  it.  The  C.  O.  D.  it  appears  to  me,  was 
in  accord  with  these  terms.  The  plaintiffs  made  the  express 
company  their  agent  to  receive  the  money  which  defendant 
was  there  obliged  to  pay.  I  am,  however,  of  opinion  that 
their  conduct  in  ordering  it  be  returned  to  Toronto  and 
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their  resuming  possession  without  further  notice  to  defend- 
ant, was  a  rescission  of  the  contract  They  could  have 
sued  him  for  the  price  or  the  instalment.  They  did  not ; 
but  elected  to  rescind.  Lord  Chelmsford  in  Page  v. 
Cowayee  Eduljee,  L.  R.,  1  P.  G,  145,  says : — 

"  There  is  no  case  to  be  found  in  the  books  where  after 
a  sale,  and  complete  delivery  of  a  chattel,  and  the  price  not 
paid,  the  vendors  taking  the  property  out  of  the  purchasers' 
possession  has  been  held  to  amount  to  a  rescission  of  the 
contract." 

But  he  had  immediately  before  explained  a  condition 
of  things  similar  to  what  occurred  here  which  would  lead 
to  a  different  result.     He  had  said  : — 

"  If  when  the  defendant  declined  to  pay  the  balance  of 
the  purchase  money,  and  altogether  repudiated  the  agree- 
ment, the  plaintiff  had  taken  him  at  his  word,  and  resumed 
possession  without  anything  more  being  said,  the  case  might 
have  been  different,  but  instead  of  plaintiff  agreeing  to 
take  the  vessel  back,  and  rescind  the  contract,  he  gave 
express  notice  to  the  defendant  that  the  vessel  would  be 
resold  at  bis  risk  in  terms  of  the  conditions  of  sale." 

Now  this  was  not  the  course  adopted  by  plaintiffs.  In 
August,  1890,  without  a  word  to  defendant — not  even  inti- 
mating to  him  that  they  intended  to  resume  possession,  and 
hold  him  responsible — they  directed  their  agent,  to  whose 
care  the  property  had  been  entrusted,  to  send  it  back,  and 
nothing  more  was  heard  cf  the  matter  for  a  long  period, 
when  this  attempt  was  made  to  compel  him  to  pay.  I  do  not 
think  this  could  be  done.  Once  the  plaintiffs,  elected  to 
rescind  the  contract  was  at  an  end — all  rights  and  liabilities 
thereunder  ceased. 

It  is  pointed  out  that  rescission  has  not  been  pleaded. 
The  evidence  by  which  this  is  made  to  appear  was  received 
without  objection,  and  the  county  court  judge  has  dealt 
with  the  matter  as  if  the  defence  had  been  properly  before 
him.  If  necessary,  the  defendant  should  now  be  permitted 
to  add  a  defence  on  that  ground. 

Although  the  judge  trying  the  cause  has  not  placed  his 
decision  on  the  ground  set  up — that  the  agent  of  plaintiffs 
2 — N.  S.  R.  28. 
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had  fraudulently  omitted  one  term  of  the  contract,  giving 
defendant  the  option  of  taking  the  manikin  or  not,  he  finds 
that  contention  to  be  true,  inasmuch  as  it  is  uncontradicted. 
On  this  finding  alone  the  defendant  is  entitled  to  judgment, 
unless  we  can  come  to  the  conclusion  it  was  wrong.  There 
is  nothing  in  the  evidence  to  justify  us  in  setting  aside  such 
finding,  and  the  appeal  must  therefore  be  dismissed  with 
costs. 

Graham,  E.  J. — This  is  an  action  for  the  price  of  a  chart 
of  the  human  body,  designated  a  manikin,  under  the  follow- 
ing agreement  signed  by  the  defendant.  (Set  out  in  full  in 
the  judgment  of  his  lordship  the  Chief  Justice.) 

It  was  delivered  at  Dartmouth,  the  place  specified,  and 
the  defendant  had  notice.  William  Stevens,  the  agent  for 
the  express  company  says : — 

"  I  have  received  parcels  for  Dr.  Smith.  Received  parcel 
called  physiological  manikin  addressed  to  defendant  from 
White,  and  received  it  March  or  April,  1890.  I  notified 
Smith  through  office.  (Notice  from  Stevens  to  Dr.  Smith 
called  for,  not  produced.)  Addressed  it  to  Dr.  W.  F.  Smith, 
Dartmouth.  No  Dr.  W.  A.  Smith  in  Dartmouth  ;  I  met 
defendant  on  street ;  asked  him  if  he  had  received  notice ; 
he  said  yes ;  asked  him  what  he  intended  to  do  with  it;  he 
said  he  did  n©t  order  it.  Cross-examined.  —  Manikin 
returned  to  Toronto  by  order  of  plaintiffs.  I  had  it  until 
August,  1890.  *  *  I  was  to  receive  $5  or  $10  before 
delivery.     Express  charges  were  paid." 

The  defendant  says  in  an  affidavit :  "  Sometime  after- 
wards the  said  manikin  arrived  at  Dartmouth,  and  I  was 
informed  thereof,  and  I  at  once  refused  to  accept  the  same 
in  accordance  with  the  terms  of  my  agreement,"  and  in  his 
cross-examination  he  says :  "  Two  or  three  weeks  after,  I 
think  (the  order),  I  got  notice  from  Stevens  notifying  me 
the  manikin  there.     I  did  not  take  it." 

The  defendant  further  says  upon  another  point : — 

"  He  (Gregory,  agent  of  plaintiffs,)  then  wanted  me  to 
give  him  an  order  for  the  manikin.  I  refused.  He  said  I 
was  the  first  he  had  called  on  and  did  not  like  to  go  away 
there  without  getting  an  order.     Asked  me  for  optional 
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order.  Said  just  put  your  name  to  this,  we  will  make  it 
optional  order,  and  J  need  not  take  it  unless  I  wanted  to. 
He  said  ray  order  would  enable  him .  to  get  other  orders 
I  signed  order.  It  was  in  btank.  and  he  said  we  will  make, 
optional  order  of  it.  *  *  I  was  in  a  hurry  and  did  it  up 
in  a  hurry." 

I  only  assent  to  the  judgment  appealed  from  in  respect 
to  one  matter,  and  that,  I  think,  cannot  be  set  aside  as 
against  the  weight  of  evidence.  I  express  no  opinion  upon 
the  other  points.     The  learned  county  court  judge  says: — 

"  Such  being  the  view  I  have  taken  of  the  plaintiffs' 
case,  it  is  hardly  necessary  to  consider  the  defence  set  up, 
which  was  that  the  defendant  was  to  have  the  option  of 
taking  the  manikin  or  not  on  its  arrival,  and  that  option 
was  not  inserted  in  the  agreement  by  fraud  of  the  plaintiffs' 
agent.  This  Is  uncontradicted  and  therefore  I  am  bound  to 
accept  it,  though  it  seems  strange  that  the  defendant  would 
place  the  confidence  he  did  in  a  person  he  had  seen  for  the 
first  time,  and  that  when  called  upon  to  take  the  article  he 
did  not  specifically  state  the  grounds  of  his  refusal  unless 
indeed  he  intended  his  statement  to  Stevens  that  he  did 
not  order  it  to  cover  the  ground." 

The  judge  having  adopted  the  evidence,  I  cannot,  as 
Gregory  was  not  a  witness,  say  that  it  is  now  to  be  disre- 
garded, there  being  no  evidence  the  other  way. 

The  appeal  will  therefore  be  dismissed.  # 

Meagher,  J.,  concurred. 
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Re  Estate  Alex.  McRae. 

Before  McDonald,  C.  J.,  Townshend,  J.,  Grab  am,  E.  J.,  and 
Henry,  J. 

Probate  Act,  B.  8.,  c.  100,  s.  57  —  Construction  of —  Former  administrator 

held  to  be  a   "person   interested" — Filing  petition  —  Effect   of  in 

preventing  the  running  of  the  Statute  of  Limitations—  Personal 

expenses  of  administrator,  cash  paid,  <kc — Proof  required 

as  to — Interest  on  money  advanced — Circumstances 

under  which  administrator  may  recover. 

The  Probate  Act,  R.  S.,  e.  100,  s.  57,  reads  as  follows:  "  Upon  being 
required  by  the  Judge  of  Probate  on  the  petition  of  any  creditor  or 
other  person  interested  in  any  estate  to  render  an  account  or  settle  the 
estate,  the  executor  or  administrator  may  apply  to  the  judge  for  a 
citation  requiring  the  creditors  and  next  of  kin  of  the  deceased,  and 
the  legatees,  if  any,  to  appear  before  him  on  a  day  to  be  therein  speci- 
fied, and  to  attend  the  settlement  of  such  account,  the  adjustment  of 
the  claims  of  creditors  and  all  parties  interested,  and  tlie  settlement  of 
the  estate  ;  and  where  the  judge  shall  decide  against  any  creditor  or 
other  person  interested  in  respect  of  any  controverted  claim,  such 
creditor  or  other  person  may  appeal  to  the  Supreme  Court  in  like 
manner  as  is  provided  in  this  chapter  in  respect  to  appeals." 

Held,  That  B.,  who  had  been  removed  from  the  office  of  administrator, 
and  who  had  certain  claims  against  the  estate  of  deceased  for  moneys 
expended,  personal  services,  &c,  was  a  "  creditor  "  or"  person  inter- 
ested, '  within  the  meaning  of  the  statute,  and  entitled  to  have  the 
accounts  taken.  The  whole  scheme  of  the  Probate  Act  is  to  include 
in  the  settlement  of  the  estate  all  persons  having  any  claim  whatever. 

Held,  (Townshend,  J.,  dissenting),  That  the  filing  of  the  petition  by  B., 
under  sec.  57,  being  the  only  step  that  a  creditor  can  take  to  have  hia 
claim  adjusted,  Jiad  the  effect  of  the  bringing  of  an  action  in  preventing 
the  running  of  the  Statute  of  Limitations  in  reference  to  claims  brought 
in  under  the  decree. 

After  his  appointment  as  administrator,  B.  removed  to  Ontario,  afterwards 
to  another  county  of  this  Province,  and  finally  to  Scotland  He  sought 
to  make  the  estate  liable  for  expenses  incurred  in  tiavelling  to  and 
from  these  places 

Held,  That  these  items  were  not "  actual  and  necessary  expenses,"  or  "  just 
and  reasonable  "  within  the  meaning  of  section  69. 

B.,  further,  charged  for  interest  upon  money  advanced  by  him  for  the 
purposes  of  the  estate. 

Held,  That  it  was  incumbent  upon  B.  to  furnish  clear  and  satisfactory 
proof  of  the  necessity  for  such  advances,  and  in  the  absence  of  such 
proof,  that  the  charges  were  properly  disallowed. 

B.,  further,  claimed  moneys  alleged  to  have  been  paid  by  him  for  witness 
fees  in  suits  brought  in  connection  with  the  estate. 

Held,  That  it  was  incumbent  upon  B.  to  prove  the  name3  of  witnesses, 
distances  traveled,  number  of  days  of  attendance,  and  amount  paid  each 
witness,  and  that,  in  the  absence  of  such  proof,  the  items  were  rightly 
disallowed. 

'Appeal  from  judgment  of  the  judgment  of  the  judge  of 
probate  for  the  County  of    Victoria,  settling   the  estate* 
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after  citation  issued  to  creditors  and  next-of-kin,  under 
section  57  of  the  Probate  Act,  R.  S.,  c.  100,  as  directed  by 
the  previous  decision  of  the  court.     (See  26  N.  S.,  44). 

#1894,  November  23rd.  Harris,  Q.  G,  in  support  of 
appeal. — The  judge  should  have  allowed  witness  fees, 
$324.50.  Brodie  was  entitled  to  his  personal  expenses. 
The  actual  disbursements  were  $1031.92.  The  amount  of 
the  claim  is  $1270.33,  including  charges  for  the  adminis- 
trator's time.     Prob.  Act,  s.  69. 

The  judge  has  disallowed  all  interest.  Woerner  on 
Administration,  vol.  2,  pp.  1157,  1159.  The  judgment  was 
beneficial  to  the  estate.  2  Grant,  Ch.  549.  The  heirs 
have  no  ground  of  complaint.  They  have  been  in  posses- 
sion of  the  property  all  the  time.  The  judge  disallowed 
all  the  administrator's  costs  of  settling  the  estate.  He  was 
entitled  to  costs  as  administrator  or  creditor.      Sec.    57. 

W.  B.  A.  Ritchie,  contr&. — Assuming  this  to  be  a  matter 
that  can  be  settled  in  the  probate  court,  the  proper  machinery 
is  not  invoked.  The  citation  was  for  the  settlement  of  the 
estate  and  not  for  the  adjustment  of  claims  of  creditors.  The 
creditors  referred  to  in  sec.  57  are  the  persons  referred  to 
in  sec.  25.  It  means  persons  who  have  eft  tested  to  their 
accounts.  Re  Est.  Richardson,  22  N.  S.,  416.  The  words 
u  persons  interested  "  are  used  in  the  sense  only  of  per- 
sons opposing  claims.  Sec.  60.  A  creditor  or  person 
having  a  claim  is  not  a  person  interested.  Sec.  57  does 
not  confer  jurisdiction,  and  sec.  66  only  gives  jurisdiction 
to  adjust  the  claims  of  creditors.  Mr.  Brodie  cannot  come 
in  as  an  administrator  because  he  has  not  complied  with 
sec.  54.  Under  sec.  57  the  only  jurisdiction  in  regard  to 
the  settlement  of  the  account  of  the  executor  refers  to  the 
account  of  the  executor  who  applies  for  the  citation.  There 
are  a  number  of  questions,  such  as  whether  Brodie  was 
justified  in  defending  suits,  which  the  judge  of  probate 
should  not  try.  Six  years  expired  between  the  appoint- 
ment of  the  new  administrator,  and  the  presentment  of  the 


Digitized  byVjOOQlC 


22  THE    NOVA    SCOTIA    REPORTS,    1895. 

petition.  15  Mass.,  7;  1  P.  W.,  742.  The  judge  was 
justified  in  saj'ing  the  expenses  were  unnecessary.  The 
costs  were  in  the  discretion  of  the  judge.  Brodie  caused  a 
loss  of  some  hundreds  of  dollars  by  not  completing%the 
sale  of  the  real  estate.  McCtdly  v.  McKay,  3  N.  S.  D., 
502  ;  Cochran }s  Reps.,  S2. 

Harris,  Q.  C,  in  reply. — There  is  no  reason  why  the  pro- 
bate court  should  not  deal  with  the  accounts  of  executors  who 
are  removed.  There  is  every  reason  the  other  way.  The 
man  who  goes  out  should  have  his  accounts  passed. 
Express  power  was  given  by  amendment  to  sell  to  pay 
expenses.  Re  Estate  Clarke,  24  N.  S.,  289.  The  former  execu- 
tor was  cited  to  appear  by  the  succeeding  administrator. 
Under  sec.  58  the  court  of  probate  has  power  to  deal  with 
the  accounts  of  executors  after  they  are  dismissed.  The 
former  administrator  having  advanced  money,  which  he  is 
desirous  of  recovering  back,  is  "  a  person  interested."  He 
has  been  cited  by  the  substituted  administrator  under  sec. 
96.  Oath  of  office  and  the  bond  are  dated  October  10th. 
The  administrator  did  not  become  such  until  he  took  the 
oath  and  filed  the  bond.  1  Woerner,  567 ;  Prob.  Act,  sec. 
2,  The  sureties  did  not  justify  until  October  10th.  The 
administrator  is  required  to  give  sureties  "  before  entering 
on  his  office."  This  is  analogous  to  the  appointment  of  a 
trustee.  5  Pick,  576  ;  5  Sim.,  393  ;  3  Ch.  D..  551 ;  18 
Ch.  D.t  552.  As  to  subrogation,  34  Ch.  D.t  601  ;  40  Ch.  D., 
542 ;  Harris  on  Subrogation,  p.  664.  The  only  reason 
why  the  judge  did  not  allow  the  personal  account  was  that 
the  account  was  not  filed  until  the  trial.  If  the  item  of 
$450  is  to  be  charged  against  Mr.  Brodie  he  is  entitled 
to  commission.  The  witness  fees  were  sworn  to  and 
corroborated. 

1895,  March  23rd.  Townshknd,  J. — On  a  former 
appeal,  in  this  estate,  from  the  decision  of  the  Judge  of 
Probate,  on  the  same  claim  now  made  by  Mr.  Brodie,  the 
court  allowed  the  appeal  of  the  administrator  on  the  one 
ground,  that,  the  proper  proceedings  had  not  been  adopted 
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in  the  court  below  to  enable  the  claim  to  be  adjudicated  upon. 
In  the  language  of  Mr.  Justice  Graham,  who  delivered  the 

judgment  of  the  court, — "The  judgment  must  be  varied, 
and  an  order  made  that  a  citation  such  as  I  have  indicated 
shall  issue  under  section  57."  This  direction  of  the  court 
has  been  complied  with,  and  the  Judge  or  Probate  has 
allowed  Mr.  Brodie's  claim  against  the  estate  to  the  extent 
of  $1101.35.  He  also  disallowed  a  large  portion  of  his 
account,  and  from  his  decision  both  Mr.  Brodie,  and  the 
administrator  have  again  appealed. 

Before  examining  the  correctness  of  the  items  of  Mr. 
Brodie's  account  allowed,  or  disallowed  it  will  be  preferable 
to  discuss  the  objection  taken  by  counsel  for  the  administra- 
tor to  the  judges  competency  to  deal  with  or  adjudicate  upon 
the  claim  at  all.  To  understand  the  objection,  it  is  necessary 
to  state  that  Mr.  Brodie's  claim  consists  of  money  expended 
by  him  in  administering  the  estate,  while  he  occupied  the 
office  of  administrator,  and  for  his  personal  services,  and 
expenses,  and  for  interest  on  moneys  so  advanced  by  him 
for  the  use  of  the  estate.     When  he  was  removed  from  the 

•  office,  the  estate  was  indebted  to  him,  and  no  funds  were 
in  his  hands  out  of  which  he  could  repay  himself,  and  no 
account  was  directed  to  be  taken  by  the  judge  as  provided 
by  section  96. 

It  is  now  argued  that  section  57  does  not  invest  the 
Judge  of  Probate  with  power  to  allow  such  a  claim, 
and  at  any  rate  the  citation  does  not  cover  it.  It  is  con- 
tended that  Brodie  is  not  a  creditor  of  deceased,  and  that 
the  word*  "all  parties  interested"  must  refer  to  those 
opposing  claims  against  deceased.  He  is  not  a  creditor  of 
deceased,  and  if  entitled  to  come  in  at  all,  the  right  must 
be  under  the  words  "  all  parties  interested."  The  language 
of  the  statute,  in  my  opinion,  clearly  covers  such  a  claimant 
as  Mr.  Brodie.  It  reads  "  upon  being  required  by  the 
Judge  of  Probate  on  the  petition  of  any  creditor  or  other 
person  interested  in  any  estate  to  render  an  account,  or 
settle  the  estate,  the  executor  or  administrator  may  apply 
to  the  judge  for  a  citation  requiring  the  creditors  and  next 
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of  kin  of  the  deceased,  and  the  legatees,  if  any,  to  appear 
before  him  on  a  day  therein  to  be  specified,  and  to  attend 
the  settlement  of  such  account,  the  adjustment  of  the  claims 
of  creditors,  and  all  parties  interested,  and  the  settlement 
of  the  estate,  and  where  the  judge  shall  decide  against  any 
creditor,  or  other  person  interested,  in  respect  of  any  con- 
troverted claim,  such  creditor,  or  other  person  may  appeal 
to  the  Supreme  Court,  etc." 

Now,  as  already  stated,  while  Brodie  is  not  a  creditor, 
can  it  be  said  he  is  not  a  person  interested  in  the  estate  ? 
Again,  what  other  meaning  can  be  given  to  the  words  "  the 
adjustment  %of  the  claims  of  creditors,  and  all  parties 
interested/1  and  the  words  "  shall  decide  against  any  creditor 
or  other  person  interested  "  ?  The  legatees  and  next  of  kin 
are  evidently  not  meant,  as  they  are  specially  mentioned. 
Neither  can  the  words  be  limited,  as  suggested  by  counsel 
for  the  administrator  to  those  interested  in  opposing 
creditor's  claims.  Section  60  distinctly  provides  that  "  any 
person  interested  in  the  estate  of  deceased  may  attend  the 
settlement  of  such  account,  and  contest  the  same,  or  any 
account  against  the  estate.''  This  section  is  broad  enough* 
to  cover  every  class  of  persons,  who,  for  any  reason  what- 
ever might  be  interested,  and  section  57  expressly  provides 
for  the  adjustment  of  the  claims  of  all  parties  interested  to 
be  settled  by  the  judge  on  this  citation.  Evidently  the 
statute  in  addition  to  the  legatees,  next  of  kin,  and  creditors 
of  deceased,  was  providing  for  another  class  of  persons 
interested  in  the  settlement,  and  adjustment  of  the  estate. 

It  is  pointed  out  that  section  66  is  confined  to  persons 
interested  as  creditors  who  have  the  right  to  have  the  executor 
or  administrator  cited, and  that  in  that  section  it  only  enables 
the  judge  to  adjust  "  the  claims  of  creditors/'  It  is  very  evi- 
dent that  the  present  Probate  Court  Act  contains  provisions 
notaltogetherharmonious,due,no  doubt, to  amendments  made 
at  different  periods,  without  that  careful  consideration  and 
knowledge  necessary  in  framing  such  an  important  part  of 
our  law.  We  must,  however,  read  the  whole  act  in  constru- 
ing its  different  parts,  and  in  this  way  reconcile  apparent 
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•difficulties.  Section  66  is  intended  to  give  the  judge  power 
to  compel  the  executor  or  administrator  to  render  an 
account  of  his  administration  of  the  estate,  and  to  have  it 
settled,  and  it  empowers  at  the  same  time  the  judge  to  do 
ivhat  he  had  power  to  do  under  section  57,  to  adjust  the 
claims  of  creditors.  Section  57  already  gave  the  same 
power  to  a  M  creditor  or  other  persons  interested  in  the 
estate."  It  can  not  be  inferred  from  the  omission  of  other 
persons  interested,  in  section  60,  that  their  inclusion  in 
section  57  is  taken  away.  Provision  is  made  in  other 
sections  such  as  sections  60,  63,  104,  and  105  for  others 
interested,  indicating  that  the  whole  scheme  of  the  Probate 
Act  was  to  include  in  the  settlement  of  any  estate  all 
persons  having  any  interest  whatever.  Again,  as  the  judge 
is  expressly  empowered  by  section  96  to  adjust  executor's, 
or  administrator's  accounts  on  their  removal  from  office,  it 
is  inadmissible  to  say  that  he  cannot  do  so  at  the  final 
settlement.  That  section  taken  in  connection  with  section 
<}8,  which  confers  upon  the  judge  all  the  powers  enjoyed  by 
the  Court  of  Chancery  in  the  settlement  of  executor's  or 
administrator's  accounts  or  in  any  matter  pertaining  thereto 
invested  him,  in  my  opinion,  with  complete  jurisdiction  to 
enter  upon,  and  adjust  Mr.  Brodie's  account.  The  judge  is 
further  clothed  with  necessary  power  for  enforcing  a  proper 
accounting  by  section  90,  all  of  which  shows  that  the 
Legislature  contemplated  such  an  investigation  as  the 
present  in  the  Court  of  Probate,  and  it  would  be  a  great 
misfortune  for  many  small  estates  were  it  not  so.  Then 
we  were  referred  to  the  amendment  to  section  26,  made  by 
chap.  26,  sec.  6,  Acts  1888  which  expressly  provides  "  for 
expenses  incurred  by  the  executors  or  administrators  for 
the  benefit  of,  or  in  relation  to  the  estate  of  deceased," 
which  recognizes  the  authority  of  the  Court  over  such 
charges  as  are  now  made  by  Mr.  Brodie.  In  re  Estate 
Clarke.,  24  N.  S.,  289. 

I  attach  no  importance  to  the  objections  made  to  the 
form  of  citation  as  not  covering  the  matter  adjudicated 
upon.     It  i3  the  form  usually  adopted,  and  this  claim  is  one 
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that  would  necessarily  come  up  to  be  adjudicated  at  the 
final  settlement  of  the  estate,  if  not  previously  considered. 

I  now  turn  to  the  items  of  Mr.  Brodie's  account  dis- 
allowed by  the  judge.  The  witnesses  fees  in  the  Lordly 
suit  were  paid  by  Mr.  Brodie,  in  the  necsssary  defence  of 
an  action  pending  against  deceased  at  the  time  of  his  death. 
The  solicitors  fees,  and  counsel  fees  paid  by  him  in  the  same 
suit  have  been  allowed. 

The  witnesses  fees  on  the  part  of  defence  in  the  cause 
of  Lordly  &  Stimpson  were  disallowed  for  want  of  vouchers. 
The  payment  of  $324.50  for  that  purpose  is  only  proved  by 
the  oath  of  Mr.  Brodie  supported  by  B.  L.  Tremaine  to  this 
extent,  that  he  saw  a  number  of  witnesses  present  at  the 
trial  for  the  defence.  We  must  deal  with  this  item  on  the 
usual  rules  applied  to  taking  accounts  in  this  Court. 

These  rules  are  laid  down  in  2  Dan.,  Ch.  Prac,  1051,  as 
follows,  "  strictly  speaking,  every  item  of  disbursement 
where  it  amounts  to  forty  shillings,  and  upwards,  must  be 
established  by  a  proper  voucher,"  and  further  on  he  adds, 
"  although  it  is  the  general  rule,  that  every  payment  of 
forty  shillings  and  upwards,  must  be  supported  by  a  proper 
voucher,  there  are  cases  in  which  a  party  has  been  allowed 
to  discharge  himself  by  other  means  than  ordinary 
vouchers."  I  have  gone  through  the  excepted  cases  with 
the  result  that  in  none  of  them  would  such  evidence  as  Mr. 
Brodie  has  offered  here  have  been  taken  as  sufficient.  I 
think,  at  least,  he  should  have  proved  the  names,  the 
distance  travelled,  the  time  of  attendance,  and  the  amount 
paid  respectively  to  each.  More  evidence  surely  was 
obtainable,  and  it  certainly  was  incumbent  on  him  to  have 
preserved  a  better  record  of  the  moneys  paid  out.  The 
judge  below,  for  these  reasons,  rightly  disallowed  this  item. 

The  item  of  $29.00  paid  to  B.  L.  Tremaine  was  not 
allowed.  It  was  paid  in  defending  the  estate  against  an 
action  on  deceaseds  bond,  the  propriety  of  which  has  not 
been  disputed.  There  is  the  independent  evidence  of  Mr. 
Tremaine  that  the  sum  was  paid,  and  it  should  be  allowed 
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The  next  item  is  what  is  termed  Mr.  Bro die's  personal 
account,  Exhibit  No.  24.  This  was  not  allowed  "  as  it  was  not 
filed  with  the  administrator  until  the  opening  of  the  court." 
In  so  deciding  the  judge  was  wrong.  Sec.  54,  by  which  the 
judge  probably  was  guided,  does  not  relate  to  an  account 
of  this  kind,  but  to  dealings  between  the  executors  or 
administrators  and  deceased.  I  have  gone  over  this  personal 
account,  and  find  it  largely  covers  expenses,  paid  out  by  Mr. 
Brodie,  in  travelling  backwards,  and  forwards  in  relation  to 
the  lawsuits  and  other  proceedings  connected  with  the 
estate,  for  his  board,  for  fees  paid  to  constables,  the  sheriff, 
and  to  witnesses.  After  his  appointment  jointly  with  the 
widow  as  administrator,  he  removed  from  the  county,  first 
to  Ontario,  and  afterwards  to  Pictou,  and  finally  appears  to 
have  gone  to  Scotland.  He  now  seeks  to  make  the  estate 
pay  the  comparatively  large  expenses  so  incurred  in 
journeying  to  and  from  these  distant  places,  in  attending  to 
the  estate  affairs.  Most  of  them  were  in  connection  with 
the  disastrous  lawsuit  he  insisted  on  defending  in  opposi- 
tion to  the  wishes  of  the  heirs,  or  some  of  them.  The  mode 
in  which  the  accounts  are  made  up  renders  it  next  to 
impossible  to  understand  what  portion,  if  any,  are  properly 
chargeable  against  the  estate.  The  evidence  in  respect  to 
them  is  vague,  and  unsatisfactory,  disclosing  at  the  most 
the  fact  that  he  paid  out  the  money.  There  is  no  evidence 
as  to  the  propriety  or  reasonableness  of  the  expenditure. 
Some  of  the  charges  are  manifestly  improper.  Now  the 
judge  of  probate,  in  passing  an  executors  or  administrator's 
account  is  only  justified  in  allowing  what  is  just  and 
reasonable.  This  estate  was  a  small  one,  consisting  of  some 
personal  and  real  estate,  to  administer  which,  apart  from  the 
lawsuit,  so  far  as  we  can  judge  from  the  evidence,  there 
could  be  no  necessity  for  anything  approaching  the  heavy 
charges  in  which  Mr.  Brodie  seeks  to  involve  it.  When  he 
left  the  county  he  could  have  applied  for,  and  obtained  his 
discharge  from  the  office,  and,  in  my  opinion,  should  have 
done  so  in  preference  to  the  course  he  took.  If  such  charges 
could  be  allowed,  small  estates,  such  as  this  one,  would  be 
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simply  eaten  up  with  expenses.  Taking  into  consideration 
Mr.  Brodie's  gross  mismanagement  of  the  whole  affairs  of 
the  estate,  the  nature  of  the  charges,  and  the  character  of 
evidence  in  support  of  them,  we  think,  even  if  sent  back 
to  the  judge  to  consider,  these  items  do  not  come  within 
those  actual,  and  necessary  expenses  which  the  court  would 
consider  just  and  reasonable  under  sec.  69.  Although,  we 
think  the  reason  given  for  not  considering  them  wrong,  we 
come  to  the  conclusion  that  it  would  be  useless  to  remit  the 
matter  back  to  the  judge  of  probate. 

Interest  was  also  disallowed,  without  any  reason  being 
assigned.  I  think  it  is  clear,  interest  may  and  ought  to  be 
allowed  to  an  executor  or  administrator  who  advances 
money  for  the  benefit  of  the  estate  under  proper  circum- 
stances. It  is  so  decided  by  Spragge,  V.  C,  in  Mengis  v. 
Ridley,  2  Grant,  549.  I  do  not  think,  however,  a  case  for 
its  allowance  has  been  made  out  here.  In  the  first  place  it 
was  the  duty  of  the  administrator  to  have  collected  the 
personal  assets,  and,  when  they  proved  insufficient,  to  have 
sold  the  real  estate  to  meet  the  liabilities  of  deceased.  He 
did  not  do  so,  although  it  is  in  evidence  that  he  attempted 
it  on  more  than  one  occasion,  and  failed.  This  is  not  an 
admissable  excuse,  for  his  neglect  in  not  carrying  out 
effectively  the  trust  committed  to  him.  Had  he  made  the 
sales  and  failed  to  realize  sufficient  to  meet  the  liabilities, 
the  estate  ought  to  have  been  declared  insolvent,  and  he 
would  have  been  relieved  from  responsibility.  When, 
however,  he  met  with  some  obstacles  he  abandoned  the 
attempt,  the  result  of  which  has  been  a  great  loss  to  the 
estate.  It  would  be  most  pernicious  in  its  effect  if,  in  an 
estate  managed  so  badly  as  this  one  has  been,  the  adminis- 
trator could  be  permitted  to  make  advances,  while  he  had 
available  assets  and  then  charge  the  estate  with  interest — in 
this  case,  for  many  years.  We,  therefore,  confirm  the 
decision  of  the  judge  of  probate  on  the  ground  not  that 
interest  may  not  be  allowed  under  any  circumstances  to  an 
executor  or  administrator,  who  pays  out  his  own  money  for 
the    benefit   of  the   estate,    but,  when  allowed,  clear  and 


Digitized  byVjOOQlC 


RE    ESTATE    ALEX.    McRAE.  29 

satisfactory  proof  must  be  given  of  the  necessity,  and 
advantage  of  doing  so.     Such  is  not  the  evidence  here. 

The  Statute  of  Limitations  has  been  net  up  by  the 
administrator  as  a  bar  to  the  .whole  claim.  The  facts  in 
this  connection  are  that  Mr.  Brodie  was  removed  from  office 
on  the  loth  February,  1883.  No  other  administrator  was 
appointed  until  8th  September,  1885.  Although  the  order 
was  made  by  the  judge  of  probate  on  that  day,  the 
administration  bond  was  not  filed,  the  oath  of  office  was 
not  taken,  and  the  sureties  did  not  justify  until  Oct.  10th, 
1885.  On  the  part  of  Mr.  Brodie  it  is  contended,  and  in 
my  opinion  rightly,  that  he  did  not  become  administrator 
until  Oct.  10th,  when,  these  requisites  being  complied  with, 
he  was  clothed  with  office.  Sec.  2,  chap.  100  specially  pro- 
vides that  before  granting  letters  of  administration  the 
judge  of  probate  may  (which  here  means  shall)  require  the 
sureties  on  the  bonds  to  justify  in  such  reasonable  amount 
as  he  shall  deem  fit.  In  Woerner  on  Administration,  this  is 
distinctly  stated  to  be  the  law — vide  page  567. 

Mr.  Brodie's  petition  to  the  judge  to  have  the  admin- 
istrator cited  to  settle  the  estate,  was  presented  on  the 
14th  September,  1891.  The  contention  of  the  present 
administrator  is  that  on  the  8th  September,  1891,  the  date 
of  the  judge's  order  appointing  him,  more  than  six  years 
having  elapsed  since  his  appointment,  the  whole  claim  was 
barred  by  the  statute.  As  already  pointed  out,  I  think  his 
investment  with  office  so  that  he  could  sue  and  be  sued, 
only  dates  from  Oct.  10th,  1885,  and  it  follows  that  Mr. 
Brodie  petitioned  within  six  years  if  that  act  will  suffice 
to  save  the  statute.  Several  reasons  have  been  urged 
against  the  application  of  the  statute  to  Mr.  Brodie's  claim 
which  I  shall  now  examine.  First,  that  the  administrator 
on  his  appointment  became  a  trustee.  It  was,  however, 
quite  clear  that  the  relationship  of  trustee  and  cestui  que 
truat  did  not  exist  between  them.  Mr.  Brodie's  position  was 
simply  that  of  a  creditor  of  the  estate,  of  a  person  advanc- 
ing money  at  another's  request,  against  which  the  statute 
would  undoubtedly  run. 
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Second.  It  is  contended  that  once  administration  has 
been  granted,  the  statute  ceases  to  run  against  all  claims 
before  the  Court.  That  all  claims  are  then  in  process  of 
adjudication  before  the  court,  exactly  as  when  a  decree  is 
granted  in  an  administration  action.  This  in  effect  means 
that  the  grant  of  letters  of  administration  by  the  judge  of 
probate,  is  to  all  intents  and  purposes  the  same  as  a  decree 
for  administration  in  an  administration  action  at  the  suit  of 
creditors.  This  somewhat  novel,  and  original  view  of  the 
effect  of  letters  of  administration  is  attempted  to  be  worked 
out  by  taking  sec.  65  of  the  Probate  Act  as  supplying  that 
portion  of  the  administration  decree,  which  provides  for  the 
distribution  of  the  assets ;  that  is  to  say  by  reading  that 
section  together  with  the  powers  conferred  on  the 
administrator  by  his  letters,  the  estate,  and  creditors,  and 
legatees  hold  the  same  relative  position,  as  they  would  after 
a  decree  had  been  made  in  an  administrators1  action.  Sec. 
65  is  as  follows : — 

11  Every  executor  or  administrator,  at  the  expiration  of 
eighteen  months  from  the  date  of  the  Letters  Testamentary, 
or  Letters  of  Administration,  advertisement  having  been 
made  as  hereinbefore  prescribed,  shall  pay  all  such  legal, 
and  just  claims  as  shall  then  be  exhibited  so  far  as  the  estate 
of  the  deceased  in  his  hands  will  enable  him,  and  shall 
make  such  distribution  of  the  surplus  as  directed  by  the 
will  of  the  deceased,  or  by  this  chapter." 

Such  an  argument  wholly  ignores  the  fundamental 
difference  between  an  administration  decree,  and  the  grant 
of  letters  of  administration. 

As  stated  in  Daniel  Chan.  Prac,  464  : 

41  A  judgment  for  the  payment  of  debts  in  a  creditor's 
suit  for  the  administration  of  assets  is  also  considered  as  a 
trust  for  the  benefit  of  creditors.  The  creditor's  demand 
must  not,  however,  have  been  barred  at  the  time  when  the 
suit  was  instituted,  for  if  the  creditor's  demand  would  have 
been  barred  by  the  statute  before  the  commencement  of  the 
suit,  the  statute  may  be  set  up." 

In  Sterndale  v.  Hawkins,  1  Sim.,  393,  Sir  John  Leach, 
V.  C.  says  : — 

"  Every  creditor  has,  to  a  certain  extent,  an  inchoate 
interest  in  a  suit  instituted   by  one  on   behalf  of  himself 
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and  the  rest,  and  it  would  be  attended  with  mischievous 
consequences  to  estates  of  deceased  debtors,  if  the  court 
were  to  lay  down  a  rule  by  which  every  creditor  would  be 
bound  either  to  file  his  bill,  or  bring  his  action." 

Jessel,  M.  R,  in  Re  Lowers  deceased,  18  Ch.  D.  551, 
commenting  on  this  decision,  refers  to  the  above  as  a  correct 
statement  of  the  law,  and  in  the  same  case,  referring  to  a 
claim  over  six  years  due,  before  the  decree  was  pronounced, 
says: — 

"It  is  an  administration  action,  but  not  on  behalf  of  the 
creditors,  and  the  judgment  would  have  saved  it,  but  for 
the  reason  which  we  thoroughly  understand,  that  it  was  not 
produced  till  after  the  expiration  of  six  years  from  the  time 
the  debt  was  incurred." 

Bacon,  V.  C,  in  Finch  v.  Finch,  45  L.  J.  Ch.,  816  says: 

"  Now  at  the  time  of  the  decree  being  made,  the  claim- 
ant could  have  sued  in  England.  The  question  then,  is, 
what  is  the  nature  of  that  decree  ?  That  decree  directs  an 
inquiry  as  to  what  the  debts  of  the  testator  were,  and  the 
subsequent  part  of  the  decree  ordered  them  to  be  paid. 
That  decree  then  operated  as  a  judgment  in  favor  of  such 
creditors  as  could  substantiate  their  claims,  to  the  extent  of 
preventing  the  time  limited  by  the  statute  from  running 
against  the  recovery  of  such  debts,  nor  do  I  think  there  has 
been  any  such  delay  that  the  court  should  say  it  is 
inequitable  that  the  ctebt  should  be  recovered." 

These  authorities  have  been  cited  at  some  length  for  the 
purpose  of  showing  clearly  the  difference  between  the 
situation  of  a  creditor  after  administration  decree  has  been 
made,  which  really  brings  his  claim  into  court,  and  his 
position  towards  the  administrator  after  he  is  appointed. 
In  the  former,  the  court  has  undertaken  to  administer  the 
assets  for  the  benefit  of  all  interested,  and  will  not,  after 
decree,  permit  creditors  to  bring  or  proceed  with  actions 
against  the  administrators.  The  creditors,  by  virtue  of  the 
decree,  have  all  tbeir  claims  then  before  the  court  to  be 
adjudicated  upon,  and  the  statute,  of  course,  does  not  run. 
In  the  latter  case  no  such  result  follows.  The  letters  simply 
constitute  the  person  named  administrator,  and  invest  him 
with  all  the  powers  and  responsibilities  of  the  office.     Sec. 
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65  fixes  what  the  administrator  is  to  do  under  the  directum 
of  the  judge  of  probate,  as  provided  in  sec.  70,  which  is  that* 
"  The  judge  of  probate  may  order  the  surplus  assets  remain- 
ing after  the  settlement  of  an  executor's  or  administrator's 
account, to  be  distributed  among  the  parties  entitled  thereto/* 

Again,  to  give  any  such  effect  to  the  grant  of  letters  of 
administration,  we  should  be  driven  to  hold  that  the  statute 
of  limitations  never  runs  for  or  against  an  administrator,  or 
an  executor,  a  position  so  entirely  at  variance  with  every 
principle  and  decision,  that  its  mere  statement  is  sufficient 
to  demonstrate  the  fallacy  of  the  contention.  It  may  be 
added  that  no  such  proposition  can  be  found  to  have  been 
advanced  in  either  the  English  or  American  courts,  where 
their  letters  of  administration,  and  the  rights  and  duties  of 
executors  and  administrators  are  almost  identical  with  our 
own. 

We  have  next  to  consider  how  far  Mr.  Justice  Graham's 
statement  in  delivering  the  judgment  of  the  court  on  the 
former  appeal  in  reference  to  the  statute  of  limitations, 
debars  the  administrator  from  pleading  it.     He  says: — 

"  Then  the  statute  of  limitations  is  set  up.  It  does  not 
in  my  opinion  bar  the  claim.  The  petition  for  a  final 
settlement  was  filed  within  six  weeks  after  the  appoint- 
ment of  the  administrator  McRae.  T  am  of  opinion  that 
before  that  date  at  least,  the  statute  was  not  running  against 
Mr.  Brodie." 

If  by  this  statement  the  learned  judge  meant  that  when 
a  creditor  under  either  sec.  57  or  sec.  66,  petitioned  the  judge 
of  probate  to  compel  the  executor  or  administrator  to  render 
an  account,  or  settle  the  estate,  an  action  was  commenced 
by  the  creditor  which  would  save  the  statute,  I  cannot  agree 
with  him.  An  examination  of  those  sections  presents,  to  my 
mind,  formidable  objections  to  giving  to  it  any  such  effect. 
Sec.  57  reads, 

"Upon  being  required  by  the  judge  of  probate,  on  the 
petition  of  any  creditor  or  other  person  interested  in  any 
estate  to  render  an  account,  or  settle  the  estate,  the  executor 
or  administrator  may  apply  to  the  judge  for  a  citation 
requiring  the  creditors,  and  next  of  kin  of  the  deceased,  and 
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legatees,  if  any,  to  appear  before  him  on  a  day  therein  to  be 
specified,  and  to  attend  the  settlement  of  such  account,  the 
adjustment  of  the  claims  of  creditors,  and  all  parties 
interested,  and  the  settlement  of  the  estate,  &c." 

The  moving  party,  to  bring  all  creditors  and  interested 
parties  before  the  court,  is  the  executor  or  administrator. 
For  what  purpose  are  they  brought  ?  To  attend  the  settle- 
ment of  his  account,  and  the  adjustment  of  the  claims  of 
creditors,  and  the  settlement  of  the  estate.  The  citation  is 
the  first  act  of  the  court  which  brings  all  parties  before  the 
judge,  and  by  the  act  as  well,  as  in  the  prescribed  form,  it  is 
issued  at  the  instance  of  the  executor  or  administrator.  It 
seems  to  me  that  on  a  fair  consideration  of  these  sections, 
and  their  obvious  purpose  there  is  nothing  to  warrant  us 
in  holding  either  the  petition  to  the  judge,  or  the  citation 
itself,  issued  at  the  instance  of  the  executor  or  administrator, 
as  the  commencement  of  an  action  so  as  to  bar  the  statute 
of  limitations.  In  the  court  of  probate  no  power  is  given 
to  sue,  and  enforce  payment  of  claims  against  the  estate. 
Powor  is  given  by  those  sees,  to  the  judge  to  decide  on 
controverted  claims,  with  a  right  of  appeal  from  his  decision, 
but  he  decides  on  these  claims  when  brought  before  him  on 
the  day  of  final  settlement  for  adjudication.  The  party  is 
cited  by  the  executor  or  administrator  to  bring  them  before 
the  court  on  that  day,  and  then  it  is  that  the  creditor's 
action  in  that  court  may  be  said  to  commence. 

It  is  argued  that  if  the  petition  is  not  an  action,  then 
the  executor  or  administrator  in  settling  the  estate,  cannot 
set  up  the  statute  as  it  is  only  a  bar  to  bringing  actions, 
but  as  admittedly  it  can  be  set  up,  it  must  be  competent  to 
do  so  because  the  petition  is  an  action.  This  proposition 
seems  to  me  to  be  untenable  and  misleading.  It  assumes 
two  things,  neither  ot  which  is  correct  in  fact,  first  that 
the  petition  is  a  proceeding  by  a  creditor  to  recover  against 
the  estate  his  particular  claim,  whereas  nothing  of  the  sort 
is  or  ought  to  form  the  prayer  of  such  petition,  and  second, 
that  there  is  no  other  act  or  proceeding  oh  the  part  of  the 
creditor  in  prosecuting  his  claim  before  this  court,  which 
3 — N.  S.  R.  28. 
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answers  to  the  commencement,  of  an  action  at  common  law. 
It  is  evident  that  in  this  particular  we  have  before  us  a  new 
and  difficult  point  for  determination,  a  point,  too,  of  much 
importance  generally,  and  for  which  we  have  no  precedent, 
nor  decision  to  guide  us.  Not  even  by  analogy  with  pro- 
ceedings in  other  courts  can  we  discover  anything  which 
will  materially  help  in  reaching  a  perfectly  satisfactory 
conclusion.  It  is,  therefore,  with  no  little  hesitation  I  have 
reached  what,  to  my  mind,  is  the  most  reasonable  and 
and  practical  solution  of  the  difficulty  already  stated,  that 
the  commencement  of  an  action  in  the  court  of  probate,  by 
each  individual  creditor,  must  be  referred  to  the  time  when 
he  presents  his  claim  before  the  judge  at  the  final  settle- 
ment of  the  estate,  to  be  adjudicated  upon  in  the  way 
prescribed  by  the  act.  When  presented  to  the  court,  and 
it  is  the  only  occasion  when  he  can  do  so,  the  judge  takes 
evidence  in  support,  if  it  is  disputed,  and  then  the  executor 
or  administrator  may  set  up  the  statute  of  limitations.  It 
is  then,  and,  it  appears  to  me,  not  before,  that  the  creditor 
invokes  the  jurisdiction  of  that  court  to  try  and  decide  his 
claim.     It  is  then  first  in  litigation  in  the  court. 

It  must  not  be  forgotten,  that  there  are  no  written 
pleadings  in  that  court ;  all  allegations  are  made  orally. 
Each  claim  presented  is  a  separate  action,  and  is  adju- 
dicated upon,  and  each  creditor,  or  other  interested 
party,  has  a  separate  right  of  appeal  against  any  decision. 
Sec.  25,  provides  how  accounts  shall  be  attested  to,  and 
when  to  be  exhibited,  and  further  provides  that  no  account 
shall  be  rejected  by  the  judge  in  his  final  decree  for  any 
mere  informality  in  the  same,  or  the  attestation  thereof, 
unless  he  shall  be  satisfied  that  the  party  claiming,  shall 
have  had  notice  of  such  informality.  Now  it  is  said  that 
the  objection  was  taken,  argued,  and  decided  on  the  former 
appeal ;  that  evidence  was  received  in  the  probate  court, 
a  decision  made,  and  that  the  administrator  in  his  notice  of 
appeal,  took  it  as  one  of  his  grounds ;  that  being  raised 
and  passed  upon  by  the  court  of  appeal  it  cannot  again  be 
opened    up.       Let  us    see  exactly    what    was   the   point 
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essentially  determined  in  that  appeal  S3  far  as  I  can 
understand  it,  the  court  then  decided  that  Mr.  Bradie  was 
not  rectus  in  curia.  The  proceedings  had  been  instated 
wrongly,  under  a  section  of  the  act  which  did  not  authorize 
the  judge  to  take  cognisance  of  Mr.  Br>iie's  claim,  and  the 
court  directed  that  the  judge  should  begin  de  noto  under 
sec  57. 

This  was  all  that  was  necessary,  and  probably  all  that 
could  be  discussed  by  the  court,  as  the  matter  stood.  Mr. 
Justice  Graham,  however,  made  the  observations  already 
cited,  but  he  took  care  to  preface  them  as  fo'.:ows: 

"  Perhaps  it  is  unnecessary  to  express  any  opinion  in 
regard  to  the  ether  matters  discussed  at  the  argument: 
but  as  thev  were  discussed  it  might  be  useful  to  do 
so." 

I  think,  in  view  of  the  above  expression,  we  must  treat 
his  remarks  on  the  statute  as  oJ/iter  dicta,  and  not  as  a  con- 
clusive judgment  of  the  court  on  the  point  Before 
making  the  observations  on  the  statute,  the  judgment  of 
the  court  had  been  pronounced  on  a  point  fatal  to  the  suc- 
cess of  Mr.  Brodie's  appeal.  Anything  said  in  addition — 
unnecessary  to  its  determination — although  valuable  as  the 
expression  of  the  judge's  view,  was  on  a  matter  not  then 
properly  before  the  court,  and  can  have  no  binding  force. 

In  dealing  with  this  part  of  the  case  I  am  conceding 
the  argument  of  Mr.  Harris  to  be  correct,  that  the  statute 
did  not  begin  to  run  against  Mr.  Brodie  until  Duncan 
McRae  was  appointed  administrator  and  had  properly 
qualified  himself  for  the  office  on  Oct.  10th,  1885.  Vide 
Burdick  v.  Garrick,  L.  R.  5,  Ch.,  233  ;  Woerner  on  Admin- 
istration, 567. 

I  have  now  considered  all  the  questions  raised  and 
argued  on  this  appeal,  with  the  exception  of  Mr.  Brodie's 
claim  to  be  subrogated  to  all  the  rights  of  the  Lordly  v. 
Stimpson  judgment,  paid  by  him  out  of  his  own  pocket, 
and  which,  not  being  twenty  years  old,  would  be  unaffected 
by  the  Statute  of  Limitations.  I  think  there  are  good 
grounds,  and  sufficient  authority  to  justify  a  proper  tri- 
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bunal  in  granting  this  measure  of  relief.   Sheldon  on  Sub- 
rogation, at  chapter  6,  section  202,  says : 

"  So  if  an  executor,  in  administration  has  paid  debts  of 
the  deceased  to  an  amount  exceeding  the  personal  assets, 
he  may  for  his  indemnity  be  subrogated  to  the  rights  of 
creditors  whom  he  has  paid  against  the  lands  of  the 
deceased,  and  may  subject  the  real  estate  in  the  hands  of 
the  heirs  for  his  reimbursement,  and  a  surety  for  the 
administrator  upon  his  payment  may  be  subrogated  to  the 
rights  of  his  principal.  *  *  *  An  administrator  who 
has  made  voluntary  payment  to  a  creditor  of  the  estate 
will  be  protected  by  a  subsequent  decree  in  favor  of  such 
creditor." 

The  principles  on  which  this  mode  of  relief  may  be 
granted,  are  referred  to  at  length  in  the  following  cases  in 
our  own  court :  Re  Estate  of  Richardson,  22  N.  S.,  416> 
and  Boardman  v.  Dennaford,  23  N.  S.,  529,  and  nume- 
rous authorities  are  there  cited. 

It  is  claimed  that  the  judge  of  probate,  under  sec.  68 
has  power  in  the  settlement  of  the  accounts  to  decree  sub- 
rogation. The  exact  scope,  and  meaning  of  that  section  is 
a  matter  of  some  difficulty  to  determine.  The  language 
used  is  very  wide,  but  looking  at  the  consequences  of  hold- 
ing that  the  vast  powers  of  the  court  of  chancery  in 
winding  up  estates  have  been  conferred  on  the  judge  of 
probate,  I  hesitate  to  go  that  length  on  this  appeal,  more 
especially,  as  I  differ  on  other  points,  from  the  majority  of 
the  court,  and  there  would  be  no  difference  in  the  result 

There  are  two  items  of  minor  importance  which  must 
be  dealt  with.  First,  the  deduction  of  8453.86  by  the  judge 
of  probate  from  the  amount  allowed.  It  is  true  the 
evidence  on  the  subject  is  somewhat  vague,  and  difficult  to 
follow,  but  there  is  evidence  to  show  that  Mr.  Brodie 
received  personal  assets  to  that  extent  at  least,  and  it  was 
his  duty  to  have  clearly  discharged  himself  by  proof, 
otherwise  he  must  be  held  accountable.  If  he  suffers  some 
injustice  in  this  particular,  it  is  due  to  his  own  inefficient, 
and  inexcusable  method  of  managing  the  estate  affairs, 
and  we  can  see  no  valid  reason  for  setting  aside  that 
portion  of  the  decree.     The  costs  are  claimed  by  Mr.  Brodie 
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out  of  the  estate,  but  the  judge  has  ordered  each  litigant  to 
pay  his  own.  This  was  a  matter  in  his  discretion.,  and  we 
cannot  say  he  has  erred.  A  large  portion  of  Mr.  Brodie's 
claim  was  disallowed,  and  the  decision  has  not  been  materi" 
ally  changed  on  this  appeal.  I  further  think  that  each 
party  should  bear  his  own  costs  of  this  appeal. 

Graham,  E.  J.— Mr.  Brodie,  who  was  formerly  admin- 
istrator of  the  estate,  was  dismissed  from  office  by  the 
judge  of  probate,  and  his  appointment  cancelled.  In  the 
previous  opinion  in  this  case,  upon  the  allegation  of  cottnsel, 
the  order  is  stated  to  have  been  made  ex  parte.  This  was 
a  mistake ;  there  was  notice.  The  order  is  dated  15th 
February,  1883.  By  the  R.  S.  N.  S.,  ch.  100,  s.  96,  it  is 
provided  that  when  the  authority  of  an  executor  or  admin- 
istrator shall  cease,  he  may  be  cited  to  account  before  the 
judge  of  probate  at  the  instance  of  the  person  succeeding 
to  the  administration  of  the  estate.  It  would  appear  from 
this  that  while  an  administrator  may  be  removed  at  the 
instance  of  persons  interested,  the  accounts  are  to  be  taken 
between  him  and  his  successor  in  the  office.  This  seems  to 
contemplate  another  proceeding. 

It  happened  that  Brodie,  as  such  administrator,  had 
incurred  costs  in  connection  with  litigation  against  himself, 
and  claims  to  have  had  a  balance  in  his  favor.  At  any 
rate,  the  successor  in  office,  Duncan  McRae,  never  cited  him 
to  account.  He  became  administrator  on  the  10th  of 
October,  1885,  at  least  that  is  the  date  he  became  qualified 
for  the  office.  Mr.  Brodie,  on  the  14th  of  September,  1891. 
presented  a  petition  to  the  court  praying,  among  other 
things,  for  the  issuing  of  a  citation  to  all  the  necessary 
parties,  etc.,  and  for  the  final  settlement  of  the  estate.  A 
citation  was  issued,  which  this  court  held  to  have  been 
informal,  and  the  matter  having  been  sent  back,  a  citation 
was  issued  at  the  instance  of  the  administrator,  Duncan 
McRae,  calling  in  the  proper  parties  to  have  the  estate 
settled.  The  accounts  have  been  taken,  and  Mr.  Brodie 
has  been  allowed  a  portion  of  his  claim.  There  is  an 
appeal  by  the  administrator,  McRae,  and  a  cross  appeal. 
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I  think  the  right  of  Mr.  Brodie  to  have  the  accounts 
taken  and  the  claim  investigated,  was  virtually  established 
by  the  previous  judgment.  I  do  not  propose  to  consider 
the  question  again. 

Treating  the  claimant  Brodie  as  a  creditor,  or  other 
person  interested  in  the  estate,  the  first  question  to  deter- 
mine is  whether  the  court  of  probate  has  power  to  litigate 
and  decide  whether  his  account  shall  be  allowed  or  not. 
So  that  (1)  he  will  be  bound,  and  (2)  the  estate  will  be 
bound.  Section  57  provides  for  procsedings  to  settle  the 
administrators'  account,  to  adjust  the  claims  of  creditors, 
and  to  finally  settle  the  estate ;  all  persons  interested, 
creditors,  etc.,  and  next  of  kin,  are  to  be  brought  before  the 
court.  "  When  the  judge  shall  decide  against  any  creditor 
or  person  interested  in  respect  of  any  controverted  claim, 
such  creditor  or  other  person  may  appeal  to  the  supreme 
court." 

Provision  is  made  for  giving  notice  to  unpaid  creditors 
Section  60  provides  that  any  person  interested  in  the  estate 
may  contest  any  account  against  it  not  previously  paid. 
Section  68  provides  that  in  the  settlement  of  the  accounts 
of  executors  or  administrators,  or  in  any  matter  pertaining 
thereto,  the  court  of  probate  shall  have  the  same  power 
which  was  enjoyed  by  the  court  of.  chancery.  And  section 
70  provides  that  the  judge  of  probate  may  order  the  surplus 
assets  remaining  after  the  settlement  of  an  executor's  or 
administrator's  account  to  be  distributed  among  the  parties 
entitled  thereto. 

Under  these  provisions  the  courts  of  probate  have 
frequently  adjudicated  upon  creditor's  claims.  There  are 
cases  of  appeal  to  this  court  from  such  decisions.  In  re 
Kennedy,  2  R.  &  C,  539,  was  a  cose  of  a  claim  for  board 
and  services  against  the  deceased.  The  court  increased 
the  amount  allowed.  The  Chief  Justice  said :  "  He  put  in  a 
claim  there  for  a  very  large  sum,  which  it  is  impossible  to 
allow,  but  we  think  that  the  sum  of  $600  would  be  a 
moderate  compensation,  which  we  award  him  accordingly, 
the  costs,  etc.,  to  be  paid  out  of  the  estate."  Re  Estate  Ives 
ex  parte  Camjybetl,  19  N.  S.,  109,  was  the  case  of  a  claim 
upon  a  promissory  note  against  the  estate  of  the  deceased. 
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Mr.  Justice  Ritchie,  delivering  the  judgment  of  the  court, 
said  : 

"The  court  of  probate  had  jurisdiction  by  statute  to 
decide  on  this  claim,  notwithstanding;  Charles  Ives  (a  sur- 
viving partner)  was  not  a  party  *  *  I  think  there  is 
sufficient  evidence  to  establish  the  claim  without  proof  of 
the  presentation  of  the  note  at  the  place  it  was  made 
payable." 

In  the  case  of  Re  Estate  of  Lake,  22  N.  S.,  250,  the 
same  learned  judge  said  : 

"  Any  debt  reserved  by  the  administrator  to  be  adjusted 
by  the  judge  of  probate,  became  a  legal  and  just  claim 
against  the  estate  so  soon  as  it  had  been  so  adjusted,  and 
must  then  be  paid,  and  no  surplus  is  distributable  until 
this  has  been  done/' 

In  that  case  a  claim  of  a  creditor  had  been  allowed  long 
before,  and  the  majority  of  the  court  held  that  the  creditor 
could  not  compel  its  payment  in  that  court  upon  a  petition 
to  settle  the  estate  and  pay  the  creditors.  There  is  in  my 
opinion  under  that  act,  in  view  of  the  decisions  of  this 
court,  a  legal  proceeding  between  a  creditor  on  the  one  hand 
and  all  others  interested  on  the  other,  when  a  creditor's  claim 
is  being  contested,  and  when  it  is  allowed  or  disallowed  by 
that  court  there  is  a  judgment  which  amounts  to  a  res 
adjudicata.  The  very  creation  of  an  appeal  must  show 
this.  No  one  ever  contended  that  if  the  judge  disallowed 
the  claim,  the  creditor  could  simply  bring  an  action  for  the 
same  in  another  court.  Or,  if  he  allowed  it,  the  represen- 
tative might  litigate  the  matter  afresh.  The  parties  being 
the  same,  and  the  cause  of  action  the  same,  how  could  it  be 
litigated  again  ? 

If  there  is  a  binding  judgment  there  is  an  action.  I 
use  that  expression  in  its  broadest  sense.  It  is  at  least  a 
proceeding  in  which  the  executor  sets  up  the  statute  of 
limitations  to  be  adjudicated  upon.  If  it  is  not  an  action 
he  need  not  set  it  up,  he  may  set  it  up  when  an  action  is 
brought ;  if  it  is  an  action,  its  commencement  was  effectual 
to  interrupt  the  operation  of  the  statute.  Take  the  form 
of  the  common  law  plea  :  "  That  the  alleged  cause  of  action 
did  not  accrue  within  six  years  before  the  commencement 
of  this  suit." 
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The  very  defence  contemplates  a  cause  of  action  to 
which  it  is  pleadable,  and  a  suit  which  had  a  commence 
ment.  The  statute  of  limitations  only  bars  actions.  If  it 
is  not  an  action,  the  statute  of  limitations  is  not  an  answer. 
It  is  irrelevant.  If  it  is  an  action,  and  the  statute  of  limi- 
tations an  answer,  it  is  sufficient  if  the  action  is  brought 
"  within  six  years  after  the  cause  of  action.1' 

The  question  remains  as  to  when  the  action  was  brought 
Under  section  57,  to  which  I  have  referred,  a  creditor  or 
other  person  interested  in  the  estate  may  present  a  petition 
to  the  judge  of  probate  to  have  him  require  the  executor 
or  administrator  to  render  an  account,  or  settle  the  estate, 
and,  upon  his  requiring  it,  the  executor  or  administrator 
takes  out  a  citation  addressed  to  all  the  parties  to  appear 
before  him  to  attend  the  taking  of  the  accounts  and  the 
adjustment  of  the  claims  of  creditors.  This  is  the  only 
proceeding  which  the  creditor  can  take  to  have  his  claims 
adjusted.  The  parties  must  all  be  called  in,  and  the 
executor  is  the  one  to  call  them  in  by  citation.  The 
creditor  cannot  cite  the  executor  to  adjust  a  claim  or  to  pay 
it     That  has  been  decided  in  this  very  case. 

The  proceeding  is  somewhat  analogous  to  the  old  credi- 
tors bill  for  an  administration  of  the  estate.  The  executor 
might  plead  the  statute  of  limitations  to  any  claim  brought 
in  by  a  creditor  under  the  decree.  It  appears,  however, 
that  the  decree  interrupted  the  operation  of  the  statute  as 
to  all  creditors  coming  in  under  it,  and  further,  in  the  case 
of  the  claim  of  the  plaintiff,  (and  of  other  creditors  if  the 
bill  was  filed  on  behalf  of  himself  and  other  creditors), 
then  the  commencement  of  the  suit,  or  rather  the  tiling  of 
the  bill,  prevented  the  running  of  the  statute  in  respect  to 
their  claims.  In  re  Graves,  18  Ch.  D.,  553.  Sterndale  v. 
Hankinson,  1  Sim.,  393. 

It  is  not  necessary  to  decide  the  position  of  other  credi- 
tors of  the  estate  at  the  time  the  petition  is  filed,  or  to  say 
when  the  statute  ceases  to  run  as  against  their  claima  It 
is  sufficient  to  determine  the  effect  of  filing  a  petition  to 
have  the  estate  settled  and  the  petitioner's  claim  adjusted. 
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It  is  true  it  is  not  a  mere  action  to  enforce  the  payment  of 
this  claim,  and  nothing  more,  neither  was  an  administrators 
action,  nor  for  that  matter  was  any  bill  in  chancery.  But 
it  was  the  only  proceeding  which  could  be  taken  in  that 
court,  and  when  the  law  has  been  relaxed,  which  requires 
the  statute  of  limitations  to  be  set  up  by  plea,  and  by  plea 
only,  I  think  that  the  petition  may  be  considered  an 
effective  demand  to  prevent  the  operation  of  the  statute. 

The  filing  of  a  bill  in  an  equity  court  has  been  held  to 
prevent  the  operation  of  the  statute,  although  the  subpoena 
was  not  sued  out  till  after  the  expiration  of  the  six  years. 
Coppin  v.  Gray,  1  Y.  &  C.  C.  C,  205. 

The  cross  appeal  of  Mr.  Brodie  was  asserted  in  respect 
to  certain  items  of  his  account,  which  were  disallowed,  and 
also  in  respect  to  items  of  personal  property,  in  respect  to 
which  it  was  claimed  that  he  was  not  liable.  The  account 
allowed  by  the  judge  is  as  follows  : 

Lordly  &  Stimpson's  claim $  943  33 

McDonald  &  Rigby's  claim 280  47 

Probate  fees 47  00 

Royal  Gazette 10  50 

McLean  &  Campbell's  claim 13  00 

B.  E.  Tremaine's  claim 5  00 

Balance  paid  Joseph  Hart's  claim 3  20 

Wm.  Johnston's  claim , 14  00 

Joseph  McDonald's  claim   20  00 

Taxea  ...    19  75 

Henry  &  Weston's  claim 15  00 

Sheriff  Ingraham's  claim 4  00 

Probate  Court 12  00 

B.E.Tremaine 100  00 

Retainer,  B.  E.  Tremaine 5  00 

Retainer,  Samuel  McDonnell 5  00 

Paid  Sheriff 3  00 

Lordly  &  Stimpson 55  90 

$1555  21 
Less  amount  received  by  Mr.  Brodie  for  personal 
property  sold  and  credited   in  old  or  former 
accounts  on  file « 453  86 

$1101  35 
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Besides  this,  he  claims  that  he  paid  in  the  suit  of  Lordly 
vs.  McRae  for  witness  fees,  $324.50.  He  also  seeks  to 
recover  an  enormous  sum  for  what  he  calls  his  personal 
expenses.  For  the  reasons  given  by  Mr.  Justice  Townshend 
in  his  opinion,  I  think  these  claims  ought  not  to  be  allowed 
After  such  a  lapse  of  time,  for  which  Mr.  Brodie  is 
responsible,  a  court  requires  better  proof  to  substantiate 
such  claims  than  he  has  given  in  this  matter. 

In  Hartwell  v.  Colvin,  16  Beav.,  144,  the  Master  of  the 
Bolls  said  : 

"  The  question  is  whether,  after  this  lapse  of  time,  and 
without  any  explanation,  he  is  entitled  to  come  in  and  give 
the  same  sort  of  ordinary  prima  facie  proof  as  if  these  notes 
had  been  only  a  few  months  old.  I  concur  in  the  proposition 
laid  down,  or  the  course  of  practice  asserted  in  Whittaker 
v.  Wright,  and  Randell  v.  Lord  Rivers,  in  which  it  was 
ascertained  that  the  master  and  the  court,  in  all  cases  of 
suspicion,  require  more  than  the  ordinary  and  formal  proof. 
Various  circumstances  may  cause  the  suspicion,  and  require 
extra  evidence  to  be  given,  and  one  is  the  great  length  of 
time  which  has  elapsed  without  any  claim  being  made,  or 
any  explanation  given  for  the  delay." 

I  also  agree  with  the  opinion  of  Mr.  Justice  Townshend 
as  to  the  claim  for  interest,  and  the  charge  of  $453. G3,  and 
also  as  to  the  costs  below.  I  see  no  objection  to  the  allow- 
ance of  the  item  of  $29  paid  to  Mr.  B.  E.  Tremaine.  In  the 
result,  the  decree  appealed  from  will  be  valued  to  the 
extent  of  allowing  Mr.  Brodie  this  credit  of  $29  additional, 
and  dismissing  both  appeals.  No  costs ;  each  one  to  bear 
half  expense  of  printing  appeal  book. 

McDonald,  C.  J.,  and  Henry,  J.,  concurred  with 
Graham,  E.  J. 
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MacKay  V.  NlCOL. 

Before  McDonald,  C.  J.,  and  Ritchie,  J.,  Graham,  £.  J.,  aod 
Meagher,  J. 

Arbitration — Extension  of  time  for  making  award — Agreement  for 

submission  must  be  strictly  followed —  Waiver   of  irregularity— 

Must  be  made  with  knowledge  of  facts. 

Ad  arbitrator  was  required  to  make  and  publish  his  award  on  or  before  a 
day  6xed  by  the  submission  "  or  on  such  further  day  as  the  said  arbi- 
trator may  from  time  to  time  enlarge  the  time  for  making  his  said 
award,  by  writing  under  his  hand,  indorsed  on  the  agreement  at  any 
time." 

Two  extensions  of  the  time  for  making  the  award  were  written  upon 
another  paper,  which  was  at  the  time  among  the  papers  connected  with 
the  arbitration,  and  "either  inside  or  outside  the  agreement  of 
submission." 

Held,  that  this  was  not  a  sufficient  compliance  with  the  agreement,  to 
render  the  extension  of  time  effective. 

Btld,  further,  that  the  mode  for  extending  the  time  indicated  by  the 
agreement  should  have  been  strictly  followed. 

Held,  further,  that  the  irregularity  was  not  waived  by  the  writing  of  a 
letter  to  the  arbitrator  objecting  to  the  award  on  other  grounds,  it 
not  being  shown  that  at  the  time  the  letter  was  written  either  the 
plaiutiff  or  his  solicitor  had  knowledge  that  the  extension  of  time  had 
not  been  properly  made. 

Motion  to  set  aside  the  award  of  A.  K.  McLean,  Esq., 
in.  relation  to  various  matters  in  controversy  between 
plaintiff  and  defendant,  on  the  grounds  (1)  that  said  award 
was  not  made  within  the  time  limited  in  the  agreement  of 
reference,  and  no  enlargement  was  made  by  the  arbitrator  ; 
and  (2),  that  the  arbitrator  admitted  having  made  a  mis- 
take in  his  award. 

1895,  March  16th.  W.  B.  Ross,  Q.  C,  in  support  of 
motion. 

Owen,  Q.  G,  contra. 

1895,  April  14th.  Graham,  E.  J.,  delivered  the  judg- 
ment of  the  court. — The  plaintiff,  David  McKay,  having,  on 
the  6th  November,  1894,  obtained  an  order  to  make  the 
submission  a  rule  of  court,  now  asks  to  have  the  award 
set  aside  upon  two  grounds,  (1)  that  the  award  was  not 
made  within  the  time  allowed  by  the  submission,  and  (2) 
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that  the  arbitrator  has  admitted  he  made  a  mistake  in  his 
award.  The  provision  in  the  submission  in  respect  to  time 
is  as  follows :  ♦ 

"  So  that  he  make  and  publish  his  award  in  writing  of 
and  concerning  the  same  ready  to  be  delivered  to  us,  or 
either  of  us,  or,  if  either  of  us  shall  be  dead  before  the 
making  of  the  same,  to  our  respective  personal  representa- 
tives, requiring  the  same,  on  or  before  the  fifteenth  day  of 
July,  A.  D.,  1894,  or  such  further  day  as  the  said  arbitrator 
may  from  time  to  time  enlarge  the  time  for  making  his 
said  award  by  writing  under  his  hand  indorsed  on  this 
agreement  at  any  time" 

On  the  9th  day  of  July  the  time  was  extended  to  the 
25th,  and  on  the  25th  the  time  was  further  extended  to  the 
26th,  on  which  day  the  award  was  published.  But  the 
arbitrator  did  not  indorse  these  extensions  upon  the  agree- 
ment for  reference.  He  wrote  them  upon  another  paper, 
which  he  says  "  was  at  the  time  amongst  the  papers  in  con- 
nection with  the  arbitration,  and  I  think  was  either  inside 
or  outside  of  the  agreement  of  submission."  This  was  not 
a  sufficient  compliance  with  the  terms  of  the  agreement  to 
render  the  extension  of  time  effective.  Power  was  given 
to  the  arbitrator  to  enlarge  the  time  by  a  mode  particularly 
indicated,  and  that  mode  should  have  been  strictly  followed. 
The  enlargements  made  by  the  arbitrator,  having  no  warrant 
in  the  terms  of  the  authorization,  are  invalid,  and  the 
award  was  consequently  made  out  of  time.  Chitty's 
Archbold,  1611,  1617.     Mason  v.  Wallis,  10  B.  &  C,  107. 

It  was  contended  on  behalf  of  the  defendant  that  this 
informality  had  been  waived  by  the  plaintiff,  because  his 
solicitor,  after  the  award  was  made,  wrote  a  letter  to  the 
arbitrator  complaining  of  uhe  decision  upon  other  grounds. 
But  it  is  not  shown  that  the  plaintiff  or  his  solicitor,  at  that 
time,  knew  that  the  extension  of  time  had  not  been  pro- 
perly made  by  indorsement  on  the  agreement.  And  they 
could  not,  without  such  knowledge,  waive  such  a  provision. 
Besides,  I  do  not  think  that  the  defendant  would  be  entitled 
to  treat  as  a  waiver  what  took  place  between  the  plaintiff 
and  the  arbibitrator  in  this  case.     And  it  must  be  remem- 
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bered  that  the  award  having  been  published  out  of  time 
was  a  nullity,  and  this  letter  was  written  afterwards.  It 
is  unnecessary  to  dispose  of  the  second  ground.  The  award 
must  be  set  aside  and  with  costs. 


The  Halifax  Carette  Co.  v.  Moir. 

Before  McDonald,  C.  J.,  Townshend,  J.,  Gbaham,  E.  J.,  and 
Meagher,  J. 

Joint  Stock  Company— Galls  made  before  organization— Held  made 

without  authority — Resolution   authorizing  call — Must  state 

time  and  place  where  call  ts  payable— Share  list  not 

adopted  by  Act— Held  to  be  a  mere  offer  and  not 

binding  upon  parties  signing — Acceptance  of 

offer — Must  be  in  its  entirety. 

In  April,  1891,  defendant  subscribed  the  name  of  the  firm  of  "  M.  Son  & 
Co., '  of  which  he  was  a  member,  to  a  subscription  list,  the  parties  to 
which  agreed  to  take  the  number  of  shares  cet  opposite  their  names  in 
the  "  Halifax  Omnibus  Co."  The  company  was  incorporated  by  Act 
passed  May  19th,  1891,  as  the  •«  Halifax  Carette  Co.,"  defendant  being 
named  as  a  shareholder.  No  reference  was  made  to  previous  acts  of 
promotion.     The  meeting  to  organize  was  held  September  17th,  1891. 

Held,  that  calls  made  prior  to  the  latter  date  were  clearly  informal,  there 
being  no  one  who  had  power  to  make  calls. 

At  the  meeting  for  organization  a  resolution  was  passed  "that  share- 
holders who  have  not  paid  up  their  stock  be  notified  to  pay  the  same 
within  ten  days  to  the  acting  treasurer."  The  president  of  the  com- 
pany thereupon  sent  out  a  notice  that  "at  a  meeting  of  the  directors 
.  .  .  held  this  day  a  call  was  made  of  the  full  amount  of  the  unpaid 
subscribed  capital  stock  .  .  .  and  that  the  same  is  payable  on  or 
before  Saturday,  the  10th  day  of  October,  at  the  office  of  J.  C.  M.,  Ac." 

Held,  that  the  directors  should,  by  their  resolution,  have  appointed  a 
certain  day  and  a  certain  place  for  payment,  and  that  both  the  resolu- 
tion and  the  notice  sent  out  by  the  president  were  invalid. 

Held,  further,  that  no  action  would  lie  against  subscribers  to  the  share 
list,  it  being  a  mere  offer  or  promise  to  take  shares,  which  had  not  been 
accepted  or  recognized,  or  vested  by  the  act  of  incorporation  in  the 
plaintiff  company. 

Held,  further,  that  if  it  was  competent  for  the  directors  to  adopt  the  offer 
on  the  part  of  "  M.  Son  &  Co.,"  if  it  was  to  be  regarded  as  such,  it 
must  be  adopted  in  its  entirety,  and  that  it  was  not  an  acceptance  of 
the  offer  to  place  the  nam*)  of  one  member  only  of  the  firm  in  the 
charter. 

Held,  further,  that  if  defendant  was  to  be  regarded  as  a  member  of  the 
company  by  virtue  of  the  chaiter  he  must  be  allowed  an  opportunity 
of  saying  how  many  shares  he  would  take. 

This  was  an  appeal  from  the  judgment  of  Ritchie,  J.,  in 
favor  of  the  plaintiff  company  in  an  action  for  calls.     The 
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facts  were  stated  as  follows  by  Graham,  E.  J.,  in  delivering 
judgment : 

The  company's  special  act  of  incorporation  was  passed 
the  19th  of  May,  1891.  Section  1  provides  that:  "  Robert 
Taylor,  James  T.  Hamilton,  William  C.  Moir,  and  such  other 
persons  as  shall  become  shareholders  in  the  company  hereby 
established,  and  their  successors,  shall  be  a  body  corporate 
for  the  purpose  of,  etc."  Section  2  provides  that  "  the 
capital  stock  shall  be  forty  thousand  dollars,  to  be  divided 
into  two  thousand  shares  of  twenty  dollars  each,  etc." 
There  is  no  reference  to  previous  acts  of  promotion.  The 
meeting  to  organize  was  held  the  17th  of  September,  1891. 
Bye-laws  were  passed  at  this  meeting. 

In  order  to  prove  that  defendant  is  a  member  or  share- 
holder of  the  company,  what  is  called  a  subscription  list, 
purporting  to  be  signed  by  the  firm  of  Moir,  Son  &  Co., 
was  put  in  evidence.     It  is  headed  as  follows  : 

"  We,  the  undersigned,  agree   to  take  the  number  of 
shares  opposite  our  names  in  the  Halifax  Omnibus  Com- 
pany, and  to  pay  the  amount  named  when  called  upon  by 
aforesaid  Company." 
[23  signatures]. 

No.  of  shares.         Amount. 

Moir,  Son  &  Co 25  $500 

That  subscription  list  was  started  in  1890,  and  was  pro- 
bably subscribed  by  the  defendant  in  April,  1891.  He 
signed  the  name  of  the  firm,  which  is  proved  to  have  been 
composed  of  himself  and  James  W.  Moir.  In  June,  1891, 
he  told  the  promoter,  Mr.  Wood,  he  did  not  think  it  possible 
that  he  could  take  up  his  stock. 

1894,  February  8th.  W.  F.  Parker  in  support  of 
appeal. 

R.  E.  Harris,  Q.  C,  contra. 

1895,  April  14th.  Graham,  E.  J.,  after  stating  the  facts 
as  above,  delivered  the  judgment  of  the  court : 

The  action  is  for  calls  made  on  April  19th,  1891,  10%; 
May  26th,  1891,10%;  June  29th,  1891,  30%;  and  June 
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29th,  1891,  5  %  ;  and  in  the  alternative  a  call  of  the  whole 
amount,  Sept.  28th,  1891.  All  of  these,  except  the  last, 
were  clearly  informal.  There  was  no  organization.  No 
one  had  power  to  make  calls.  There  were  no  directors. 
The  bye-law  passed  when  the  company  organized,  and  under 
which  the  last  call  was  made,  is  as  follows: 

"  V.  Quorum. — Four  or  more  of  the  directors,  includ- 
ing the  president  or  chairman,  as  the  case  may  be,  shall 
constitute  a  quorum  for  the  transaction  of  business." 

****** 

"  XIV.  Galls  of  Stock. — The  directors  shall,  amongst 
other  things,  have  power  to  make  all  calls  upon  stock,  and 
shall,  from  time  to  time,  make  all  such  calls  as  in  their 
judgment  may  be  necessary  or  beneficial  for  the  said  com- 
pany. They  shall  prescribe  the  amount  of  such  calls,  and 
the  time  and  place  for  payment  thereof,  and  otherwise 
determine  and  regulate  all  other  matters  connected  there- 
with." 

The  resolution  of  28th  September,  1891,  making  the 
call,  is  as  follows : 

"That  shareholders,  who  have  not  paid  up  their  stock, 
be  notified  to  pay  the  same  within  ten  days  to  the  acting 
treasurer.  Legal  notice  of  the  call  to  be  sent  to  each 
shareholder.     Passed." 

The  notice  of  call  thereupon  sent  out  by  the  president 
was  as  follows : 

"rYou.are  hereby  notified  that  at  a  meeting  of  the 
directors  of  the  Halifax  Street  Carette  Company,  limited, 
held  this  day,  a  call  was  made  of  the  full  amount  of  the 
unpaid  subscribed  capital  stock  of  the  said  company,  and 
that  the  same  is  payable  on  or  before  Saturday,  the  tenth 
day  of  October,  at  the  office  of  J.  C.  Mackintosh,  banker 
and  broker,  Hollis  Street,  Halifax. 

A.  L.  Wood,  President. 
Halifax,  29th  Sept.  1891. 

Number  of  Shares 

Amount  due." 

The  resolution  did  not  prescribe  the  time  and  place  for 
the  payment  of  the  call. 
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In  the  case  of  In  re  Cowley  <fc  Co.,  42  Ch.  D.f  210,  the 
article  prescribed  that  the  amount  payable  should  be  pay- 
able at  the  bankers,  or  at  such  other  place  as  the  board 
shall  appoint,  and  in  such  instalments  and  manner,  and  at 
such  time  as  should  be  appointed  from  time  to  time  by  the 
board.     I  copy  from  the  head  note  : 

"  A  resolution  for  a  call  to  be  valid  must  state  not  only 
the  amount  of  the  call,  but  also  the  time  at  which  it  is  to 
be  paid.  Thus,  where  the  directors  of  a  company  passed 
a  resolution  for  a  call,  and  the  resolution  fixed  the  sum  per 
share  to  be  called  up,  but  left  the  date  at  which  it  was  to 
be  paid  in  blank,  and  some  time  afterwards  a  resolution 
was  passed  fixing  the  date  for  payment,  and  notices  of  the 
call  were  sent  to  the  shareholder." 

"  Held,  that  there  was  no  proper  call  made  until  the 
second  resolution  fixing  the  date  of  payment,  and  that  the 
second  resolution  did  not  in  point  of  date  relate  back  to 
the  first." 

Lord  Esher,  p.  228,  said  : 

"In  the  first  place  there  must  be  a  resolution  of  the 
directors.  They  cannot  do  such  a  thing  as  make  a  call 
without  a  resolution.  Then  what  is  to  be  done  in  passing 
a  resolution  to  make  a  call.  Art.  38  says  the  time  and 
place  for  payment  must  be  stated.  Therefore  there  could 
be  no  valid  call  in  this  company  until  the  time  and  place 
for  its  payment  had  been  appointed  by  the  board  ;  that  is 
to  say,  until  it  had  been  resolved  by  the  directors  that  the 
call  should  be  payable  in  certain  instalments,  and  in  a 
certain  manner,  and  at  a  certain  time  appointed  by  the 
board." 

And  Cotton,  L.  J.,  said : 

"  This  article  does  in  fact  express  what  would  be  implied 
without  it,  that  when  a  call  is  made  the  time  of  payment 
should  be  stated." 

And  in  Johnson  v.  Lyttler,  5  Ch.  D.,  694,  Lord  Justice 
James  said : 

"  I  may  add  that  as  at  present  advised,  I  think  that  the 
time  for  the  payment  of  the  call  could  not  properly  be 
fixed  by  a  mere  verbal  direction  to  the  secretary  ;  it  ought 
to  be  fixed  by  a  formal  resolution  of  the  directors." 

In  my  opinion  it  was  necessary  for  the  directors  by 
resolution,  to  have  made  an  appointment  of  a  certain  day 
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and  a  certain  place  for  payment,  and  that  both  the  resolu- 
tion and  the  notice  sent  oat  by  the  president,  which  fixed 
a  day,  were  invalid. 

It  has  been  decided  in  a  number  of  similar  cases,  brought 
by  this  company  against  subscribers  to  the  list  already 
mentioned,  that  no  action  would  lie.  This  was  done  on  the 
following  authorities,  Magog  vs.  Price,  14  S.  C.  C,  664,  and 
Pearces  and  Boultbees  case,  16  Ontario  Appeals,  508.  The 
ground  was,  that  the  act  of  incorporation  had  not  adopted 
that  list  in  any  way,  and  if  it  was  an  offer  or  a  promise  to 
take  shares,  the  legislature  had  not  accepted  or  recognized 
it,  nor  had  it  become  vested  in  the  company.  They  had 
simply  made  nothing  of  it,  contemplating  a  further  share 
list,  and  therefore  the  defendants  were  not  shareholders. 
Now  in  this  case  the  offer,  if  offer  it  was,  was  on  the  part 
of  the  firm  of  Moir,  Son  &  Co. ;  and  it  was  competent  for 
the  promoters,  and  for  the  legislature,  to  adopt  that  offer 
and  list,  and  thus  to  recognize  Moir,  Son  &  Co.  as  holders  of 
25  shares.  But  I  think  they  must  adopt  it  in  its  entirety. 
And  when  this  is  not  done,  but  only  one  member  of  the  firm, 
William  C.  Moir,  is  mentioned  in  the  charter,  then  his  name 
is  not  there,  necessarily  upon  the  basis  of  the  former  offer  or 
old  subscription  list  His  offer  has  not  been  accepted.  If 
he  is  a  member  by  virtue  of  the  charter,  then  there  must  be 
an  opportunity  for  him  to  say  how  many  shares  he  is  to 
take,  but  the  old  offer  is  not  outstanding.  Other  than 
having  his  name  in  the  charter,  there  is  nothing  to  create 
liability.  The  fact  of  its  being  there  may  determine 
nothing  if,  as  in  the  other  cases,  it  is  contemplated  that 
there  is  to  be  a  share  list,  and  an  allotment  of  shares  to 
come  into  existence,  and  that  the  old  one  is  not  the  basis  of 
the  contract. 

I  think  he  is  not  a  shareholder  in  respect  to  these 
alleged  shares.  The  other  member  of  the  firm  the  defen- 
dant, James  W.  Moir,  is  also  not  liable,  for  reasons  more 
fully  stated  in  the  other  decisions. 

The  appeal  must  be  allowed,  and  the  action  dismissed 
with  costs. 

4 — N.  S.  R.  28. 
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CREELMAN   V.   RONNAN. 

Before   Weatherbe,  Ritchie,    and  Townshknd,  J  J.,  Graham,  E.  J., 
and  Meagher,  J. 

Security  Jor  costs  and  stay  of  Proceedings — Svmmons  on  application  for — 

Dots  not  optrate  as  a  stay  until  time  oj  return — Default  judgment 

entered  after  isnue  of  summons  sustained — But  defendant 

allowed  to  move  on  affidavit  of  merits. 

Defendant,  on  the  17th  January,  obtained  a  summons,  returnable  on  the 
24th,  for  the  hearing  of  an  application  for  security  for  costs,  and  for  a 
stay  of  proceedings.  While  this  was  pending  the  time  for  pleading 
expired,  and  a  judgment  was  entered  for  default  of  plea. 

Held,  that  the  summons  did  not  operate  as  a  stay  until  the  time  of  its 
return,  and  that  the  judgment  entered  was  regular. 

Defendant  was  permitted  to  move  on  affidavit  of  merits  for  leave  to 
defend. 

Appeal  from  the  judgment  of  Johnston,  C.  C.  J.,  setting 
aside  a  judgment  entered  for  default  of  plea.  Defendant 
obtained  a  summons  for  an  order  for  security  for  costs,  and 
for  a  stay  of  proceedings,  and,  while  this  was  pending,  the 
time  for  pleading  expired,  and  judgment  was  entered. 

1895,  March  27th.  F.  F.  Mathers  in  support  of  appeal 
The  only  question  is  whether  the  summons  operates  as  a 
stay.  Order  63,  Rule  5.  There  was  no  express  stay. 
None  is  shown  by  the  summons.  The  summons  only 
operates  as  a  stay  after  it  is  returnable.  16  M.  <k  W.t  58: 
1  Chitty,  689  ;  2  Exch.,  340. 

F.  T.  Congdon,  contra. — There  is  no  doubt  the  judge 
could  have  given  a  stay,  and  both  he  and  the  solicitor  were 
under  the  impression  that  he  did.  There  was  an  affidavit 
of  merits.  The  judge  may  exercise  his  discretion.  I 
admit  that  there  is  no  stay  unless  the  summons  operates 
as  one.  Order  27,  Rule  15  ;  Annual  Prac,  1895  ;  Hchson 
v.  Monk,  Weekly  Notes,  1884,  68.  If  the  summons  does 
not  operate  as  a  stay  we  should  have  an  opportunity  of 
showing  merits. 

77.  Melli8h  in  reply.  (Weatherbe,  J. — Could  not  the 
judge  below  have  amended  the  summons,  and  granted   a 
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stay  ?)  The  effect  of  that  would  have  been  to  make  our 
judgment  irregular.  (Meagher,  J. — It  would  have  relieved 
defendant  from  the  necessity  of  making  an  affidavit  of  a 
good  defence  on  the  merits.  Weatherbe,  J. — I  am  going 
on  the  assumption  that  there  was  a  slip.)  There  is  no  ground 
for  any  such  assumption.  It  is  doubtful  whether  the  judge 
bad  sufficient  material  before  him  for  a  stay.  There  was 
nothing  to  show  why  the  application  was  not  made  ten 
days  earlier. 

1895,  April  14th.  Meagher,  J.,  delivered  the  judgment 
of  the  court. — On  the  17th  of  January  last,  the  plaintiff 
obtained  from  the  learned  judge  of  the  county  court  a 
summons  returnable  on  the  24th  of  January,  for  the  hearing 
of  an  application  on  the  part  of  defendant  for  an  order 
that  plaintiff  should  give  defendant  security  for  the 
defendants  costs  in  the  action,  and  that  in  the  meantime  all 
further  proceedings  be  stayed  on  the  part  of  the  plaintiff. 

Five  days  later,  and  two  days  before  the  return  day  of 
this  summons,  the  plaintiff's  solicitor — the  time  for  pleading 
having  expired — entered  judgment. 

The  defendant  soon  after  took  out  a  summons  for  an 
order  to  sec  aside  that  judgment,  on  the  ground  that  it  was 
entered  whilst  a  stay  of  proceedings  was  outstanding.  The 
motion  was  opposed  unsuccessfully.  The  learned  ju^lge 
held  that  the  first  summons  operated  as  a  stay,  and  made 
an  order  setting  the  judgment  aside  with  costs. 

The  present  appeal  is  from  that  order.  Defendant's 
counsel  very  fairly  and  properly  conceded  that  the  learned 
judge  erred  in  holding  that  the  summons  in  terms  contained 
a  stay,  but  he  urged  that  the  summons,  irrespective  of  its 
terms,  worked  a  stay,  and  that,  therefore,  the  judgment  was 
irregular. 

That  contention  cannot  pt  evail.  The  authorities  clearly 
show  that  a  summons  does  not  in  itself  operate  as  a  stay 
of  proceedings  until  the  time  of  its  return. 

The  judgment  was  undoubtedly  regular,  and  the  appeal 
must  be  allowed  with  costs  here  and  below. 
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The  defendant  is,  however,  to  be  at  liberty  to  move  on 
an  affidavit  of  merits  for  leave  to  defend,  and  is  not  to  be 
prejudiced  by  the  lapse  of  time,  nor  by  the  fact  of  this 
decision.  Plaintiff's  counsel  agreed  to  this  stipulation* 
which  is  to  form  part  of  the  order  to  be  granted  upon  this 
appeal. 


Churchill  et  al.  v.  The  Nova  Scotia  Marine  Ins.  Co. 

Before  Weathbrbe,  and  Ritchie,  J  J.,  and  Graham,  E.  J. 

Marine  Insurance — Constructive  Total  Lois — Absence  of  facilities  for 
repair \  and  excessive  cost — Absence  of 'means  of  communication  by  mait 
or  telegraph— Justifiable  sale— Notice  of  abandonment—  Held,  not 
required — Urgent  necessity  Jor  sale  must  be  shown  where  it  appeals, 
from  resultt  that  vessel  might  have  been  repaired. 

Plaintiffs'  vessel  sailed  from  Turk's  Island  for  Lockeport,  N.  $.,  with  a 
carg  >  of  salt.  She  encountered  heavy  weather  soon  after  leaving,  and 
returned  to  port  leaking  badly,  and  was  beached  to  prevent  her  sinking. 
There  were  no  means  of  repairing  the  vessel  at  the  island,  and  the  cost 
of  repairing  her  there  would  have  exceeded  her  value  when  repaired, 
while  the  extent  of  the  damage  was  such  that  it  would  have  been 
hazardous  to  have  attempted  to  remove  her  to  another  island  for  per 
manent  repair. 

Held,  that  the  master  was  justified,  under  these  circumstances,  in  selling 
the  vessel. 

Also,  that  the  vessel  wa9  a  constructive  total  loss. 

At  Turk's  Island  there  was  no  telegraph,  and  mail  communication  waa 
irregular,  and  several  weeks  must  have  elapsed  after  sending  a  letter 
before  an  answer  could  be  received.  In  the  meantime  the  vessel 
would  have  been  exposed  to  danger,  and  considerable  expense  and 
further  loss  would  have  to  be  incurred. 

Held,  that  the  master  was  not  bound  to  delay  the  Bale  to  communicate 
with  his  owners,  in  order  to  give  the  latter  an  opportunity  of  giving 
notice  of  abandonment. 

Held,  also,  that  notice  of  abandonment  is  not  required  where  the  owners, 
when  they  first  learn  that  a  vessel  has  been  so  injured  as  to  be  a  proper 
subject  for  abandonment,  learn  at  the  same  time  that  there  has  been  a 
justifiable  sale  by  the  master. 

Where  the  result  shows  that  a  vessel  might  have  been  repaired,  very 
great  necessity  for  the  sale  must  be  shown  to  pass  property  or  to 
throw  a  loss  upon  the  underwriters. 

Plaintiffs  claimed  payment  of  the  sum  of  $2,800  under 
a  policy  of  Marine  Insurance,  issued  by  the  defendant  upon 
the  schooner  "Knight  Templar,"  for  twelve  months,  the 
vessel  to  be  engaged  in  fishing,  coasting,  and  West  India 
trade.     The  "  Knight  Templar "  sailed  from  the   port  of 
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Grand  Turk,  Turks  Islands,  March  21st,  1893,  bound  to 
Lockeport,  N.  S.  She  put  back  in  a  leaky  condition,  and, 
it  being  found  impossible  to  repair  her  at  that  port,  and 
the  condition  of  the  vessel  not  being  such  as  to  admit  of 
her  being  sent  elsewhere  for  repairs,  notice  of  abandonment 
was  given  to  the  defendant  company,  and  the  vessel  was 
sold  for  the  benefit  of  all  concerned.  Plaintiffs  claimed  as 
for  a  constructive  total  loss.  The  defence  chiefly  relied  on 
was  that  the  vessel,  "  warranted  seaworthy,"  was  in  an 
nnseaworthy  condition  at  the  time  of  her  departure  upon 
the  voyage  on  which  she  was  about  to  enter  when  the 
policy  issued. 

The  cause  was  tried  before  Meagher,  J.,  with  a  jury. 
On  the  findings  of  the  jury,  judgment  was  ordered  for  the 
plaintiffs  for  the  full  amount  claimed  with  interest. 

The  findings  and  material  portions  of  the  evidence  are 
set  out  in  full  in  the  judgment  of  Graham,  E.  J. 
Defendants  appealed. 

C.  W.  MacDonald  and  H.  Jones  in  support  of  appeal. — 
The  loss  was,  at  the-  most,  a  constructive  total  loss.  The 
jury  have  found  that  the  vessel  could  have  been  repaired, 
though  at  a  cost  exceeding  her  value.  To  make  it  a  total 
loss  it  must  have  been  an  actual  physical  impossibility  to 
repair  her. 

There  is  uncontradicted  evidence  of  unseaworthiness. 
The  evidence  also  shows  that  repairs  might  have  been 
effected. 

Notice  of  abandonment  should  have  been  given  as  soon 
as  the  diver  made  his  report,  and  then,  if  it  was  a  case  of 
urgent  necessity,  the  sale  would  have  been  justified.  In 
order  to  justify  the  sale,  there  must  have  been  actual  total 
loss  before  sale,  or  there  must  have  been  urgent  necessity. 
.KaUenbach  v.  MacKenzie,  3  C.  P.  D.,  467. 

Where  a  vessel  is  in  a  foreign  port  where  repairs  cannot 
be  made,  and  she  cannot  be  taken  to  a  port  where  repairs 
can  be  made,  a  sale  is  not  justified  without  notice  of  aban- 
donment, except  in  the  case  where  the  vessel  is  in  imminent 
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danger  of  perishing  physically.  Cobequid  Marine  Ins.  Co. 
v.  Barteaux,  L.  R.,  6,  P.  G,  319.  (Weathbrbe,  J.,  referred 
to  Co88man  v.  West,  13  App.  G,  160).  Ptovidence,  Wash- 
ington Ins.  Co.  v.  Corbett,  9  S.  G  G,  256. 

Gallagher  v.  Taylor,  5  S.  G  G,  385.  It  is  clear  that  this 
sale  could  have  been  delayed  some  time  without  danger  of 
any  loss.  In  Anchor  Marine  Ins.  Co.  v.  Keith,  9  S.  G  G, 
483,  it  was  held  that  there  was  sufficient  notice  of  aban- 
donment.    Barker  v.  Jonson,  L.  R.,  3,  G  P.,  303. 

This  differs  from  a  sale  by  the  court,  which  is  the  act  of 
a  third  party,  not  standing  in  any  fiduciary  relation  to 
either  party.  In  the  case  of  a  sale  by  the  master,  he  is 
acting  as  the  agent  of  both  the  owners  and  the  insurers ; 
furthermore,  the  sale  by  the  master  is  a  voluntary  act. 

Phoenix  Ins.  Co.  v.  McOhee,  18  S.  G  G,  61 ;  28, 
N.  B.,  45,  Martin  v.  Crockett,  14  East,  459 ;  Idle  v.  Royal 
Exchange,  8  Taunt.,  755  ;  Knight  v.  Faith,  15  Q.  B.t  647, 
Robertson  v.  Clark,  1  Bing.,  445 ;  Farnworth  v.  Hyde,  34 
L.  J.,  G  P.,  207 ;  18,  G  B.  N.  S.,  834.  The  jury  here 
must  have  found  the  necessity  for  the  sale  from  mere 
conjecture.  Doyle  v.  Wallas,  1  M.  &  R.,  138;  Morton 
v.  Patillo,  3  N.  S.  D.,  1. 

The  jury  should  have  found  that  there  was  no  evidence 
as  to  expense. 

R,  L.  Borden,  Q.  G,  contra. — As  to  setting  aside  verdict. 
Phillips  v.  Martin,  15  App.  G,  93,  Municipality  of  Brisbane 
v.  Martin  (1895),  App.  G,  249.  A  finding  of  a  special  jury 
should  not  be  set  aside,  unless  upon  strong  grounds  shown. 
Eisenhauer  v.  Nova  Scotia  Marine  (not  reported),  Read  v. 
Bonham9  3  B.  &  B.  Willes,  J.,  in  Janson  v.  Barker,  does 
not  mean  actual  physical  total  loss.  This  is  what  was 
understood  in  Keith  v.  Anchor  Marine  Ins.  Go.  It  is 
impossible  to  distinguish  Keith  v.  Anchor  Marine  Ins.  Co. 

As  to  necessity  of  sale,  Somes  v.  Sugrue,  4  G  &  P.,  276. 
In  Cobequid  Marine  Ins.  Co.  v.  Barfeaux,  there  was  no 
evidence  whatever  of  constructive  total  loss.  The  master 
had  two  alternatives — to  keep  men  pumping  the  vessel  or 
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to  sell  her.  Had  he  let  her  sink  where  she  was  he  would 
have  been  within  Stringer  v.  Eng.  and  Scot.  Mar.  Ins.  Co., 
L  R,  4  Q.  B.,  676,  and  Kaltenbach  v.  McKenzie,  Hail  v. 
Duke,  43  L.  T.,  415  ;  Pierce  v.  Ocean  Marine  Ins.  Co.,  18 
Pick.,  90 ;  Levy  is  Co.  v.  Merchants  Marine  Ins.  Co.,  52  L. 
T.  N.  S.,  263  ;  Lapraik  v.  Burroughs,  13  Moo.  P.  C,  144  ; 
Black  v.  Phoenix  Ins.  Co.,  not  reported  ;  Cambridge  v. 
Anderton,  2  B.  &  C,  691. 

The  owner  was  not  justified  in  giving  notice  of  abandon- 
ment until  after  the  diver's  report  was  made,  and  the  diver's 
report  came  to  him  with  notice  of  the  sale. 

The  sale  was  justifiable;  this  distinguishes  the  case 
from  Kaltenbach  v.  McKenzie.  This  was  a  question  for  the 
Jury,  and  there  is  evidence  to  support  their  finding.  Post 
v.Jones,  19  How.,  150;  New  England  Ins.  Co.  v.  Brig 
u  Sarah  Ann"  13  Peters,  387  ;    Robinson  v.   Carruthers, 

2  Stock.,  571  ;  Green  v.  Royal  Ins.  Co.%  6  Taunt,  68 ;  Idle 
v.  Royal  Ins.  Co.,  8  Taunt.,  755  ;  Robinson  v.  Clark,  1 
Bing.,  445  ;  Fanny  v.  Elvira,  Edies  Adra.,  117;  Farnworth 
v.  Hyde,  18  C.  B.  N.  S.,  834;  L.  R.,  2  C.  P.i  204;  Kay 
on  Shipmasters  and  Seamen,  pp.  499  and  501,  Loivnds,  p. 
162 ;  2  Arnould,  1087  to  1089.  The  letter  of  Churchill, 
and  the  documents  accompanying  it,  constituted  a  sufficient 
notice  of  abandonment.  King  v.  Walker,  3  H.  &f  C, 
308;  Read  v.  Bonham,  3  B  &  B.,  147;  Patapsco  Ins. 
Co.  v.  Southgate,  5  Peters,  604.  The  word  "  abandonment " 
need  not  be  used.  McOhee  v.  Phoenix  Ins.  Co.,  18  S.  C.  C. 
[Graham,  E.  J.,  referred  to  Gurrie  v.  Bombay  Ins.  Co. 

3  P.  0.,  72.]  Arnould,  p.  958.  There  is  evidence  to  sustain 
a  verdict  for  a  partial  loss,  amounting  to  the  face  value  of 
the  policy. 

H.  Jones,  in  reply. — King  v.  Walker,  is  distinguishable. 
That  case  was  decided  at  a  time  when  it  was  held  that, 
even  in  the  case  of  a  justifiable  sale,  there  must  be  notice 
of  abandonment.  In  Reed  v.  Bonham,  the  notice  was  held 
sufficient,  but  there  the  letter  to  the  insurers  contained  the 
words,  "  it  is  therefore  our  intention  to  abandon."     It  is 
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highly  improbable  that  the  notice  given  the  insurers  was 
intended  as  a  notice  of  abandonment.  Before  this  can  be 
held  a  notice  of  abandonment,  it  must  be  shown  that  the 
sale  was  justifiable.  The  burden  is  on  the  plaintiffs  to 
prove  this. 

1895,  April  15th.  Weatherbe,  J. — The  insured  vessel 
of  90  tons,  loaded  with  salt,  on  a  voyage  from  Turk  s  Island 
to  Lockeport,  N.  S.,  sprung  a  leak  shortly  after  leaving 
port,  and  straining  in  the  very  heavy  weather  in  which  the 
mate  was  lost  overboard,  put  about  and  reached  the  port  of 
departure  in  a  sinking  condition,  and  was  there  beached 
Most  of  the  cargo  was  washed  out. 

The  master  caused  several  surveys  to  be  made,  and  at 
first  there  was  some  hope  of  saving  the  vessel. 

The  master  communicated  with  the  owners  at  Lockeport 
by  the  irregular  method  of  communication  of  the  place,  and 
shortlyafter  took  ill  from  exposure,  and  became  unconscious, 
and  was  prostrated  for  several  weeks. 

On  recovering  he  obtained  the  best  advice  attainable 
and  sent  to  another  island,  forty  miles  distant,  and  obtained 
a  competent  diver,  who  pronounced  the  vessel  unfit  to  leave 
the  island. 

There  were  no  means  of  repairing  her  on  the  spot,  and 
it  would  have  been  hazardous  to  remove  her,  even  if 
temporary  repairs  could  have  been  made. 

The  master  had  received  authority  from  the  owners  to 
do  the  best  he  could,  and,  on  finding  out  the  true  condition 
of  affairs,  he  sold  the  vessel,  and  she  was  broken  up  for  old 
timber. 

No  doubt  the  vessel  became  badly  strained,  and  would 
not  likely  have  retained  oakum  if  she  could  have  been 
thrown  down  or  put  in  a  position  to  repair  her.  She  had 
became  badly  worm  eaten  during  the  masters  illness. 

A  large  mass  of  evidence  was  taken  at  Turk's  Island 
and  on  the  trial  in  Halifax,  and,  in  addition  to  the  evidence 
abroad,  the  opinions  of  mariners  here,  who  had  not  seen  the 
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wrecked  vessel,  were  relied  on  to  combat  the  position  of 
impossibility  of  throwing  the  vessel  out  and  removing  her 
to  a  place  where  facilities  were  available  to  repair. 

There  were  questions  for  the  jury  who  found  in  favor 
of  the  plaintiff.  The  jury  found  the  impossibility  of  repair 
at  Turk's  Island  to  remove  the  disabled  vessel,  and  the 
impossibility  of  removal  without  repair,  and  that  she  could 
not  have  been  repaired  at  Turk's  Island  at  a  cost  less  than 
her  value  when  repaired,  that  the  sale  was  justified  by 
necessity,  and  that  everything  was  done  in  the  exercise  of 
an  honest  discretion  and  fairly  for  the  benefit  of  all 
concerned. 

I  will  assume  that  if  the  vessel  could  have  been  tempor- 
arily repaired  at  Turk's  Island  for  removal,  so  as  to  repair 
at  some  place  where  there  were  facilities,  she  could  have 
been  repaired  at  a  cost  not  exceeding  her  value  when 
restored. 

There  is,  I  suppose,  no  reason  why,  upon  these  findings, 
plaintiffs  should  not  have  judgment  on  the  ground  of  a 
justifiable  sale,  but  there  is  a  motion  to  set  them  aside. 

It  is  not  pretended  that  the  master  did  not  act  in  good 
faith.  He  took  the  best  advice  to  be  obtained  and  he  had 
arrived  at  the  opinion  it  was  better  not  to  incur  any  further 
expense,  or  the  risk  of  removing  the  vessel  from  the  place 
where  she  was  last  examined,  but  that  the  best  thing  to 
be  done  was  to  sell  the  vessel  where  she  lay.  The  finding 
that  the  master  acted  in  the  exercise  of  an  honest  discre- 
tion should  therefore  not  be  disturbed. 

It  seems  to  be  clear,  also,  that  there  were  no  means  of 
repairing  the  vessel  at  Turk's  Island,  and  I  am  of  opinion 
that  the  jury,  on  the  evidence,  were  justified  in  finding  that 
she  could  not  be  there  repaired  so  as  to  remove  her  without 
danger.  A  new  trial  on  that  issue  would  meet  with  the 
same  result. 

So  far  as  these  findings  are  pertinent  we  are  not  called 
upon  to  exercise  independent  judgment ;  nor  have  we  any 
right  to  do  so,  though  we  might  come  to  a  different 
conclusion. 
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And  these  findings  may  aid  us  materially  in  determining 
any  remaining  questions  in  the  case. 

The  main  contention  at  the  argument  was  that,  instead 
of  selling  the  vessel  at  the  place  where  she  was  last 
examined,  assuming  she  was  incapable  of  repair,  the  master 
should  have  removed  her  to  a  place  called  the  Hawk's 
Nest,  where  she  lay  during  the  roaster's  illness,  and  should 
have  allowed  her  to  remain  there ;  that  he  should  have 
communicated  with  the  owner  who  should  have  given 
notice  of  abandonment. 

It  cannot  escape  attention  that  this  would  have  involved 
expense  every  day  for  many  weeks  before  instructions 
could  have  arrived  at  Turk's  Island.  She  would  have 
required  constant  pumping.  Besides  there  was  danger  of  a 
repetition  of  the  heavy  weather  which  she  had  formerly 
encountered. 

The  question  therefore  arises  with  what  object  should 
this  delay,  expense,  and  danger  have  been  incurred  ? 

If  we  are  to  decide  that  the  master  should  have  refrained 
from  selling  in  order  that  further  time,  with  the  consequent 
expense,  should  have  elapsed,  to  further  investigate  the 
condition  of  the  vessel,  this  involves  a  disturbance  of  those 
findings  of  the  jury  which  it  has  been  said  should  stand. 

What  then  would  be  the  object  of  the  delay  contended 
for? 

We  cannot  introduce  a  new  element  into  the  law  of 
marine  insurance. 

The  master  has,  it  seems,  decided  that  it  was  not  in  the 
interest  of  the  underwriters  that  further  expense  should  he 
incurred.  If  this  was  not  correct  to  what  end  should  such 
expense  have  been  incurred  ?  It  must  be  understood  that  the 
proceeds  of  the  sale  did  not  pay  the  expenses  of  the  disabled 
vessel.  Unless  a  larger  sum  could  have  resulted  from  delay, 
delay  would  have  resulted  in  loss. 

If  it  be  said  that  delay  should  have  been  adopted  as  the 
proper  policy  of  the  master,  for  the  purpose  of  giving  notice, 
this  could  only  have  been  notice  of  abandonment,  but  I 
think  there  is  an  obvious  fallacy  here,  because  there  is  no 
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rule  that  contemplates  a  delay  for  the  purpose  of  giving  a 
notice  that  must  in  the  circumstances  have  resulted  in 
further  loss.  The  "  necessity  "  or  "  stringent  necessity  "  as 
it  is  sometimes  termed,  to  justify  a  sale  by  the  master  is, 
if  any  one  can  explain  it,  a  necessity  to  save  something  out 
of  the  wreck. 

It  is  said  that  where  there  is  an  opportunity  of  com- 
munication, immediate  notice  must  be  given,  and  so  modern 
judges  and  writers  have  mentioned  that  cases  of  justifiable 
sale  decrease  as  the  use  of  the  telegraph  becomes  general. 
In  Turks  Island  mail  communication  is  irregular  and  there 
is  no  telegraph. 

I  suppose  if,  in  the  ordinary  course,  several  months  would 
elapse  before  an  answer  could  he  received  to  a  communica- 
tion, it  could  not  be  said  that  the  master  should  have 
delayed.  Here  several  weeks  would  be  required  and  it 
would  be  difficult  to  draw  the  line  where  the  province  of  the 
jury  to  decide  should  cease. 

It  will,  perhaps,  not  be  denied  that  since  the  master  was 
dealing  with  a  case  where  all  that  could  ever  be  saved 
was  old  material,  a  decision  on  his  part  which  would  involve 
expense  out  of  proportion  to  the  amount  involved  should 
be  avoided. 

If  the  jury  were  right  in  their  view  as  to  the  impossibility 
of  removal  of  the  disabled  vessel,  the  result  of  the  sale 
shews  that  the  master,  by  his  decision  to  sell,  has  saved 
money  which  otherwise  would  be  lost. 

Expressions  used  by  judges  in  relation  to  individual 
cases  are  applicable  only  to  similar  cases,  and  we  might 
be  led  astray  if  we  failed  to  distinguish.  Much  nust 
depend  on  the  circumstances  of  each  case. 

Evidently  I  think  inaccessibility,  and  the  absence  of 
all  hope  of  restoration  of  the  wrecked  vessel,  justified  the 
master  in  selling  when  he  did. 

Graham,  E.  J. — This  is  an  action  upon  a  marine  policy 
of  insurance  effected  25th  May,  ]892,  upon  the  "Knight 
Templar,"  a  schooner  of  90  tons  burden  and  13  years  old  at 
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the  time  of  the  disaster  in  March,  1893.  She  was  insured 
for  $2800.00,  and  valued  at  $3200.00.  The  plaintiffs  pur- 
chased her  in  1890  or  1891  for  $3640  00,  and  they  repaired 
her  twice,  once  at  a  cost  of  $600.  There  was  no  insurance 
on  the  cargo  or  freight. 

The  defences  relied  upon  at  the  time  of  the  trial  were, 
first,  unseaworthiness  constituting  a  breach  of  the  express 
warranty.  Second,  that  there  was  no  rftJtice  of  abandon- 
ment, and  that  plaintiffs  had  not  made  out  a  total  loss,  either 
actual  or  by  reason  of  a  justifiable  sale  by  the  master. 
The  findings  of  the  jury  at  the  trial  are  as  follows : 

(1.)  Was  the  schooner  seaworthy  when  she  sailed  from 
Lockeport  on  that  voyage  ?     Yes. 

(2.)  Was  the  schooner  seaworthy  when  she  left  Turks' 
Island  on  the  return  voyage  ?     Yes. 

(3.)  Could  she  have  been  temporarily  repaired  at  Turks' 
Island  so  as  to  enable  her  to  reach  a  port  suitable  for 
making  the  repairs  she  needed  to  render  her  seaworthy  ? 
No. 

(4.)  What  would  have  been  the  cost  of  such  temporary 
repairs  ? 

(5.)  Could  she,  in  the  condition  she  was  at  Turks' 
Island,  have  been  taken  to  a  port  or  place  where  repairs 
could  have  been  effected,  and,  if  so,  state  whether  the  repairs 
capable  of  being  made  at  such  port  would  be  temporary  or 
or  parmanent  ?     No. 

(6.)  What  would  have  been  the  cost  of  complete 
repairs  at  such  port  ? 

(7.)  Could  she  have  been  repaired  at  a  cost  less  than 
her  value  when  repaired,  having  regard  to  her  situation 
and  surrounding  circumstances  ?     No. 

(8.)  What  caused  the  leak  which  obliged  her  to  return 
to  Turks'  Island  ?     Heavy  sea. 

(9.)  Was  it  caused  by  any  unsoundness  in  the  vessel ; 
if  so,  specify  what  such  unsoundness  was  ?     No. 

(10.)  Was  the  sale  by  the  master  justified  by  necessity 
and  was  it  made  with  a  due  regard  to  the  interests  of  all 
parties  ?     Yes. 

(11.)     Was  the  necessity  for  such  sale  urgent  ?     Yes. 

(12)  Would  a  prudent  uninsured  owner  have  sold 
under  the  circumstances  in  proof  ?     Yes. 

(13.)  Could  anything  have  been  done  to  extricate  her 
from  the  situation  in  which  she  was,  and  to  make  her  a 
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sea-going  ship  ?      Yes,  if  cost  wa9  not  considered,  which 
cost  would,  in  our  opinion,  exceed  her  value. 

(14.)  Was  the  action  of  the  captain,  in  selling  the  ship, 
done  in  the  exercise  of  an  honest  discretion,  and  did  he  act 
fairly  for  the  benefit  of  all  concerned  ?     Yes. 

The  summing  up  is  not  complained  of,  and  the  applica- 
tion for  a  new  trial  was  confined  almost  wholly  to  an  attack 
upon  the  findings  bearing  on  the  question  of  a  total  loss  as 
being  against  the  weight  of  evidence. 

The  plaintiffs  contend  that  there  was  :  (1)  an  actual 
total  loss ;  or  (2)  a  justifiable  sale  by  the  master  ;  and  (3)  a 
sufficient  notice  of  abandonment  coupled  at  least  with  a 
constructive  total  loss. 

It  appears  that  on  the  21st  March,  1893,  the  "  Knight 
Templar "  sailed  from  Grand  Turk  in  the  West  Indies 
bound  for  Lockeport,  N.  S.,  with  a  cargo  of  salt  and  a  few 
bags  of  sugar.  In  the  afternoon  she  encountered  bad 
weather,  and  undoubtedly  heavy  head  seas,  with  heavy 
squalls,  and  shipped  a  great  deal  of  water.  During  the 
night  the  mate  and  one  of  the  crew,  while  attempting  to 
secure  the  flying  jib,  were  washed  off  the  jib  boom,  but  the 
man  saved  himself  by  catching  a  rope.  It  was  found  that 
the  vessel  was  leaking  badly.  At  11  o'clock  she  was  mak- 
ing from  1400  to  1500  strokes  per  hour.  In  fact  there  was 
constant  pumping  without  the  pumps  sucking.  At  5 
o'clock  in  the  morning  of  the  22nd  March  she  was  obliged 
to  put  back  to  Grand  Turk,  about  110  miles  distant.  She 
reached  Grand  Turk  between  five  and  six  o'clock*  that 
afternoon.  The  master  at  once  employed  laborers  from  the 
shore  to  assist  in  pumping  and  bailing  out  the  water,  but 
as  the  leak  was  gaining,  by  the  advice  of  the  pilot  and 
Receiver  of  Wrecks,  he  slipped  the  chain,  and  beached  the 
vessel  to  prevent  her  from  sinking  in  deep  water. 

This  is  an  important  fact  and  I  cite  the  evidence  of  the 
pilot  in  corroboration  of  that  of  the  master : 

"  After  we  anchored  I  sounded  the  pump,  and  she  had 
a  little  over  two  feet  of  water.  I  got  a  gang  of  men,  about 
seven  or  eight,  for  the  pumps.      They   were  put  on   the 
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pumps — brake  pumps.  Two  were  on  the  starboard  brake, 
and  two  on  the  port  brake.  The  pumps  worked  well. 
The  men  worked  spell  and  spell,  knocking  off  as  soon  as 
they  were  tired.  While  the  second  gang  was  on  the  water 
came  through  the  cabin  floor.  That  would  show  a  depth 
of  about  three  feet  of  water  in  the  well.  The  water  came 
that  fast  that  it  forced  up  the  trap  of  the  cabin  floor, — 
pumps  going  all  the  time.  I  went  forward  then,  and  found 
water  up  to  the  stove  in  the  forecastle.  After  I  came 
from  the  forecastle  I  looked  over  the  side  and  saw  she  was 
almost  down  to  the  deck,  water  coming  into  the  scuppers 

Mr.  Jones  was  on  board.  He  is  the  representative  of  the 
agents.  I  told  Mr.  Jones  and  the  captain  that  I  considered 
it  necessary  to  beach  her,  and  I  did  beach  her  to  save  her 
from  sinking.  J  do  not  think  she  would  have  lasted  half 
an  hour  longer  if  I  had  not  beached  her. 

I  am  a  shipwright  as  well  as  a  pilot.  I  have  been 
working  as  shipwright  for  about  twenty  years  at  Qrand 
Turk,  and  I  am  familiar  with  the  facilities  for  ship  work 
at  Grand  Turk." 

The  master  says  in  answer  to  questions : 

"  Q.  What  was  the  condition  of  the  vessel  then  in 
regard  to  water  ?  A.  In  the  well  there  were  two  feet  four 
inches  of  water. 

Q.  Would  there  be  more  water  in  the  hold  than  in  the 
well  ?     I  would  think  so.     In  fact  it  proved  to  be  so. 

Q.  This  was  the  first  time  that  you  sounded  the  well 
of  the  pump  ?     A.     Yes. 

Q.  Why  did  you  not  do  so  before  ?  A.  We  could 
not  stop.     We  could  not  afford  to  lose  the  time. 

Q.  How  was  she  at  that  time  ;  low  in  the  water  ?  A. 
Yes,  tfery  low  in  the  water.  That  was  the  first  remark 
made  to  me  when  Mr.  Murphy's  men  came  on  board. 
They  said,  "  you  arc  going  down  where  she  is."  The  rail 
was  not  near  the  water.  Amidships,  from  the  level  of  the 
deck  to  the  edge  of  the  water,  could  not  have  been  more 
than  six  or  eight  inches.     This  was  on  an  even  keel. 

Q.  When  you  got  to  an  anchor  what  did  you  do  ?  A. 
We  employed  laborers  from  the  shore  to  assist  in  pumping. 
We  did  this  as  soon  as  we  got  there.  We  were  not  there 
more  than  five  or  ten  minutes  when  the  first  gang  came  on 
board. 

Q.  How  many  men  could  work  at  the  pumps  ?  A. 
Four,  six  or  eight. 
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Q.  Did  you  have  four  men  on,  and,  when  they  got  tired, 
four  more  to  replace  them  ?  A.  Yes,  that  is  the  way  we 
did  it. 

Q.  How  did  they  succeed  in  keeping  the  water  down  ? 
A.  After  we  were  anchored  half  an  hour  the  water  burst 
the  trap  hatch  up  in  the  cabin  floor. 

Q.  How  was  the  water  in  relation  to  the  deck  ?  A. 
The  deck  was  nearly  awash. 

Q.  What  did  you  do  then  ?  A.  We  slipped  the  chain, 
and  ran  her  ashore  by  instructions  of  the  pilot  and  the 
Receiver  of  Wrecks.  We  beached  her  so  that  she  would 
not  sink  in  deep  water.  It  was  necessary  to  do  so  to  save 
her  from  sinking.  There  was  nothing  else  we  could  do 
except  to  put  her  on  the  beach. 

(The  Court — What  was  your  own  judgment  about  it  ? 
A.  It  was  the  only  thing  I  could  do  to  keep  her  from 
going  down  in  deep  water.) 

Q.  Could  you  have  remained  afloat  for  any  time  ?  A. 
No. 

Q.  What  was  done  after  you  beached  her  ?  A.  Mr. 
Murphy  sent  a  lighter  to  take  the  crew  and  their  effects 
ashore. 

(The  Court. — Was  the  water  smooth  where  you  were  at 
anchor  ?  A.  There  was  a  sea  and  when  the  vessel  rolled 
she  would  knock  on  the  bottom.) 

Q.  That  was  after  she  was  beached.  I  am  speaking  of 
the  time  when  she  was  at  anchor  ?  A.  It  was  quite  smooth 
there. 

Q.  What  did  you  do  at  night?  A.  I  remained  on 
board  with  the  pilot.     I  think  one  of  the  men  came  back. 

Q.  What  was  the  condition  of  the  vessel  in  regard  to 
the  water  in  her  ?     A.     She  was  full  right  up. 

Q.  After  this  what  did  you  do  with  the  cargo  ?  A. 
The  cargo  melted  away.     We  had  a  survey  held. 

Q.  What  did  you  do  after  that  ?  A.  We  took  about 
100  bushels  out  and  the  rest  melted  away  out  of  her." 

The  rate  of  leaking  varied  somewhat  owing  to  the 
cargo  having  been  removed  and,  as  the  master  explains,  to 
the  partial  tilling  up  of  the  seams.  The  removal  of  a  heavy 
cargo  from  a  vessel  that  was  strained,  and  lying  in  smooth 
water  would  no  doubt  make  a  difference. 

On  the  25th  March  the  surveyors  reported  the  rate  of 
leakage  to  be  three  inches  an  hour.  On  the  27th  March 
€  inches  an  hour,  and  on  the  30th  March  2  inches  an  hour. 
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On  the  25th  March  a  man,  at  the  instance  of  the  surveyors, 
went  under  the  bottom,  while  she  lay  on  the  beach,  and  he 
brought  up  a  strip  of  oakum,  which  had  come  out  of  the 
garboard  streak,  about  eight  feet  in  length.  After  lying 
there  a  few  days  she  was  removed  to  a  place  called  the 
Hawk's  Nest,  four  miles  distant,  and  the  master  communi- 
cated with  the  owners.  There  is  no  cable  communication 
with  Grand  Turk.  The  plaintiffs,  who  are  the  owners, 
first  learned  at  Lockeport  of  the  "  Knight  Templar  "  being 
in  distress  ten  days  or  a  fortnight  afterwards,  through  the 
newspapers.  Two  days  after  this  information  they  had 
letters  from  the  master  and  from  J.  D.  Murphy,  the  master's 
agent  at  Grand  Turk. 

The  information  did  not  justify  the  owners  in  giving 
notice  of  abandonment  to  the  underwriters,  although  it  was 
communicated  to  their  agent.  But  they  wrote  to  the 
master  telling  him  to  do  what  was  best  in  the  interests  of  all 
concerned.  Unfortunately  the  master  fell  ill  and  was  laid 
up  with  typhoid  fever  for  5  or  6  weeks,  and  his  mate  had 
baen  lost  overboard.  When  he  recovered  from  his  illness 
sufficiently,  although  not  able  to  be  about,  he  procured  a 
diver  from  another  island  forty  miles  away,  and  this  diver 
made  a  report.  Upon  this  report  the  master  decided  to  sell 
the  vessel. 

The  divers  report  of  the  29th  May  and  the  surveyor's 
report  founded  thereon  of  the  30th  are  important.  The 
facts  stated  in  them  are  proved  by  the  evidence,  and  for 
the  sake  of  brevity  I  use  these  documents  : 

"  J.  D.  Murphy,  Esq., 

Agent  British  schooner  Knight  Templar. 

Sir. — Having  at  your  request  examined  the  bottom  of 
the  above  mentioned  schooner  "Knight  Templar"  I  have 
to  report  as  follows : 

"  On  both  sides,  from  about  the  main  mast,  going  all 
the  way  aft,  the  oakum  of  the  garboard  seam,  and  *of  the 
next  seam  above  it  is  entirely  gone  or  hanging  out  in  strips. 
In  the  next  seam  above  the  two  aforesaid  the  oakum  is 
bulged  out  in  several  places.  In  a  great  many  of  the  butts 
the  plugs  are  gone  from  the  spike  heads,  and  in  several 
places  the  ends  of  the  trenails  are  below  the  surface  of  the 
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plank  a  quarter  of  an  inch  or  more.  On  the  port  side  the 
strap  connecting  the  keel  and  the  stern  post  is  gone.  The 
general  appearance  of  her  bottom  indicates  severe  working 
and  straining,  and  I  would  not  undertake  to  make  her 
seaworthy." 

Third  survey. 

"  Pursuant  to  the  accompanying  warrant  of  survey,  to 
us  directed  by  W.  Stanley  Jones,  Esquire,  a  notary  public 
for  these  islands,  we,  the  undersigned,  repaired  on  board 
the  British  schooner  "  Knight  Templar,"  of  the  burden  of 
90  tons  or  thereabouts,  John  F.  Cook, master,  of  Shelbume, 
N.  S.,  now  lying  in  the  Riding  Place  anchorage,  and  after 
a  careful  examination  of  the  hull,  spars,  masts,  sails,  rigging, 
ground  tackle,  etc.,  etc.,  do  report  as  follows  : 

The  hull,  so  far  as  we  could  see  above  water,  and  the 
spars,  masts,  sails,  rigging,  etc.,  in  fair  order.  We  sounded 
the  pump,  waited  thirty  minutes,  then  sounded  again,  when 
we  found  that  she  leaked  about  two  inches  an  hour. 

From  the  sub-marine  diver's  report  herewith  the  vessel's 
bottom  is  not  in  a  state  for  us  to  recommend  her  as  sea- 
worthy. But,  we  are  of  opinion  that  if  she  could  be  hove 
out  the  greater  portion  of  the  damage  reported  by  said 
diver  could  be  repaired,  and  she  could  proceed  with  proper 
ballast  on  her  homeward  voyage." 

The  diver's  report  and  the  evidence  amplifying  it  are 
important  in  respect  to  two  matters.  (1.)  They  show 
straining  of  the  vessel,  judged  by  the  appearance  of  the 
bottom  which  he  saw.  There  were  open  seams  and  planks 
separated  from  the  timbers,  as  appeared  by  the  heads  of  the 
trenails  and  spikes,  some  of  the  plugs  over  the  spikes 
having  dropped  out. 

(2.)  They  prove  the  impracticability  of  temporary  repairs 
by  the  diver  under  water,  a  measure  which  the  master  had 
contemplated  as  possible,  and  employed  him  to  carry  out 
if  feasible,  and,  I  may  add,  a  measure  put  forward  now  with 
great  persistence  by  experts ;  with  opposing  experts  con- 
firming the  diver's  view. 

The  surveyors,  in  their  report,  did  not  recommend  this 
course,  viz.,  repairs  by  the  diver  under  water.     His  report 
no  doubt  ended  that  idea,  and  they  only  suggest  repairs 
5 — N.  s.  R.  28. 
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"if  the  vessel  could  l>e  hove  out,"  but  they  did  not  suggest 
how  it  was  possible  to  heave  her  out.  Now  there  is  a  good 
deal  of  evidence  to  show  (1)  that  it  was  impracticable — I 
think  a  stronger  word  might  be  used — to  heave  the  vessel 
out  and  keep  her  in  that  position  a  sufficient  length  of  time 
for  repairs  at  Turk's  Island,  which,  I  think,  was  the  only- 
suggestion  in  the  survey.  (2.)  That  it  was  impracticable 
to  proceed  to  and  to  heave  her  out  at  any  of  the  ports 
suggested  by  witnesses  when  the  evidence  was  taken  later, 
namely,  Sapodilla  Bay,  sixty-five  miles  distant,  or  East 
Harbor,  twenty-two  miles  distant. 

John  S.  Parker,  one  of  the  surveyors  and  a  shipwright, 
says  : 

"  She  was  not  fit  to  go  to  sea.  I  considered  by  the 
diver's  report  that  had  she  gone  to  sea  she  would  not  go 
very  far  before  she  would  have  sunk.  The  "  Knight 
Templar "  could  not  have  been  hove  out  and  repaired  at 
Grand  Turk. 

Q.  Do  you  know  of  any  way  at  Turk's  Island  in  which 
the  damages,  as  reported  by  the  diver  in  the  document 
"A"  could  have  been  repaired,  or  partially  repaired,  so  as 
to  make  the  vessel  fit  to  go  to  sea?  A.  No.  I  would 
have  been  very  glad  to  have  done  the  work  here  if  it  could 
have  been  done.  I  remember  Mr.  Fred  Jones  breaking  up 
the  "  Knight  Templar  "  after  she  was  sold." 

This  evidence  appears  in  the  examination  of  the  pilot 
William  T.  Lightbourne  : 

"  Q.  Supposing  the  vessel  which  you  have  brought  in 
had  been  subsequently  examined  by  a  diver  and  the  condi- 
tion of  her  bottom  found  to  be  such  as  is  detailed  in  the 
report  which  I  am  about  to  read  to  you,  would  the  vessel 
be  fit  to  go  to  sea  at  all  ? 

A.     She  would  not  be  fit  to  go  to  sea  in  that  state. 

Q.  Are  there  any  facilities  at  Grand  Turk  for  repairing 
such  damage  as  detailed  in  the  report  read  ? 

A.  None  whatever.  No  facilities  for  even  partial 
repairs,  not  for  a  vessel's  bottom,  of  the  size  of  the  "  Knight 
Templar  "  or  larger. 

Q.  Are  there  any  facilities  at  Grand  Turk  for  a  vessel 
being  hove  out  and  her  bottom  repaired  ? 
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A.  There  are  none,  and  I  have  never  known  of  its  being 
done.  There  is  no  place  sufficiently  near  to  which  the 
vessel  could  have  proceeded  at  which  the  repairs  could  be 
done." 

Jeremiah  Dennis  Murphy  says  : 

"  I  am  a  resident  at  Turks'  Islands ;  merchant  there ; 
doing  business  for  last  twenty  years.  I  am  agent  of  the 
Pickford  &  Black  Steamship  Line,  and  of  the  New  York 
Clyde  Steamship  Line.  I  am  the  representative  in  Turk's 
Islands  of  the  New  York  Board  of  Underwriters ;  have  been 
for  the  last  fifteen  years.  I  have  been  engaged  principally 
in  the  West  Indies  since  1853  to  1873  as  a  submarine 
diver.  I  am  quite  familiar  with  the  facilities  at  Grand 
Turk  and  East  Harbour  for  the  repair  of  ships.  I*have 
been  a  shipmaster  from  1858  to  1865.  There  are  no  facili- 
ties at  Grand  Turk  or  East  Harbour  for  the  repair  of  the 
bottom  of  vessels  of  one  hundred  tons  and  upwards.  If 
there  had  been  I  would  have  recommended  the  "  Knight 
Templar  "  to  be  repaired.  It  is  impracticable  to  heave  out 
the  keel  of  a  vessel  of  that  size." 

Charles  J.  Taylor,  called  by  the  defendant,  said  in  cross 
examination : — 

"  A  vessel,  which  was  leaking  as  badly  as  the  "  Knight 
Templar "  was  when  she  came  in,  and  was  afterwards 
leaking  two  inches  an  hour,  would  have  leaked  as  badly  as 
ever  when  she  got  out  to  sea  with  canvas  on  without  her 
cargo.  The  salt  or  sand  got  into  the  leak — such  a  vessel 
would  not  have  been  fit  to  go  to  East  Harbour  without 
repairs." 

The  evidence  of  the  diver  Cleopheas  H.  Durham,  to 
which  I  attach  much  importance,  and  that  of  the  master, 
upon  this  point  is  too  long  to  be  transcribed  in  this  opinion. 
But  the  jury  has  no  doubt  believed  their  testimony  (indeed 
I  see  no  reason  for  doubting  the  good  faith  of  the  plaintiffs 
in  regard  to  this  loss)  and  these  two  witnesses  are  really  in 
the  best  position  to  speak  of  the  matters  testified  to  by 
them.  The  diver,  as  to  whether  she  was  strained  or  not, 
because  he  alone  examined  her  bottom.  The  master,  as  to 
whether  she  could  saif  to  another  port  or  not,  because  he 
was  the  man  that  would  have  to  go  in  her. 

And  in  regard  to  these  matters  with  which  I  have  been 
dealing,  I  wish  to  say  that  not  only  is  there  no  ground  for 
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saying  that  reasonable  men  might  not  find  as  this  jury  did, 
but  in  my  humble  opinion  there  is,  irrespective  of  the 
expert  testimony,  which  is  pretty  evenly  balanced,  a  pre- 
ponderance of  evidence  in  favor  of  the  plaintiff. 

So  far  I  have  dealt  with  the  third  and  fifth  findings. 
Having  answered  these  in  this  way,  namely,  (1)  That  the 
vessel  could  not  be  even  temporarily  repaired  at  Turk's 
Island  ;  and  (2),  could  not  be  taken  to  a  place  for  repairs, 
the  seventh  finding  was  a  proper  one,  although  the  question 
was  no  doubt  framed  with  a  view  to  a  case  other  than  that 
presented  by  the  two  former  findings. 

The  seventh  finding  was  that  she  could  not  have  been 
repaired  at  a  cost  less  than  her  value  when  repaired. 
Plaintiff's  counsel  anticipated  another  alternative,  not  a 
very  plausible  one  in  the  case  of  this  vessel,  namely,  that 
of  sending  appliances  to  Turk's  Island  to  repair  her  there. 
The  question  to  the  master  with  his  answer,  is  as  follpws : 

"  Q.  I  am  not  asking  what  her  repairs  would  cost  in  a 
port  of  repair,  or  what  it  would  cost  to  take  her  to  a  port 
of  repair  and  repair  her  there ;  but,  if  you  brought  the 
port  of  repair  to  her;  suppose  from  Nassau,  or  somewhere 
else,  you  brought  appliances  for  heaving  her  down,  and  you 
had  to  pay  for  that,  and  repairing  her  there  and  making 
her  seaworthy,  what  would  the  total  expense  of  that  be,  as 
compared  with  the  value  of  the  ship  ?  A.  I  think  it 
would  cost  more  than  the  ship  was  worth." 

The  thirteenth  question,  as  to  whether  she  could  have 
been  extricated  and  rendered  seaworthy  was,  it  appears 
answered  as  follows, — in  the  first  instance — "  Yes,  if  cost 
were  not  considered  ;"  and  to  this,  at  the  suggestion  of  the 
judge,  for  the  purpose  of  explaining  it,  after  they  returned 
into  court  the  jury  added,  "  which  cost  would  in  our 
opinion  exceed  her  value." 

But  for  their  answer  to  the  thirteenth  question,  I  would 
say  that  within  the  decision  of  the  Anchor  Marine  Insur- 
ance Co.  v.  Keith.  9  S.  C.  C,  492,  and  of  J  arisen  v.  Barker, 
L.  R,  3  C.  P.,  303,  there  was  a  finding  in  answer  to  the  third 
and  fifth  questions  that  there  was  actual  total  loss  of  the 
vessel.     But,  perhaps,  with  the  other  findings  it  would  be 
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unsafe  to  put  the  case  that  high.  It  is  difficult  to  say  how 
much  the  cost  of  repairs  must  exceed  the  value  of  the  ship 
when  repaired  in  order  to  constitute  an  actual  total  loss.  I 
say  this,  because,  nowadays,  the  expenditure  of  money  will 
in  most  cases  recover  and  restore  vessels  well  within  the 
definition  of  actual  total  loss.  And  there  is  a  limit.  Per- 
haps the  frequently  cited  words  of  Mr.  Justice  Maule  in 
Mobs  v.  Smith,  9  C.  B.,  101, are  helpful.     He  says: 

'•  If  the  ship  is  actually  lost  by  a  peril  of  the  sea,  or 
any  other  peril  covered  by  the  policy,  the  assured  may  call 
it  a  total  loss.  If  she  sustains  damage  to  such  an  extent 
that  she  cannot  be  repaired  at  all,  that  also  is  a  total  loss. 
It  may  be  that  the  injury  sustained  by  the  ship  is  irre- 
parable with  reference  to  the  place  where  she  is ;  for 
instance,  the  ship  may  have  met  with  the  disaster  at  a 
place  where  no  workmen  of  requisite  powers  are  to  be  met 
with,  or  where  the  necessary  materials  are  not  to  be  found, 
so  that  to  repair  her  there  is  altogether  impracticable  ;  and 
in  such  a  case  the  loss  would  also  be  a  total  loss.  But,  short 
of  that,  it  maj7  be  that  it  may  be  physically  possible  to 
repair  the  vessel,  but  at  an  enormous  cost,  and  then  also 
the  loss  would  be  total ;  for  in  matters  of  business  a  thing 
is  said  to  be  impossible  when.it  is  not  practicable,  and  a 
thing  is  impracticable  when  it  can  only  be  done  at  an 
excessive  or  unreasonable  cost.  A  man  may  be  said  to 
have  lost  a  shilling  when  he  has  dropped  it  into  deep  water, 
though  it  might  be  possible  by  some  very  expensive  con- 
trivance to  recover  it  So,  if  a  ship  sustains  such  extensive 
damage  that  it  would  not  be  reasonably  practicable  to 
repair  her,  seeing  that  the  expense  of  repairs  would  be 
such  that  no  man  of  common  sense  would  incur  the  outlay, 
the  ship  is  said  to  be  totally  lost.  It  is  in  that  way  alone 
that  the  question  as  to  what  a  prudent  man  would  do  arises." 

The  findings  under  consideration  which  I  have  endea- 
voured to  show  are  supported  by  evidence,  establish  at  least 
that  it  was  impracticable  to  extricate  or  repair  this  vessel  ; 
that  it  could  only  be  done  without  regard  to  cost.  Hence 
no  prudent  owner  would  set  about  the  task,  and  there  was 
what  is  termed  a  constructive  total  loss. 

Now  the  law  is  well  settled,  that  if  the  owners,  when 
they  first  learn  that  the  vessel  has  been  so  injured  as  to  be 
a  proper  subject  for  abandonment  to  the  underwriters,  also 
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learn,  at  the  same  time,  that  there  has  been  a  justifiable  sale 
of  her  by  the  master,  there  is  no  necessity  for  notice  of 
abandonment.  There  is  nothing  to  abandon.  The  title  has 
been  divested.  Rankin  v.  Potter,  6  E.  &  I.  Appeals,  157, 
Lord  Chelmsford. 

In  this  case,  when  the  first  information  came  to  the 
owners,  there  was  not  such  an  injury  reported  as  would 
justify  giving  notice  of  abandonment.  Little  was  known 
of  the  condition  of  the  vessel  until  the  diver  examined  the 
bottom,  and  made  his  report.  That  was  on  the  29th  of 
May. 

W.  Stanley  Jones  says  : — 

"  The  vessel  was  sold  about  a  week  after  the  last  sur- 
vey, that  of  the  29th  of  May.  After  the  sale  she  sunk  at 
the  Riding  Place.  In  August  or  September  she  was 
driven  upon  the  beach  where  the  remains  of  her  now  lie. 
She  was  knocked  down  to  the  highest  bidder." 

And  the  first  knowledge  that  the  owners  had  of  the 
diver's  report  to  the  effect  that  she  was  abandonable  was 
when  the  master  himself  arrived  at  Lockeport  and  brought 
that  information,  on  the  24th  of  June;  when  they  al30 
learned  for  the  first  time  that  the  vessel  had  been  sold.  I 
think  that  the  transmission  of  the  information  obtained 
through  the  diver  was  made  in  reasonable  time.  The 
plaintiffs  then  addressed  a  letter  to  the  defendants  in  the 
following  terms : — 

Lockeport,  June  26th,  189S. 

The  Nova  Scotia  Marine  Insurance  Company,  Halifax. 

Dear  Sirs,— By  the  arrival  of  Capt.  J.  F.  Cook,  of  late 
schooner  "Knight  Templar"  we  were  on  the  24th  inst., 
placed  in  possession  of  the  accompanying  copies  of  surveys, 
diver's  report,  protest  bill,  vouchers,  &c,  referring  to  the 
condemnation  and  disposal  of  said  vessel  at  Turk's  Island. 
Captain  C.  arrived  by  way  of  Shelburne,  per  schooner 
"Leader"  at  that  port,  and  reached  here  late  Saturday. 
He  had  been  very  ill  at  Turk's  Island, — in  fact  for  some  time 
after  his  return  to  that  port  his  life  was  despaired  of,  and 
consequently  the  business  of  the  derelict  schooner  under 
his  charge  was  somewhat  delayed.  Our  instructions  to 
him  were  late  in  getting  into  his  possession  also,  as  when 
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they  reached  Turk's  Island  he  was  quite  unconscious,  and 
remained  so  some  time  after.  At  the  same  time  we  wrote 
Capt.  G,  we  wrote  Mr.  J.  D.  Murphy,  our  agent  there, 
asking  him  to  assist  Capt.  C.  in  making  repairs,  if  vessel 
could  be  got  away  from  T.  Island,  and  he  replied  giving  us 
the  account  of  the  captain's  low  condition,  and  also 
informed  us  that  he  had  suggested  to  Capt.  C.  that  they 
send  for  a  Mr.  Durham,  a  submarine  diver,  to  examine  the 
condition  of  the  schooners  bottom,  and  as  the  captain  was 
then  getting  better,  he  thought  they  would  be  able  in  a 
short  time  to  attend  to  the  vessel's  affairs. 

We  heard  nothing  further  until  Captain  Cook  arrived 
at  Shelburne  per  schooner  "  Leader"  from  Turk's    Island, 
and  we  now  submit  his  documents,  etc.,  for  your  examina- 
tion, and  trust  you  will  find  them  in  order  and  satisfactory." 
Yours  very  respectfully, 

L.  P.  Churchill  &  Co." 

The  jury  by  their  findings  to  the  tenth,  eleventh, 
twelfth,  and  fourteenth  questions  establish  a  justifiable 
sale  of  the  vessel  by  the  master. 

These  findings  are  also  attacked  as  being  against  the 
weight  of  evidence,  and  more  particularly  it  is  contended 
that  there  was  no  urgent  necessity  for  the  sale  at  the 
moment,  and  of  course  Cobcquid  Insurance  Company  v. 
Barteauz,  6  P.  C,  319,  and  cases  of  that  character  are 
relied  on.  The  question  "  What  is  a  case  of  necessity  for 
the  sale  depends  upon  the  particular  circumstances  and  is  a 
question  of  fact  for  the  jury."  Phillips  on  Insurance, 
1586.  The  authorities  are  useful  of  course  to  show  what 
the  judges  thought  of  the  facts  in  the  different  cases. 

Now  there  are  many  cases  of  sales  by  the  master  of 
this  kind.  Vessels  have  received  injury  and  been  sold  and 
the  vendees  have  at  a  less  expense  than  the  amount  of  their 
values  when  repaired  restored  them  to  the  condition  of  sea- 
going ships.  There  was  not  a  constructive  total  loss,  and  all 
possible  notices  of  abandonment  would  not  have  enabled  the 
insured  to  recover  for  more  than  a  partial  loss.  But.inasmuch 
as  there  may  be  appearances  which  would  lead  the  master  to 
suppose  that   it  was  useless  to  attempt  to  extricate  the 
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vessel  and  repair  her,  and  an  emergency  might  arise  by 
which  a  sale  might  appear  to  be  the  only  means  of  saving 
anything  for  those  concerned,  it  has  been  held  that  there 
might  be  a  justifiable  sale  of  a  vessel  even  if,  in  the  event, 
it  proved  that  she  was  worth  repairing  and  was  in  fact 
repaired.  It  was  found,  however,  that  such  cases  needed 
close  watching  as  there  was  danger  of  fraud,  and  the  juries 
were  told  so,  and  thus  it  became  common  to  emphasize  the 
degree  of  necessity  which  must  exist  in  order  to  constitute 
a  right  sale.  I  do  not  dispute  that  there  must  be  a  neces- 
sity for  a  sale  in  every  case.  But  there  is  a  very  great 
difference  in  the  conditions  which  constitute  the  necessity. 
And  so  various  adjectives  qualifying  it  have  been  used  by  the 
judges.  See  2  Parsons  on  Insurance,  84.  The  cases  vary 
from  a  case  of  selling  a  ship  slightly  injured  but  in  danger 
from  perils  insured  against,  to  one  of  selling  the  materials  of 
a  wreck;  and  the  necessity  varies  too,  not  in  proportion,  but 
it  varies  with  the  circumstances.  And  I  think  in  dealing 
with  this  question  of  fact  there  are  two  prominent  classes 
of  cases: — (1)  Where  the  vessel  might  have  been  repaired, 
and  the  result  shews  that  she  should  have  been  repaired  ; 
then  it  must  be  shown  from  all  the  circumstances  that  the 
necessity  for  adopting  the  other  alternative — of  selling  (for 
practically  there  are  but  the  two  results  for  the  ship)  was 
very  great  in  order  to  pass  the  property  or  throw  a  loss 
on  the  underwriters.  (2)  When  the  vessel  is  reduced  to 
such  a  condition  as  to  be  inextricable  or  irreparable  in  a 
Commercial  sense,  and  communicating  with  the  owners  will 
involve  delay  and  expense  and  deterioration  in  the  value 
so  that  there  is  danger  that  there  will  be  no  benefit  of 
salvage  realized  by  a  sale,  and  a  sale  must  surely  take  place 
in  the  end.  In  such  cases  there  is  a  necessity  for  a  sale  in 
a  mercantile  sense — as  where  a  man  sells  a  horse  to  present 
"  him  eating  his  head  off" — but  I  think  that  necessity  may 
appear  urgent  to  business  men. 

Certainly  the  courts  were  justified  in  the  circumstances 
of  the  Nova  Scotia  cases  in  insisting  upon  a  stringent 
necessity.     I   refer   to   Cobequid  Insurance   Company  v. 
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BarUaux,  L.  R,  6  P.  C.,  319  ;  Gallagher  v.  Taylor,  5  S.  C.  C, 
268;  Providence- Washington  Insurance  Co.  v.  Corbett,  9 
S.  C.  C,  256;  Providence-Washington  Insurance  Co.  v. 
Alrnon,  Cassel's  Digest,  390;  Patch  v.  Pitman,  CasseFs 
Digest,  389.  The  vessels  were  repairable  at  a  less  cost 
than  their  value  when  repaired,  and  afterwards  were 
repaired.  No  notice  of  abandonment  could  have  consti- 
tuted the  subject  a  total  loss.  They  were  sales  upon  our 
own  shores  where  the  owners  could  readily  have  been  com- 
municated with.  There  were  not  bona  fide  efforts  made  to 
extricate  the  vessels  and  test  the  question  of  the  possibility 
of  a  restoration.  And  the  danger  was  not  sufficiently 
imminent  to  force  the  masters  to  sell  at  the  moment.  Now 
that  kind  of  a  case  is  easily  disposed  of.  There  was  no 
stringent  necessity  for  the  sale.  The  strongest  adjectives 
might  be  used  to  the  jury  in  such  cases  by  way  of  caution. 

I  think  the  following  from  the  highest  court  of  appeal 
is  more  applicable  in  this  particular  case  than  those  cases 
which  I  have  just  mentioned.  In  Lapraik  v.  Burrows,  14 
Moore  P.  C,  144,  the  Judicial  Committee  of  the  Privy 
Council  said : — 

"The  law  as  we  conceive  it  to  be  settled  is  this,  that 
there  must  be  a  necessity  for  the  sale ;  that  when  the 
master  has  no  authority  from  his  owner  to  sell,  the  master 
is  not  at  liberty  to  sell  merely  because  he  deems  it  advan- 
tageous to  his  owner,  but  that  there  must  be  necessity  for 
the  sale.  The  necessity  which  the  law  contemplates  is 
not  an  absolute  impossibility  of  getting  the  vessel  repaired, 
bat  if  the  ship  cannot  be  sent  upon  her  voyage  without 
repairs,  and  if  the  repairs  cannot  be  done  except  at  so  great 
and  so  certain  a  loss  that  no  prudent  man  would  venture 
to  encounter  it,  that  constitutes  a  case  of  necessity." 

I  may  say  the  same  of  this  particular  passage  from 
Arnould  on  Insurance : — 

"  It  is  also  established  in  our  jurisprudence  that  although 
the  damage  be  somewhat  short  of  this  complete  wreck,  yet 
if  it  be  so  great  as  to  make  it  wholly  impossible  for  the 
master,  by  any  means  in  his  power,  to  repair  the  vessel  so 
as  to  keep  the  sea  as  a  ship — or  to  do  so  except  at  a  cost 
that  would  exceed  the  ship's  value  when  repaired — or  if 
she  be  stranded  in  such  a  position  that  her  recovery  for  the 
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purposes  of  the  adventure  is  beyond  all  hope,  and  the 
master,  consequently  acting  optima  fide  for  the  benefit  of 
all  concerned,  sells  the  ship  where  she  lies,  as  the  only 
chance  of  saving  anything  from  the  disaster — the  assured 
may  treat  this  as  an  absolute  total  loss  of  the  ship,  and 
recover  the  whole  amount  of  the  insurance  without  giving 
notice  of  abandonment."     Arnowld,  995. 

The  principal  case  relied  upon  for  this  proposition  is  the 
well-known  case  of  Cambridge  v.  Anderton,  2  B.  &  C,  201. 
This  case  is  supported  by  Roux  v.  Salvador,  3  Bing.  N.  C, 
267,  cited  at  length  in  Cowman  v.  West,  12  App.  Gases, 
174.  Of  course  this  must  be  read  subject  to  what  was 
decided  in  Kcdtenbach  v.  McKenzie,  3  C.  P.  D.,  467,  which 
established  that  if  the  owners  hear  of  the  injury  which  has 
rendered  the  vessel  abandonable  before  the  sale  takes  place, 
there  must  be  notice  of  abandonment.  But  even  in  that 
case  Lord  Esher  said  : — 

"  The  general  rule  with  regard  to  the  propriety  of  a. 
master  selling  the  ship  or  the  goods,  is  that  he  has  no  right 
to  sell  either  the  ship  or  the  goods  without  the  consent  of 
the  owner,  but  if  necessity  arises  the  master  becomes  what 
is  called  from  the  necessity  of  the  thing,  the  agent,  to  bind 
his  owner  by  a  sale,  or  to  bind  the  owner  of  the  goods  by  a 
sale.  Now  the  rule  I  .should  say  from  the  necessity  of  things, 
at  all  events  from  the  justice  of  things,  is  this,  that  if  the 
circumstances  are  such  that  any  reasonable  person  having* 
authority  from  the  owner  would  sell  them,  the  master  is 
entitled  to  sell  although  he  has  not  such  authority.  The 
question,  I  think,  as  between  the  person  to  whom  a  master 
sells  and  the  owner  of  the  property  is  whether  the  circum- 
stances were  those  which  would  have  caused  a  reasonable 
owner — had  he  been  present — to  sell.  If  that  state  of 
things  exists  the  master  has  authority  to  sell  and  his  act 
is  binding  upon  the  owner  of  the  ship  or  goods." 

Of  course  if  this  statement  involves  a  return  to  the  test, 
which  as  a  sole  test,  was  discarded  in  the  Barteaux  case  then 
it  is  not  to  be  relied  upon  because  that  case  binds  us.  But  I 
think  Lord  Esher  had  in  mind  a  vessel  that  was  not  worth 
repairing,  whilo  in  the  other  case  the  vessel  was  worth 
repairing.  The  necessity  in  the  Barteaux  case  had  to  be 
made  up  by  the  greatness  of  the  danger ;  in  other  cases  it 
may  be  made  up  by  the  worthlessness  of  the  ship  and  the 
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hopelessness  of  her  restoration.  I  think  the  point  I  have 
been  endeavouring  to  make  is  illustrated  by  the  case  of 
Farnworth  v.  Hyde.  18  C.  B.,  N.  S.,  835,  which,  although 
reversed  in  the  Exchequer  Chamber,  as  to  the  cargo,  upon 
one  point,  L  R.  2  C.  P.,  is  sanctioned  in  part  by  Brett,  J., 
and  Lord  Chelmsford  in  Rankin  v.  Potter,  6  Eng.  &  I.  App., 
102  and  157,  and  by  the  Judicial  Committee  of  the  Privy 
Council  in  Go&sman  v.  West,  12  App.  Cases,  176.  There 
was  no  notice  of  abandonment.  The  vessel  with  the  cargo 
of  timber  suffered  damage  and  lay  aground  all  winter  long 
in  the  ice  in  the  St.  Lawrence,  and  all  winter  long  it  was 
known  that  the  ice  would  break  up  in  the  spring  and  that 
then  there  would  be  danger  to  the  ship.  There  was  a  sur- 
vey in  the  spring  and  both  ship  and  cargo  were  sold.  The 
vessel  was  repaired,  but  proved  to  have  been  a  total  loss. 
The  cargo  it  was  thought  in  the  Common  Pleas  from  the 
estimates  of  the  cost  of  forwarding,  &c,  was  a  constructive 
total  loss,  that  is,  not  worth  forwarding,  and  it  was  held  to  be 
a  justifiable  sale.  There  was  a  mistake,  however,  in  the 
estimates ;  it  could  have  been  sent  forward  at  a  profit  and 
the  Exchequer  Chamber  reversed  the  decision.  Counsel 
urged  that  it  was  in  imminent  danger  of  being  lost  from  the 
ice  breaking  up,  but  the  Exchequer  Chamber  held  that  this 
danger  was  not  sufficiently  imminent  to  justify  the  sale  of 
the  cargo,  when  the  estimates  showed  that  the  cargo  could 
have  been  sent  forward.  But  I  infer  from  the  decisions  in 
the  two  courts  that  the  sale  of  the  cargo  would  have  been 
a  justifiable  sale  if  the  estimates  had  shown  a  total  loss,  and 
that  there  was  what  Sir  Montagu  Smith  termed  a  necessity 
for  the  sale  in  a  mercantile  sense.  It  is  true  that  the 
court  of  Common  Pleas,  in  respect  to  the  ship  and  cargo, 
imported  into  the  case  the  element  of  danger  from  the  ice 
breaking  up,  but  the  trial  judge  had  not  done  so  in  his 
summing  up.  Of  course  there  may  have  been  points  not 
open  to  counsel.  In  any  event  I  think  that  Sir  Montagu 
Smith's  observations  in  regard  to  the  functions  of  the 
tribunal  which  has  to  deal  with  the  facts,  relevant  in  this 
case,  and  I  also  consider  important  the  conclusion  he 
appears  to  have  drawn  from  Mr.  Justice  Willes'  remarks  in 
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King  v.  Walker,  3  EL  &  G,  209.  He  appears  to  have 
inferred  that  Willes,  J.,  thought  that  in  that  case  there 
was  a  justifiable  sale. 

I  cite  another  case  deemed  worthy  of  citation  by  counsel 
in  Cowman  v.  West,  viz.,  Levy  v.  Merduants  Insurance  Co., 
52  L.  T.,  (N.  S )  263.  I  forbear  referring  to  the  older  cases 
on  both  sides  as  profitless. 

On  the  whole,  I  cannot  say  that  reasonable  men  might 
not  have  come  to  the  conclusion  that  this  sale  was  neces- 
sary. Of  course  a  sale,  sometime  or  other,  consistently  with 
the  other  findings,  must  have  taken  place. 

This  was  the  case  of  a  little  vessel  of  90  tons, 
thirteen  years  old,  valued  at  $3200,  and  the  underwriters 
knew  this  when  they  took  the  risk.  They  are  warned 
by  the  application  that  she  may  go  to  the  West  Indies, 
and  they  must  have  known  that  the  end  was  very  near. 
Even  the  wood  and  the  shipbuilding  of  Nova  Scotia  do 
not  last  beyond  a  limit.  And  when  the  vessel  has  con- 
tributed more  than  her  value  in  premiums  to  underwriters 
in  the  ordinary  course  she  has  lived  her  life.  If  an 
injury  happens  in  an  out  of  the  way  place  in  the  West 
Indies,  where  the  facilities  for  repair  are  few  and  the  cost 
great,  the  underwriters  know  that  the  choice  must  present 
itself  to  the  owner  of  repairing  an  old  vessel  or  going  to 
his  woods  to  construct  a  new  one.  Patching  up  old  vessels 
sometimes  leaves  them  as  badly  off  as  ever.  Part  of  the 
expense  connected  with  a  wreck  is  just  as-  great  as  if  the 
vessel  was  much  larger,  although  it  is  true  a  small  vessel 
may  be  more  easily  handled,  and  there  is  not  much  room 
for  experiment  with  one  of  that  value.  Take  the  divers 
charge  of  one  hundred  dollars  for  examining  the  bottom — 
is  he  to  have  another  diver  if  he  distrusts  that  one  ? 

Sir  Montagu  Smith,  J.,  in  the  case  I  have  referred  to, 
says  : — 

"  But  we  are  also  aware  that  if  a  right  sale,  such  as  was 
proved  here,  is  not  held  to  be  an  actual  total  loss  it  would 
be  for  the  interest  of  the  insured,  where  a  notice  of 
abandonment  would  make  a  constructive  total  loss,  to  give 
a  notice  of  abandonment,  and  leave  the  ship  or  cargo  to 
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perish  unsold,  and  so  the  benefit  of  salvage  from  a  sale 
would  be  lost  by  reason  of  the  delay  required  for  notice  of 
abandonment." 

In  this  case  several  weeks  would  elapse  before,  the  mas- 
ter could  hear  from  the  owners.  If  the  vessel  is  inextricable 
and  irreparable  how  long  is  he  required  to  remain  by  the 
vessel  upon  wages  and  keep  men  employed  in  pumping  ?  She 
was  not  in  a  port,  and  there  was  danger  in  that  respect.  She 
was  exposed  to  worms  which  greatly  infest  the  waters  there, 
and  that  might  certainly  reduce  the  value.  1  think  as  it 
is  a  case  of  the  utmost  good  faith  that  the  findings  ought 
not  to  be  disturbed..  It  is  unnecessary  to  consider  whether 
under  the  decision  of  King  v.  Walker  there  was  a  sufficient 
notice  cf  abandonment.  It  must  be  remembered  that,  at 
that  time,  it  was  not  clear  law  as  to  whether  notice  of 
abandonment  was  not  necessary  even  in  cases  of  a  justifi- 
able sale,  Lord  Campbell's  views  being  then  prevalent.  In 
fact  it  was  not  until  the  decision  of  Rankin  v.  Potter  that 
the  law  as  it  now  stands  was  firmly  established.  So  that 
perhaps  Willes,  J.,  avoided  saying  that  there  was  a  justifi- 
able sale,  and  that  this  was  sufficient,  and  said  the  notice  in 
that  case,  given  after  the  sale,  would  answer,  although  not  a 
very  good  one. 

If  the  case  is  otherwise  honest  the  defence  of  want  of 
notice  of  abandonment  is  not  a  very  meritorious  one.  It 
may  have  affected  the  jury's  minds  when  they  asked  them- 
selves what  possible  use  could  the  underwriters  have  made 
of  it,  if  they  did  get  this  formal  cession  of  the  remains  to 
them,  even  if  it  is  right  that  they  should  have  it  to  make 
experiments  of  their  own  in  a  doubtful  case.  I  have 
noticed  too  that  it  is  generally  the  honest  owners  who  do 
not  give  notice  of  abandonment.  They  tell  the  under- 
writers all  about  the  case. 

In  respect  to  the  other  question,  namely,  that  of  unsea- 
worthiness, I  think  the  findings  were  such  as  reasonable 
men  would  have  come  to. 

The  application  will  be  dismissed  with  costs. 

RlfCHiE,  J.,  concurred. 
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Croft   v.   Jodrey   et  al. 

Before  McDonald,  C.  J.,  Ritchie  J.,  Graham,  E.  J.  and  Meagher,  J. 

Action  for  Slander— Defence  denying  speaking,  dec — Damages  awarded  to 
Plaintiff— Costs — Words  of  general  abuse — Defence  as  to. 

To  an  action  claiming  damages  for  slanderouB  words  spoken  of  and  concern- 
ing the  plaintiff,  defendant  pleaded  denying  the  speaking  and  publica- 
tion of  the  words  complained  of,  ftc,  and,  at  the  trial,  endeavored  to 
show  that  plaintiff  had  a  bad  reputation,  but  failed. 

held,  Under  these  circumstances,  that  the  trial  judge,  who  awarded 
plaintiff  $5.00  damages,  erred  in  withholding  costs. 

Semble,  That,  under  the  facts  shown,  the  words  complained  of  having  been 
uttered  during  an  altercation,  defendant  Bhould  have  pleaded  that  they 
were  mere  words  of  general  abuse,  and,  in  such  case,  the  trial  judge 
would  have  been  warranted  in  dismissing  the  action. 

Action  claiming  damages  for  words  spoken  by  the 
female  defendant,  wife  of  the  male  defendant,  of  and  con- 
cerning the  plaintiff,  imputing  that  the  plaintiff  had  been 
guilty  of  theft  and  other  indictable  offences. 

The  defence  denied  the  speaking  and  publication  of  the 
words  complained  of,  that  they  were  spoken  with  reference 
to  plaintiff's  business,  trade,  and  calling,  and  that  the  words 
were  spoken  or  published  with  the  meaning  alleged,  or  with 
any  defamatory  meaning  whatever. 

The  cause  was  tried  before  DesBrisay,  C.  C.  J.,  who 
found  that  the  words  complained  of  were  published,  but, 
under  the  circumstances,  the  words  having  been  spoken 
during  an  altercation,  considered  that  plaintiff  was  only 
entitled  to  small  damages,  gave  judgment  in  his  favor  for 
five  dollars,  and  ordered  each  party  to  pay  his  own  costs. 
Plaintiff  appealed  from  that  part  of  the  judgment  as  to  costs. 

1895,  March  18th.     V.  J.  Paton,  in  support  of  appeal. 

H.  Mclnnes,  contra. 

1895,  April  14th.  Meagher,  J.— The  plaintiff  sued  the 
defendant  for  slanderous  words  spoken  by  the  latter's  wife 
in  an  altercation  which  was  provoked  by  the  plaintiff's 
wife,  and  in  which  she  took  a  prominent  and  offensive  part 
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It  was  a  vulgar  scolding  match  between  two  angry 
women,  in  which  each  tried  to  surpass  the  other  in  the  use 
of  foul  and  abusive  language.  If  defendant  had  pleaded 
that  the  words  spoken  were  mere  words  of  general  abuse  I 
have  very  little  doubt  that  the  judge  would  have  so 
regarded  it  and  dismissed  the  action.  He  did  not  so  plead, 
and  at  this  stage,  there  being  no  appeal  on  behalf  of  the 
defendant,  I  suppose  we  are  compelled  to  regard  it  as  a 
case  of  slander,  not  susceptible  of  justification  or  excuse. 

We  cannot,  in  the  present  position  of  the  case,  overrule 
the  finding  below,  nor  disregard  it,  however  much  we  may 
dissent  from  it.  The  findings  establish,  as  I  have  already 
said,  that  plaintiff  was  slandered  by  the  words  spoken. 
The  damages  awarded,  $5.00,  seem  to  indicate  that  the 
learned  judge  was  of  opinion  that  the  plaintiff  had  suffered 
very  little  from  the  publication  of  the  slander,  while  the 
fact  that  he  deprived  him  of  costs  tends  to  show,  apparently, 
that  he  thought  the  plaintiff  ought  not  to  have  brought  the 
action,  iuasmuch  as  his  own  wife  was  the  aggressor  in  the 
quarrel.  I  presume  the  learned  judge  upon  these,  or 
similar  considerations,  refused  to  give  plaintiff  costs. 

The  defendant  endeavoured  upon  the  trial  to  prove  that 
the  plaintiffs  reputation  was  bad.  He  failed  in  this  ;  and 
for  that  reason,  and  because  he  did  not  plead  properly  to 
the  action,  I  am  compelled,  upon  the  authority  of  decisions 
of  this  court,  having  regard  of  course  to  the  findings,  to 
hold  that  the  learned  judge  erred  in  withholding  costs 
from  the  plaintiff.  But  for  those  decisions  I  think  I  should 
have  reached  a  different  conclusion. 

The  order  will  be  varied  so  as  to  give  the  plaintiff  his 
costs.  The  costs  upon  the  appeal  will  be  determined  when 
the  rule  is  moved  for. 
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Nisbet  v.   Hall. 

Before    McDonald,  C.  J.,   Weathkebe   and   Ritchie,  J  J.,  Graham,. 
£.  J.,  and  Mbaghkb,  J. 

Landlord  and  tenant  —  Where  last  day  for  giving  up  possession  falls  on 

Sunday  —  Overholding  in  such  case  no  evidence  of  new  contract — 

Liability  of  tenant  —  Form  of  action  where  landlord  is 

prevented  from  obtaining  possession. 

Defendant  gave  notice  to  qnit  the  premise*  occupied  by  him,  to  take  effect 
on  the  first  day  of  May  then  next  ensuing.  The  1st  May,  falling  on 
Monday,  defendant  did  not  commence  to  move  out  until  the  following 
day,  and  had  not  completed  the  moving,  when  another  tenant,  to 
whom  plaintiff  Had  let  the  premises,  arrived. 

Held,  affirming  the  judgment  of  the  County  Court  judge,  that  the  tenancy 
between  plaintiff  and  defendant  having  been  put  an  end  to,  there  could 
be  no  new  contract  except  by  mutual  agreement. 

Held)  also,  that,  in  the  absence  of  an  intention  to  that  effect,  the  over- 
holding  was  not  a  waiver  of  the  notice  to  quit. 

Held,  also,  that  the  only  payment  for  which  defendant  would  be  liable 
would  be  for  several  days  that  elapsed  before  he  returned  the  key, 
provided  plaintiff  proved  that  the  non-delivery  of  the  key  prevented 
him  from  obtaining  possession,  in  which  case  the  action  would  be  for 
use  and  occupation. 

Appeal  from  the  judgment  of  Johnston,  C.  C.  J.,  in  favor 
of  defendant,  with  costs,  in  an  action  claiming  rent.  The 
facts  are  sufficiently  set  out  in  the  judgment  appealed 
from,  which  was  as  follows  : — 

The  plaintiff  sues  for  a  quarter's  rent  due  1st  August, 
from  May  to  August.  The  defendant  gave  notice  to  quit 
on  1st  May,  which  was  accepted,  and  the  plaintiff  let  the 
premises.  This  put  an  end  to  the  tenancy.  The  right  of 
possession  reverted  to  the  landlord,  who  might  re-enter  on 
the  premises  ;  and  the  tenancy  being  at  an  end,  there  could 
be  no  new  contract  except  by  mutual  agreement.  In 
Waring  v.  King,  8  M.  &  W.,  574,  it  was  held  that  a  tenant 
holding  over  does  not  necessarily  become  a  tenant  from  year 
to  year  unless  something  occurs  to  show  the  existence  of  a 
new  contract,  and  in  Jones  v.  Shears,  4  Ad.  &  Ellis,  835,  it 
was  held  to  be  a  question  for  the  jury  whether  the  parties 
by  their  mode  of  continuing  in  possession  showed  an 
intention  to  waive  their  notice  to  quit,  and  to  continue 
tenants  as  before.  I  find  that  there  was  no  such  intention. 
The  first  of  May  occurring  on  Sunday,  the  defendant  ought 
possibly  to  have  moved  out  on  the  previous  Saturday,  but 
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the   plaintiff  waived   any    such   objection   if    it    existed, 
because  he  says  he  was  there  on  the  2nd  May  to  take  pos- 
session,  but   I  find  that  there    was   no  holding   over   by 
defendant,  as  I  find  that  there  was  nothing  to  have  pre- 
vented Mrs.  Ford  moving  in  on  the   Monday,  either  while 
defendant  was  removing  his  few  remaining  things,  or  at 
3.30,  when  Ware  tells  us  the  last  load  was  taken  away ; 
and  it   appears  to  me  that  the  whole  trouble  arose  out 
of  the  fact  that  plaintiff  had  another  house  he  could  let 
Mr.   Ford,   and  deemed  that  he  *could  hold  defendant  as 
tenant,  in  consequence  of  his  not  having  completely  moved 
out  when  Mrs.  Ford  arrived.      Provided  the  plaintiff  was 
entitled  to  recover,  I  do  not  know  that  the  fact  of  the  hiring 
containing  no  terms  as  to  the  time  of  payment  of  rent, 
would  be  a  bar,  because  the  defendant  admitted  that  he  had 
paid  rent  on  the  basis  of  quarterly  payments,  but  on  this 
point  I  give  no  opinion.     The  only  payment  for  which  the 
defendant  could  be  liable  would  be  for  the  seven  or  eight 
days  before  he  returned  the  key,  the  mere  retention  of 
which  was  no  evidence  of  a  continuing  tenancy,  provided 
the  plaintiff  had  proved  that  the  non-delivery  had  prevented 
him  obtaining  possession  of  the  house,  which  he  has  not 
done ;  but  in  that  case  the  action  would  be  for  use  and 
occupation,  Dobson  v.  Richardson  et  al.t  9  Ad.  &  Ellis,  849  ; 
or  he  might  have  been  liable  in  an  action  for  not  delivering 
up   possession.     The   defendant   swears   Si. 10  balance   of 
taxes  had  been  paid  in  previous  account.     I  order  that  the 
defendant  have  order  for  judgment,  with  costs. 

1895,  November  16th.  F.  G.  Forbes,  in  support  of 
appeal. — Defendant  overheld,  and  in  such  case  the  landlord 
could  treat  it  as  a  trespass,  or  as  a  new  tenancy.  It  is 
proved  that  the  overholding  prevented  another  tenant  from 
moving  in.  (The  Court. — How  could  plaintiff  suppose 
defendant  intended  to  remain  his  tenant  when  he  was 
getting  out  as  fast  as  he  could  ?)  There  was  no  sufficient 
notice  to  quit.  (Ritchie,  J. — Plaintiff  accepted  the  notice 
and  proceeded  to  let  the  premises  to  another.  There  was  a 
6 — N.  S.  R.  28. 
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notice  and  a  re-letting.  If  there  was  an  over-holding  after 
that  it  might  make  defendant  liable  in  damages,  but  it 
would  not  constitute  a  new  tenancy.)  The  tenant  must 
surrender  on  the  day  the  tenancy  terminates;  Hyalt  v. 
Griffiths,  17  A.  &  E.  The  new  tenant  could  not  get  in. 
(McDonald,  C.  J. — She  took  in  all  the  things  she  had 
with  her.) 

A.  Drysdale,  contra,  was  not  called  upon. 

McDonald,  C.  J. — We  think  the  jndge  below  was 
entirely  right  in  his  findings  both  as  to  the  law  and  facts. 
The  appeal  will  be  dismissed  with  costs. 


The   Queen  v.  Dixon. 

Before  Ritchie,   and  Meagher,  J  J.,  Graham,  E.  J.,  and   Henry,  J. 

Threatening  letter  —  Information  for  writing  —  Criminal  Code,  sec.  4O6 — 

Held  to  apply  to  Local  as  well  as  Dominion  Acts,  and  not  to 

be  confined  to  offences  against  the  Code. 

Information  was  laid  before  the  Stipendiary  Magistrate  of  the  City  of 
Halifax,  charging  defendant  with  writing  a  letter  threatening  to  accuse 
McD.  of  selling  liquor  in  violation  of  the  provisions  of  the  Nova  Scotia 
Liquor  License  Act,  with  intent  to  extort  money. 

Held,  dismissing  a  motion  for  a  writ  of  prohibition,  to  prevent  the  magis- 
trate from  trying  the  information,  that  the  word  "  offence,'1  as  used  in 
the  Criminal  Code,  applies  to  offences  against  Local  as  well  as  Dominion 
Acts,  and  is  not  confined  to  offences  against  the  Code. 

Information  was  laid  on  cath  before  the  stipendiary 
magistrate  for  the  City  of  Halifax,  that  Richard  S.  Dixon, 
on  or  about  the  21st  day  of  August,  1885, unlawfully  did  send 
to  one  Malcolm  McDonald,  the  informant,  by  the  name  and 
description  of  Mr.  McDonald,  a  letter  threatening  to  accuse 
him,  the  said  Malcolm  McDonald,  of  selling  liquor  after 
hours,  contrary  to  the  provisions  of  the  "  Liquor  License 
Act,  1895,"  with  a  view  and  intent  thereby  to  extort 
and  gain  money  from  the  said  Malcolm  McDonald,  he,  the 
said  Richard  S.  Dixon,  then  well  knowing  the  contents  of 
said  letter. 
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1895,  November  12th.  H.  Afclnnes,  moved  for  a  writ 
of  prohibition  to  prevent  the  stipendiary  magistrate  from 
trying  the  information. — The  word  "  offence  "  means  offence 
under  the  code.  A  violation  of  the  Liquor  License  Act  is 
not  an  offence  known  to  the  code.  (Henry,  J. — Must  you 
not  show  that  there  is  something  in  the  code  to  exclude 
the  idea  of  criminality  outside  the  offences  specifically 
mentioned  ?) 

A.  MaeKay,  contra. — The  word  "  offence"  has  been 
used  as  applicable  peculiarly  to  violations  of  provincial 
laws.  The  gravamen  of  the  charge  is  making  a  threat  as 
a  means  of  extorting  money  ;  Taschereau,  455.  Section  406 
of  the  code  is  new,  and  was  intended  to  cover  offences  not 
included  in  the  preceding  section.  The  section  reads : — 
u  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
imprisonment  for  seven  years,  who,  (a)  with  intent  to 
extort  or  gain  anything  from  any  person,  accuses  or 
threatens  to  accuse  either  that  person,  or  any  other  person, 
of  any  offence  other  than  those  specified  in  the  last  section, 
whether  the  person  accused  or  threatened  with  accusation 
is  guilty  or  not  of  that  offence  ;  or,  (b)  with  such  intent  as 
aforesaid,  threatens  that  any  person  shall  be  so  accused  by 
any  person  ;  or  (c)  causes  any  person  to  receive  a  document 
containing  such  accusation  or  threat  knowing  the  contents 
thereof."  There  is  a  distinction  between  offences  and 
indictable  offences.  In  section  872  of  the  code  the  word 
offence  is  used  to  cover  a  violation  of  a  local  statute  ;  see 
also  sections  93  to  96,  105  to  113,  and  1 17  to  119  ;  Queen 
v.  Shepheard,  20  N.  S.,  476 ;  Queen  v.  Calhoun,  20  N.  S.f 
395.  (Henry,  J. — Under  sec.  92,  sub-sec.  15,  the  local 
legislature  can  fine  and  imprison.  Meagher,  J. — The  word 
"indictable"  was  probably  left  out  to  meet  just  that  class 
of  cases.)  As  to  construction ;  Hardccwtle  in  Statutory 
Law,  198. 

H.  Mclnnes  replied. 

Ritchie,  J. — The  court  are  of  opinion  that  the  word 
"offence,"  as  used  in   section  406  of  the  Criminal   Code, 
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applies  to  offences  against  local  as  well  as  against  Dominion 
acts,  and  is  not  confined  to  offences  against  the  code.  Tbo 
motion  will  therefore  be  dismissed. 


McDonald  v.  City  of  Halifax. 

Before  McDonald,  C.  J.,  and  Weathrrbr,  and  Townshknd,  J  J.,  and 
Graham,  E.  J. 

f. 

Contract  —  Construction   of  icords  used  —  Must  be   given  their  primary 

meaning,  unless  the  court  is  satisfied  by  evidence  that  they  were  used 
in  a  different  sense — Contect — Surrounding  circumstances. 

Plaintiff  sought  to  recover  a  sum  of  money  for  altering  and  lowering  the 
grade  of  a  sewer  which  he  was  constructing  under  a  contract  with  the 
defendant.  The  contract  provided  among  other  things  that  the  work 
was  to  be  carried  out  according  to  a  certain  plan  and  specification  therein 
referred  to,  and  the  specification  contained  a  clause,  providing  that 
"  the  sewer  and  walls  must  be  built  to  such  grade  as  the  city  engineer 
may  direct."  A  letter  was  handed  to  plaintiff  by  the  assistant  city 
engineer,  giving  directions  as  to  the  grade  of  the  sewer,  in  which  the 
word  "  grade  '  occurred  twice,  and  at  the  trial  evidence  was  offered 
by  plaintiff  to  show  that  the  word  was  used  in  a  different  sense  in  one 
sentence  from  that  in  which  it  was  admitted  to  have  been  used  in 
the  preceding  sentence. 

There  being  nothing  in  the  context  or  in  the  surrounding  circumstances 
to  show  that  the  word  was  used  in  the  one  instance  in  a  different  sense 
from  that  in  which  it  was  used  in  the  other. 

Held,  that  the  evidence  was  rightly  excluded. 

Plaintiff  claimed  the  sum  of  $560  for  work  done  in 
altering  the  grade  of  a  sewer  and  lowering  the  same  one 
foot  below  that  directed  by  the  city  engineer  or  his  assis- 
tant under  his  authority,  including  tearing  up  part  of  the 
work  done  on  the  sewer,  as  directed  by  the  engineer  or  his 
assistant. 

The  statement  of  claim  set  out  that : — 

1.  The  plaintiff,  on  or  abcut  the  2nd  day  of  July, 
1892,  entered  into  a  contract  in  writing  with  the  defendant 
corporation  under  its  corporate  seal,  whereby  the  plaintiff, 
for  a  certain  sum  of  money  therein  mentioned,  agreed  to 
do  certain  work  in  the  way  of  extending  the  Esplanade 
so-called,  in  the  City  of  Halifax,  upon  the  terms  and  condi- 
tions of  the  said  contract. 
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2.  The  said  contract  provided  that  the  work  thereunder 
should  be  carried  out  according  to  a  certain  plan  and  a 
certain  specification  therein  referred  to. 

3.  The  specification  in  the  foregoing  paragraph,  and  in 
the  said  contract  mentioned,  contained  clauses  in  the  words 
following : — 

(a)  "  The  sewer  and  walls  must  be  built  to  such  grade 
lines  as  the  city  engineer  may  direct." 

(b)  All  the  work  shall  be  performed  under  the  super- 
vision of  a  competent  inspector,  who  shall  be  appointed  by 
the  city  engineer,  but  the  wages  of  such  inspector  shall  be 
paid  by  the  contractor  at  the  rate  of  $3.00  psr  day,  which 
shall  be  included  in  the  amount  of  the  contract. 

(c)  The  whole  work  must  be  performed  according  to  plan 
and  specification,  and  to  the  approval  of  the  city  engineer. 

4.  After  the  plaintiff  entered  upon  the  execution  of 
the  work  mentioned  in  said  contract,  and  on  or  about  the 
1st  day  of  October,  1892,  the  city  engineer,  through  his 
assistant,  H.  W.  Johnston,  Jr.,  by  him  authorised  and 
deputised,  gave  the  following  directions  as  to  the  sewer 
and  walls  referred  to  in  paragraph  3  (a)  hereof : — 

"  The  grade  at  the  electric  light  pole  will  be  one  foot, 
ten  and  three-eighth  inches  (J,  lOf )  below  the  mark  made 
this  morning  on  the  large  granite  boulder  at  the  foot  of  the 
light  pole,"  the  same  being  contained  in  a  letter  addressed 
to  the  plaintiff,  signed  by  the  said  H.  W.  Johnson,  Jr.,  and 
dated  October  1st,  1892. 

5.  The  plaintiff,  under  the  personal  and  continuous 
supervision  of  an  inspector  appointed  by  the  city  engineer, 
and  under  the  occasional  supervision  of  the  above-mentioned 
H.  W.  Johnston,  Jr.,  made  an  excavation  to  the  depth  in 
paragraph  four  (4)  of  this  statement  of  claim,  and  also  in 
the  written  instructions  of  the  said  H.  W.  Johnston,  Jr., 
mentioned,  and  in  accordance  therewith  built  and  completed 
the  greater  part  of  the  side  walls  and  bottom  of  a  sewer. 

6.  Thereafter,  the -said  H.  W.  Johnston,  Jr.,  acting  as 
the  deputy  and  authorised  agent  of  the  city  engineer  of  the 
City  of  Halifax,  told  and  instructed  the  plaintiff  that  the 
grade  at  the  aforesaid  electric  light  pole  was  one  foot  or 
thereabouts  too  high,  and  directed  the  plaintiff  make  the 
same  one  foot  or  thereabouts  deeper,  according  to  tbe  new 
grade  by  him  given,  which  necessitated  tearing  up  the  side 
and  bottom  walls  of  said  sewer,  so  far  as  constructed, 
making  a  further  excavation  of  one  foot  in  depth,  and 
rebuilding  the  side  and  bottom  walls  of  said  sewer,  all  of 
which  work  the  plaintiff  thereupon  did. 
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The  defence  was  that  the  work  and  materials  were  to 
be  done  and  provided  by  plaintiff  in  accordance  with  the 
terms  of  the  contract,  as  well  as  according  to  the  plan 
and  specification,  and  that  no  directions  were  given  or 
authorised  except  such  as  were  authorised  by  the  plan  and 
specifications. 

The  cause  was  tried  before  Henry,  J.,  who  gave  judg- 
ment for  defendant,  on  the  ground  that  nothing  was  shown 
and  no  relevant  evidence  offered  to  relieve  the  plaintiff 
from  the  necessity  of  building  the  sewer  to  the  grade 
required  by  his  contract,  or  to  entitle  him  to  be  re-imbursed 
for  work  and  materials  expended  and  used  under  a  mis- 
taken view  as  to  the  depth  necessary  to  be  excavated  for  the 
construction  of  the  sewer. 

Plaintiff  appealed. 

1895,  April  4th.  C.  D.  McDonald,  in  support  of 
appeal. — Evidence  as  to  the  meaning  of  the  word  "  grade  " 
was  improperly  rejected,  that  word  having  a  technical  mean- 
ing. It  means  in  this  connection,  depth  of  excavation ; 
5  A.  <k  E.,  302.  It  was  not  necessary  for  us  to  show  in  the 
first  place  that  the  word  had  a  peculiar  meaning.  Where 
a  technical  word  is  used  in  reference  to  a  technical  matter, 
the  technical  meaning  is  the  primary  meaning;  Elphinstone 
on  the  Interpretation  of  Deeds,  47,  48, 51  and  54  ;  9C,  &F., 
525  ;  5  A.  <k  E.,  302  ;  4  East,  135 ;  4  DeG.,  M.  A  G.,  591  . 

3  EL  &  Elt  306,  315  ;  2  App.  Cases,  462-8.  (Weatherbe| 
J. — The  law  is  not  disputed.  The  only  question  is  as  to  its 
application.)  It  is  sufficient  to  enable  me  to  get  in  the 
evidence  tendered  to  assert  that  the  word  may  have  a 
particular  as  well  as  a  popular  meaning.  (Weatherbe,  J. 
— You    might   say  that   of  any  word.)     3  B.  <k  Ad.,  728 

4  B.  &  Aid.,  588  ;  5  Bing.  N.  C,  121  ;  6  Ad.  &  El.,  153 
2  C.  &  P.,  525  ;  L  R.,  8  C.  P.,  482  ;  L.  R,  7  Q.  B.,  126 
1  Mason,  11  ;  1  Starkie  N.  P.,  210 ;  30  L.T.,  263  ;  Oreenleaf, 
vol.  1,  page  277,  278,  280,  295.  Evidence  was  tendered  of 
usage  in  the  engineering  business.  The  city  is  bound  by 
the  acts  of  the  inspector.  Evidence  was  tendered  to  show 
that  the  assistant  engineer  was  present  while  excavation 
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was  going  on  at  the  mistaken  depth.  (Graham,  E.  J. — 
Did  you  tender  evidence  to  show  that  he  knew  of  the  mis- 
take ?)     Not  directly,  but  the  evidence  would  be  relevant. 

McCoy,  Q.  G,  contra. — The  subject  matter  of  the  con- 
tract was  the  building  of  a  sewer  of  a  certain  size  and 
depth,  and  of  a  grade  of  two  feet  in  a  100.  Nothing  can 
be  plainer  than  that.  (Weatherbe,  J. — There  were^much 
more  substantial  reasons  for  rejecting  the  evidence  than 
anything  mentioned  by  the  judge.)  13  C.  B.  N.  S.,  263. 
The  plans  and  specifications  were  part  of  the  contract; 
40  Ch.  D.,  55. 

C.  D.  McDonald,  in  reply. — A  mistake  made  by  the 
engineer  in  directions  given,  not  being  a  mistake  in  the  con- 
tract plan  or  specifications,  is  not  covered  by  the  clauses. 
The  engineer  was  the  agent  of  the  city  with  reference  to 
the  carrying  out  of  the  contract ;  Evans  on  Principal  and 
Agent,  124,  133,  178. 

1895,  November  30th.  Townshend,  J. — The  learned 
judge,  on  the  trial  of  this  cause,  refused  to  receive  evidence 
of  two  civil  engineers  "  to  show  that  the  word  '  grade  '  used 
in  the  second  sentence  of  letter  '  C  meant  the  depth  of  the 
excavation  necessary  for  the  building  of  the  sewer,  and 
that  it  could  not  have  any  other  meaning  unless  explained 
so  to  have  been  used  by  the  engineer  to  the  contractor.1' 

The  letter  '  C  referred  to  is  addressed  to  plaintiff  by 
the  assistant  city  engineer,  and  is  as  follows  : — 

"  The  grade  of  the  sewer  at  the  Esplanade  will  be  two 
feet  (2)  in  one  hundred  feet,  starting  from  the  present  level 
of  the  invert  of  the  old  sewer.  The  grade  at  the  electric 
light  pole  will  be  one  foot,  ten  and  three-eighth  inches 
(1,  10|)  below  the  mark  made  this  morning  on  the  large 
granite  boulder  at  the  foot  of  the  light  pole." 

This  letter  contained  instructions  from  the  assistant 
city  engineer  to  the  plaintiff  for  carrying  out  a  contract 
entered  into  by  him  to  construct  an  extension  of  the  sewer 
at  the  Esplanade.  In  the  specifications  of  such  contract  is 
the  following  provision :  (a)  "  The  sewer  and  walls  must 


Digitized  byVjOOQlC 


88  THE    NOVA    SCOTIA    REPORTS,    1895. 

be  built  to  such  grade  lines  as  the  city  engineer  may  direct" 
The  electric  light  pole  mentioned  in  the  letter  had  been 
proved  to  be  about  half  way  along  the  length  of  the  new 
sewer.  The  plaintiff  says  he  understood  the  second  part  of 
the  letter  in  which  the  word  "  grade  "  is  mentioned  to  refer 
to  the  depth  of  the  excavation  to  be  made,  and  it  was  to 
prove  that  his  understanding  was  correct  that  the  rejected 
eviddhce  was  offered. 

It  is  contended  that  the  rejection  of  this  evidence  was 
erroneous,  and  that  it  was  competent  to  prove  by  oral 
evidence  that  the  use  of  the  word  grade  in  the  second  part 
had  a  different  meaning  from  that  which  it  had  in  the 
first,  about  which  there  is  no  controversy.  There  are 
certain  well-known  exceptions  to  the  universal  rule  that 
parol  evidence  may  not  be  given  to  interpret  written  docu- 
ments, and  the  question  is  whether  this  comes  under  any 
of  them,  and  which. 

In  Stephen' 8  Digest  of  Evidence,  article  91,  section  2, 
the  rule  is  simply  stated  thus : — 

"  In  order  to  ascertain  the  meaning  of  the  signs  and 
words  made  upon  a  document,  oral  evidence  may  be  given 
of  the  meaning  of  illegible,  or  not  commonly  intelligible 
characters,  of  foreign,  obsolete,  technical,  local,  and  provin- 
cial expressions,  of  abbreviations,  and  of  common  words 
which  from  the  context  appear  to  have  been  used  in  a 
peculiar  sense,  but  evidence  may  not  be  given  to  show  that 
common  words,  the  meaning  of  which  is  plain,  and  which 
do  not  appear  from  the  context  to  have  been  used  in  a 
peculiar  sense,  were  in  fact  so  used." 

Now  the  contract,  and  the  evidence  show  the  word 
"grade"  was  here  used  in  reference  to  a  sewer,  and  in  its 
ordinary  signification  no  doubt  could  arise  in  the  mind  of 
any  one  what  was  meant  by  it.  From  the  context  there 
is  nothing  to  suggest  it  has  been  used  otherwise  than  in  its 
ordinary  sense — indeed  it  is  admitted  that  when  first  used 
it  has  that  meaning,  and  so  also  in  the  contract  to  which 
the  letter  has  reference.  Then  look  at  the  letter,  and  see 
if  there  is  any  ground  for  the  argument.  It  states  first 
that  the  grade  of  the  sewer  will  be  two  feet  in  one  hundred 
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and  adds  that,  at  a  certain  point — half  the  distance — the 
grade  will  be  one  foot  lOf  from  a  certain  mark. 

It  seems  to  me  not  open  to  doubt  that  the  word  was 
used  in  both  instances  in  one  and  the  same  sense,  and 
certainly  there  is  nothing  whatever  in  the  evidence  or  con- 
text to  lead  to  the  inference  that  it  was  used  in  any 
peculiar  sense.  Tindal,  C.  J.,  in  Shore  v.  Wilson,  9  CI.  &  F., 
565,  says : — 

t%  The  general  rule  I  take  to  be  that  when  the  words  of 
any  written  instrument  are  free  from  ambiguity  in  them- 
selves, and  where  external  circumstances  do  not  create  any 
doubt  or  difficulty  as  to  the  proper  application  of  these 
words  to  claimants  under  the  instrument,  or  the  subject 
matter  to  which  the  instrument  relates,  such  instrument  is 
always  to  be  construed  according  to  the  strict,  plain, 
common  meaning  of  the  words  themselves,  and  that,  in  such 
case,  evidence  dehors  the  instrument,  for  the  purpose  of 
explaining  it  according  to  the  surmised  or  alleged  intention 
of  the  parties  to  the  instrument,  is  utterly  inadmissible." 

In  Holt  v.  CoUyer,  16  Cb.  D.,  720,  Fry,  J.,  says:— 

"  In  my  view  the  principle  upon  which  words  are  to  be 
construed  in  instruments  is  very  plain.  When  there  is  a 
popular  and  common  word  used  in  an  instrument,  that  word 
must  be  construed  prima  facie  in  its  popular  and  common 
sense.  If  it  is  a  word  of  a  technical  or  legal  character,  it 
must  be  construed  according  to  its  technical  or  legal 
meaning.  If  it  is  a  word  which  is  of  a  technical  or  scien- 
tific character,  then  it  must  be  construed  according  to  that 
which  is  its  primary  meaning,  namely,  its  technical  or 
scientific  meaning.  But  before  you  can  give  evidence  of 
the  secondary  meaning  of  a  word,  you  must  satisfy  the 
court  from  the  instrument  itself,  or  from  the  circumstances 
of  the  case,  that  the  word  ought  to  be  construed,  not  in  its 
popular  or  primary  signification,  but  according  to  its 
secondary  intention." 

The  primary  meaning  of  the  word  "  grade  "  in  engineer- 
ing T  find  in  Webster's  Dictionary  to  be  as  follows  : — 

"  In  a  railroad  or  highway  the  rate  of  ascent  or  descent 
— usually  stated  as  so  many  feet  per  mile,  or  as  one  foot 
rise  or  fall  in  so  many  of  horizontal  distance  as  a  heavy 
grade — a  grade  of  twenty  feet  per  mile  or  of  1  in  264 — a 
gradient  —  deviation  from  a  level  surface  to  an  inclined 
plane." 
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As  I  understand  the  authorities,  above  quoted,  it  is  in  this 
sense,  and  no  other,  the  word  grade  must  be  read  in  this 
letter,  unless  from  the  context  or  surrounding  circumstances 
the  court  is  satisfied  it  was  not  used  in  that  sense — or,  in 
the  language  of  Elphinstone  on  Deeds,  rule  10 : — 

"  When  the  words  used  in  a  deed  are  in  their  primary 
meanings  unambiguous,  and  when  such  meanings  are  not 
excluded  by  the  context,  and  are  sensible  with  respect  to 
the  circumstances  of  the  parties  at  the  time  of  the  execut- 
ing of  the  deed,  such  primary  meanings  must  be  taken  to 
be  those  in  which  the  parties  used  the  words." 

Now  the  learned  counsel  at  the  trial  proposed  to  violate 
this  rule  in  terms  by  adducing  the  evidence  of  engineers  to 
show  that  it  meant  something  entirely  different,  and  to  do 
so  without  the  court  being  satisfied  first  that  it  was  not 
used  in  its  primary  meaning.  This  in  effect  would  have 
enabled  the  plaintiff  by  parol  testimony  to  give  a  meaning 
to  a  written  document,  clear  and  unambiguous  on  its  face, 
entirely  at  variance  with  what  was  so  expressed.  This  we 
think  could  not  be  done,  and  that  the  learned  judge  rightly 
excluded  the  evidence.  The  appeal  will  be  dismissed 
with  costs. 

Weatherbe,  J. — I  have  come  to  the  same  conclusion. 

Graham,  E.  J.,  concurred. 

McDonald,  C.  J. — I  have  read  the  opinion  of  Mr. 
Justice  Townshend  and  1  agree  with  him.  In  my  opinion 
the  testimony  tendered  at  the  trial  was  inadmissible. 
Neither  the  subject  nor  the  occasion  warranted  its  recep- 
tion as  expert  evidence. 

Again,  I  am  of  opinion  that  the  letter  of  the  city 
engineers  assistant,  construed  with  reference  to  the  plain- 
tiff's contract,  gave  correct  directions,  and  that  the  mistake 
arose  through  the  plaintiff  not  understanding  it.  But  even 
if  it  were  not  correct,  I  still  think  the  defendant  corpora- 
tion would  not  be  responsible  for  that  officer's  mistake. 
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'McMillan   et  al.  v.  Giovanetti    et  al. 

Before  McDokand,  C.  J.,  and  Weatotrbi,  Ritchiz,  Townshknd  and 
Meagher,  J  J. 

Canada  Temperance  Act — Conviction  for  violation  of —  Goods  taken  under 
distress  warrant  to  enforce  payment  of  fine  —  Action  of  replevin  for — 
Bond — Action  on  —  Plea  of  payment  —  Construction  of  receipt  —  Com- 
promise — How  to  be  regarded —  Power  to  make — Satisfaction  piece  — 
Setting  aside  —  Presumption  draxonfrom. 

The  defendant  6.  having  been  convicted  of  a  violation  of  the  Canada 
Temperance  Act  and  fined,  a  warrant  of  distress  was  issued  to  enforce 
payment  of  the  fine,  under  which  goods  of  G.  were  seized.  G.  brought 
replevin,  and  obtained  possession  of  the  goods  on  executing  the  usual 
bond.  On  the  trial  of  the  replevin  suit  judgment  was  given  in  favor 
of  plaintiffs  for  the  return  of  the  goods,  and  payment  of  the  sum  of 
$88.10  costs.  Defendant  thereupon  paid  to  the  solicitors  who  were 
entrusted  with  the  enforcement  of  the  judgment  the  sum  of  $110,  and 
took  a  receipt  "  in  full  settlement  of  C  T.  A.  fine  and  costs."  A  satis- 
faction piece  was  drawn  up,  signed  by  M.  the  prosecutor,  and  placed 
on  record.  To  an  action  by  plaintiffs  on  the  bond  alleging  that  the 
goods  were  not  returned  and  the  judgment  not  satisfied,  defendants 
pleaded  that  the  bond  was  discharged  by  the  payment,  receipt,  and 
satisfaction  piece. 

Held,  that  if  the  matter  was  to  be  regarded  as  a  compromise  in  respect  to 
the  value  of  the  replevin  judgment,  plaintiffs  were  bound  by  it,  but 
that,  so  far  as  it  purported  to  be  a  satisfaction  of  the  fine,  it  must  be 
regarded  as  invalid. 

Held,  per  Townshknd,  J.,  that  the  receipt  must  be  so  read  as  to  uphold  the 
intention  of  taking  a  sufficient  sum  to  pay  the  fine,  and  costs,  and  a 
smaller  sum  in  satisfaction  of  the  solicitors'  costs 

Also,  that  it  was  within  the  authority  of  the  solicitors  to  make  any  com- 
promise of  their  costs  that  they  saw  fit  for  the  purpose  of  obtaining 
speedy  payment. 

Also,  the  records  of  the  court  showing  that  the  judgment  had  been  satis- 
fied, it  was  to  be  presumed  that  the  conditions  of  the  bond  had  been 
performed,  and  that  it  was  not  open  to  p'aintiffs  to  show  the  contrary 
without  taking  steps  to  have  tne  release  set  aside  as  having  been 
obtained  by  fraud  or  mistake. 

Appeal  from  the  judgment  of  Dodd,  C.  C.  J.,  for  defend- 
ant with  costs  in  an  action  on  a  replevin  bond.  The  f»cts 
appear  fully  in  the  judgments. 

1895,  March  30th.  W.  B.  A.  Ritchie,  in  support  of  appeal. 
— The  whole  question  is  whether  our  claim  has  been  settled. 
We  admit  that  the  judgment  was  settled,  but  the  gjods  were 
not  returned.  The  sum  of  $110  was  paid,  being  $22  more 
than  the  costs.  We  were  entitled  to  the  costs  and  the 
amount  of  the  fine  foi  violation  of  the  Canada  Temperance 


Digitized  byVjOOQlC 


92  THK    NOVA    SCOTIA    REPORTS,    1895. 

Act,  $50.  The  goods  were  in  the  hands  of  the  constable 
under  a  warrant.  He  had  a  lien  for  the  fine.  There  is  no 
evidence  as  to  the  value  of  the  goods,  (Mettish. — A  receipt 
was  given  in  full  for  the  $110  for  fine  and  costs.  McDonald, 
C.  J. — What  have  you  to  say  to  that  ?)  After  judgment  for 
the  full  amount  of  the  fine  and  costs,  the  solicitor  had  no 
authority  to  give  a  receipt  in  full  for  a  less  amount. 
(Townshend,  J. — It  seems  to  me  the  question  is  whether, 
where  two  persons  obtain  a  judgment,  one  can  release.)  No. 
A  satisfaction  piece  must  be  signed  by  the  plaintiff.  The 
prosecutor  and  defendant  cannot  make  an  arrangement  to 
defeat  the  claim  of  the  constable.  The  satisfaction  set  up 
is  not  proved.  One  of  two  creditors  cannot  discharge  a 
debt ;  Steed  v.  Stead,  22  Q.  B.  D.,  537. 

H.  MeUish,  contra. — The  full  amount  of  the  bond  and 
interest  is  claimed  under  a  bond  with  these  conditions.  The* 
action  should  be  for  the  amount  actually  due.  The  breach 
should  be  set  out  and  damages  claimed.  (Weatherbe,  J. — 
They  can  bring  their  action  for  the  penalty  and  you  can 
plead  your  equities.)  There  is  no  evidence  of  damages. 
(Townshend,  J. — There  must  be  a  judgment  for  nominal 
damages.)  The  bond  was  not  a  money  bond,  but  a  security, 
and  the  equitable  rules  must  apply  ;  Order  45,  Rules  1  and 

5  \.  Leake  on  Contracts,  122,  123  ;  Sloivman  v.  Walter,  White 

6  Tudor's  L.  C,  p.  1258 ;  21  Q.  B.  D.,  414.  The  judgment 
being  for  return  of  goods,  the  principle  that  you  cannot 
accept  a  smaller  sum  does  not  apply.  Payment  to  the  soli- 
citor is  payment  to  the  client.  The  authority  of  the  solicitor 
does  not  expire  at  judgment ;  Powell  v.  Little,  1  Wm.  B.,  8. 
Authority  is  presumed  ;  Butler  v.  Knight,  L.  R.,  2  Ex.,  113. 
Where  the  solicitor  is  allowed  to  go  on,  no  special  authority 
to  make  a  compromise  is  required.  The  satisfaction  piece 
purports  to  be  made  by  solicitors  having  authority;  Swinfen 
v.  Swinfen,  24  Beav.,  564 ;  Lyons  v.  DonJcin,  23  N.  S.,  261. 
It  does  not  appear  that  either  of  the  plaintiffs  authorized 
the  action.  The  condition  of  the  bond  was  never  broken. 
The  bond  is  defective.      There  never  was  a  judgment  that 
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the  goods  should  be  restored  and  damages  paid.  The 
receipt  is  not  a  discharge  of  the  fine.  Where  two  parties 
have  the  same  solicitor  in  a  suit,  the  solicitor  is  justified  in 

acting  on  the  instructions  of  one ;  22  W.  R,  856 ; 

Leake  on  Contracts,  802,  citing  7  M.  <k  W.,  81. 

W.  B.  A.  Ritchie,  in  reply. — All  that  the  prosecutor 
gets  is  his  costs.  The  fine  is  to  be  paid  to  the  magistrate  ; 
B.  S.  Canada,  p.  2166. 

1895,  30th  November.  Meagher,  J. — The  defendant, 
Giovanetti,  was  the  principal,  and  his  co-defendants  were 
his  sureties,  on  a  replevin  bond,  in  a  suit  in  which  he  was 
plaintiff,  and  the  present  plaintiffs,  McMillan  and  Mclntyre, 
were  defendants. 

Giovanetti,  before  the  suit  was  begun,  had  been  con- 
victed of  an  offence  against  the  Canada  Temperance  Act 
and  fined  $50.00.  The  plaintiff,  McMillan,  was  the  pro- 
secutor in  that  proceeding,  and  the  plaintiff,  Mclntyre, 
was  the  constable  to  whom  the  warrant  of  distress  upon 
that  conviction  was  delivered  to  be  enforced.  Mclntyre 
seized  a  quantity  of  goods  belonging  to  Giovanetti  under  it. 
Giovanetti  replevied  and  retained  them. 

The  replevin  action  was  tried  and  a  judgment  given 
against  Giovanetti  for  a  return  of  the  goods  and  payment 
of  $88.77  costs.  No  damages  were  awarded.  Messrs.  Hearn 
h  fleam  were  solicitors  for  defendants  in  that  action.  A 
few  days  after  judgment  was  entered  Giovanetti  paid  them 
$110.00,  and  received  from  them  the  following  documents, 
which  were  entitled  in  the  cause  : 

"  Received  from  above-named  plaintiff  the  sum  of  one 
hundred  and  ten  dollars  in  full  settlement  of  C.  T.  A.  fine 
and  costs  due  defendants  in  above  action. 

(Sgd.)    Hearn  &  Hearn, 

Solicitors  for  Defendants" 
"  Satisfaction  is  acknowledged  of  the  judgment  entered 
between  the  said  plaintiff  and  the  said  defendants  on  the 
7th  day  of  July,  1893. 

Dated  the  8th  day  of  July,  1893. 

(Sgd.)    John  D.  McMillan, 

For  Defendants" 
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It  sufficiently  appears  from  the  admissions  that  Hearn 
&  Hearn  were  entrusted  with  the  enforcement  of  the  judg- 
ment recovered  in  the  replevin  suit,  and  at  the  time  of  the 
payment  were  acting  as  solicitors  for  the  defendants  therein. 
The  judgment,  I  take  it,  involves  a  finding  that  the 
authority  of  the  solicitors,  Hearn  &  Hearn,'  had  been  con- 
tinued and  existed  at  the  time  of  the  agreement  and  pay- 
ment in  question.  D.  A.  Hearn,  one  of  the  members  of 
Hearn  &  Hearn,  is  the  plaintiff's  solicitor  in  the  present 
suit :  a  position,  I  cannot  help  saying,  he  should  have  left 
for  some  other  solicitor  to  fill.  McMillan  was  a  party  to 
the  settlement,  and  there  can  be  no  question  as  to  the 
correctness  of  the  judgment  so  far  as  he  is  concerned.  He* 
signed  the  settlement,  as  if  he  had  authority  to  act  for  his 
co-defendant.  It  has  not  been  shown  whether  he  had  such 
authority  or  not,  but  he  was  the  person  who  had  the 
greatest  interest  in  the  fruits  of  the  judgment. 

The  defendants  contend  that  the  replevin  bond,  upon 
which  the  present  action  is  founded,  has  been  discharged 
by  the  payment  receipt  and  satisfaction  piece  above  men- 
tioned, coupled  with  the  admitted  facts  and  surrounding 
circumstances.  The  breach  alleged  is  that  the  goods  were 
not  returned  and  the  judgment  was  not  satisfied.  The 
whole  penalty  is  claimed.  The  bond  is  not  a  money  bond  : 
it  was  given  as  security  for  the  performance  of  certain 
things,  and  upon  their  performance  it  is  at  an  end.  The 
whole  penalty  is  not,  of  course,  recoverable.  If  the  judg- 
ment has  not  been  satisfied,  then  the  damages  must  be 
assessed.  A  condition  of  the  bond  is  that  if  the  court 
should  adjudge  that  the  goods  and  chattels  should  be 
restored  to  McMillan  and  Mclntyre  with  damages  for 
detaining  them,  then  if  Giovanetti  should  restore  them,  and 
pay  and  satisfy  any  judgment  that  might  be  recovered 
against  him,  the  bond  would  become  void.  The  goods  were 
not  the  property  of  either  of  the  plaintiffs.  Their  only 
right — assuming  they  had  a  joint  interest — was  to  have 
the  goods  restored  bo  that  the  warrant  might  be  enforced 
against   them  by  a  sale.      The  judgment  in  the  replevin 
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suit  did  not  award  damages  for  detaining  them,  nor  was  it 
adjudged  that  they  should  be  restored  with  damages.  The 
only  liability,  it  appears  to  me,  fixed  by  the  judgment,  was 
the  return  of  the  goods  and  payment  of  the  costs.  The 
penalty  recoverable  under  the  warrant  was  $50.00.  No 
part  of  that  sum  could  be  legally  remitted  by  the  parties 
to  the  replevin  suit ;  but  that  question  does  not  arise  here. 

All  the  courtis  now  called  upon  to  determine  is  whether 
or  not  the  judgment  has  been  satisfied.  There  is  no  allega- 
tion or  proof  of  the  value  of  the  goods.  They  may  or  may 
not  have  been  worth  $50.00.  I  do  not  see  that  it  would 
make  any  difference  if  we  regarded  them  as  worth  that 
sum.  Other  considerations  might  have  arisen  in  the 
interval  between  the  proceedings  to  replevy  and  the  settle- 
ment relied  on — which  made  it  expedient  and  proper  for 
defendants  to  accept  a  sum  less  than  the  supposed  value, 
at  that  time,  of  the  goods  as  an  equivalent  for  their  Tight, 
under  the  judgment,  to  a  return  of  the  goods. 

I  have  pointed  out  that  neither  the  amount  of  the  fine 
nor  the  value  of  the  goods  was  adjudicated  upon  in  that 
suit,  and  that  the  judgment  determined  the  present  plain- 
tiffs' right  to  a  return  of  the  goods  and  payment  of  the 
costs  taxed  and  nothing  more.  If  the  goods  were  restored 
and  sold  they  might  or  might  not  have  produced  the 
amount  of  the  fine.  If  restored  in  proper  season  and  the 
costs  paid,  the  judgment  and  the  bond  too  would  have  been 
satisfied,  even  if  the  goods  did  not  realize  $20.00. 

I  am  not  aware  of  any  principle  which  could  or  ought  to 
control  the  successful  parties  in  that  action,  so  tar  as  to 
disable  them  from  fixing  a  value  upon  the  right  to  a  return 
of  the  goods  which  that  judgment  created  in  their  favor. 

There  is  not,  so  far  as  1  can  perceive,  the  slightest 
necessity  for  regarding  the  transaction  after  the  judgment 
as  in  any  sense  a  compromise  of  the  fine  or  condonation  of 
the  offence  of  which  Giovanetti  was  convicted.  The  transac- 
tion, to  the  extent  to  which  it  purported  to  be  a  settlement 
of  the  fine,  may  be  regarded  as  invalid.  If  upon  the 
restoration  and  sale  of  the  goods  a  portion  of  the  fine  or 
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costs  collectible  under  the  warrant  remained  unpaid,  surely 
nothing  would  stand  in  the  way  of  the  constable,  so  as  to 
prevent  his  making  a  further  levy  on  goods  of  Giovanetti 
for  such  balance.  This  consideration  convinces  me  that  a 
discharge  of  the  judgment  would  not  necessarily  operate  to 
defeat  a  further  levy  for  any  balance  remaining  due  upon 
the  warrant. 

If,  after  the  judgment  in  replevin,  the  parties  met  and 
agreed  that,  upon  a  restoration  and  sale  of  the  goods,  $25 
only  would  be  realized,  and  that  sum  was  thereupon  paid, 
as  an  equivalent  for  what  the  goods  upon  sale  would  pro* 
duce,  I  cannot  see  what  there  would  be  in  that  transaction 
which  could  defeat  a  further  levy  for  the  unpaid  balance 
collectible  under  the  warrant. 

The  plaintiffs  may  have  received  through  the  payment 
made  all  that  they  were  entitled  to,  and  more  perhaps 
than  they  could  have  recovered,  through  a  restoration  and 
sale  of  the  goods,  or  by  enforcing  the  judgment  in  every 
way  open  to  them. 

For  aught  that  appears  to  the  contrary,  it  may  be  that 
the  parties  to  the  bond  were  not  sufficiently  substantial  to 
justify  a  belief  that  the  value  of  the  goods  and  the  costs 
could  be  recovered.  If  not,  then  the  settlement  may  have 
been  an  advantageous  one  for  the  now  plaintiffs.  At  all 
events,  the  parties  and  their  solicitors  were  the  best  judges 
of  the  situation. 

It  was  held  in  Butler  v.  Knight,  L.  R  2  Exch.,  109, 
that  if  the  plaintiff  in  an  action  continues  the  authority 
of  his  attorney  after  judgment  by  allowing  him  to  proceed 
to  obtain  satisfaction,  the  attorney  retains  the  power  to 
bind  his  client  by  a  compromise. 

I  have  no  doubt  the  authority  of  the  solicitors  was 
continued  in  this  case,  and  therefore,  if  the  matter  is  to  be 
regarded  as  a  compromise  in  respect  to  the  value  of  the 
replevin  judgment,  their  clients,  the  present  plaintiffs,  are 
bound  by  it. 

It  is  not,  as  I  view  it,  a  case  where  a  smaller  sum  was 
accepted  in  satisfaction  of   a  greater  one  without  other 
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considerations.      The  appeal    should    be   dismissed,    and 
with  costs. 

McDonald,  C.  J.,  Weatherbe,  and  Ritchie,  J.  J.,  con- 
curred. 

Towxshend,  J. — The  defendants  gave  a  bond  to  the 
sheriff  in  the  usual  form  on  his  executing  a  writ  of  replevin 
against  the  present  plaintiffs.  The  action  was  tried, 
resulting  in  a  verdict  for  the  present  plaintiffs,  then 
defendants.  Thereupon  defendants  here  became  liable 
under  the  bond  to  restore  the  replevied  goods  with 
damages,  and  to  pay  the  costs  of  action.  On  the  11th  day 
of  July,  1893,  a  few  days  after  judgment  was  entered,  the 
defendants  paid  to  Messrs.  Hearn  &  Hearn,  solicitors  in 
that  action  for  the  present  plaintiffs,  $110.00,  and  took  the 
following  receipt : 

"  Received  from  the  above  named  plaintiff  (now 
defendant,  Lorenzo  Qiovanetti)  the  sum  of  one  hundred 
and  ten  dollars  in  full  settlement  of  C.  T.  A.  fine  and  costs 
due  defendant  in  above  action. 

(Sgd.)    Hearn  &  Hearn, 

Solicitors  for  Defendant" 

A  satisfaction  piece  was  also  given  of  the  judgment, 
signed  by  John  D.  McMillan,  one  of  the  defendants  (now 
plaintiff),  and  also  signed  by  Messrs.  Hearn  &  Hearn, 
solicitors  for  defendants. 

The  defendants  are  now  sued  upon  the  replevin  bond 
given  to  the  sheriff  in  the  action  so  tried  out,  decided,  and 
satisfied  by  payment  of  the  $110.00.  It  appears  that  the 
defendant,  Lorenzo  Giovanetti,  had  been  convicted  under 
the  Canada  Temperance  Act  and  fined  $50  and  costs,  and 
that  the  plaintiff,  Duncan  Mclntyre,  was  the  constable 
who,  under  a  warrant  of  distress,  had  seized  the  goods  in 
question,  and  that  John  D.  McMillan  was  the  prosecutor 
who  obtained  that  conviction.  It  is  now  contended  that 
the  defendant,  Giovanetti,  is  still  liable  for  the  difference 
between  what  he  paid  and  the  full  amount  of  the  convic- 
tion and  costs,  and  that  the  defendant's  solicitors  had  no 
7 — n.  s.  R.  28. 
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authority  to  take  less,  and  that  the   payment  of  a  smaller 
sum  is  not  an  answer  to  a  larger  demand. 

I  pass  over  what  looks  like  a  breach  of  good  faith  on 
the  part  of  the  present  plaintiffs  and  their  solicitors  in  this 
transaction  to  its  legal  aspects.  It  was  conceded  by  the 
learned  counsel  for  the  plaintiffs,  that  solicitors,  at  any 
rate  after  judgment,  have  authority  to  receive  the  fruits  of 
the  judgment  in  money,  and  that  a  payment  so  made  would 
be  good.  He  denied,  however,  the  authority  to  compromise. 
In  the  admission  signed  by  Mr.  D.  A.  Hearn,  plaintiff's 
solicitor,  is  the  following  : 

"That  in  consideration  of  the  payment  of  $110.00 
before  a  certain  hour  of  a  certain  day,  the  solicitors  of  the 
said  defendant  (that  is  to  say  the  now  plaintiffs)  agreed 
that  the  same  would  be  taken  in  full  satisfaction  of  the 
said  fine  and  costs  of  the  said  replevin  action,  and  that 
such  payment  was  made  on  or  before  such  hour,  and  the 
said  receipt  given  therefor." 

At  least  no  question  can  be  raised  as  to  what  was 
intended  between  the  solicitors  for  the  present  plaintiffs 
and  the  defendant. 

Now  it  seems  to  me  it  was  quite  within  the  authority 
of  the  solicitors,  Messrs.  Hearn  &  Hearn.  to  make  any 
compromise  of  their  costs  they  thought  proper,  in  order  to 
obtain  speedy  payment.  I  will  not  impute  to  them  mis- 
conduct as  solicitors  by  holding  that,  in  accepting  $110.00, 
they  exceeded  their  authority,  nor  yet  that  they  meant  to 
compromise  a  criminal  offence.  The  receipt  bears  no  such 
necessary  construction,  and  I  will  read  it  so  as  to  uphold 
what  I  am  bound  to  think  was  their  intention  to  take 
enough  to  pay  the  fine  and  costs,  and  a  smaller  sum  in 
payment  of  their  own  costs  of  action. 

Moreover,  the  judgment  has  been  released,  and  the 
records  of  the  court  show  it  to  have  been  satisfied.  In  my 
opinion,  while  the  satisfaction  remains  on  the  record,  it  is 
absolute  proof  that  the  condition  of  the  bond  has  been 
performed  as  to  every  matter  contained  there,  and  it  is  not 
open  to  the  plaintiffs  to  show  the  contrary  in  this  action. 
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If  pot  there  by  mistake*  or  fraud,  or  without  authority, 
the  plaintiffs  must  just  take  stepa  to  have  it  set  aside. 

I  think  the  decision  below  was  right,  and  this  appeal 
should  be  dismissed  with  costs. 


McKay  v.  McDonald. 

Before  Weathkrbr,  and  Ritchie,  J  J.,  Graham,  E.J.,  and  Meagher,  J. 

Trespass  to  land — Action  against  grantee  from  Croicn — Woodland — 
Possession  must  be  open  and  notorious  to  divest  title  of  Crown — Dor- 
trine  of  Smyth  v.  McDonald,  1  Old.,  not  tq  be  extended— Deed  from 
stranger  to  title — Registry  does  not  affect  owner  until  notice — Finding 
of  jury  as  to  doubtful  line  will  not  be  disturbed. 

Plaintiff  claimed  land  as  against  the  grantee  from  the  Crown,  on  the 
ground  that,  at  the  time  the  grant  was  made,  plaintiff  was  in  the  actual, 
open,  and  exclusive  possession  of  the  land.  The  land  in  question  was 
a  small  piece  of  woodland,  which  was  covered  by  plaintiff's  deed,  but 
was  neither  fenced  nor  under  cultivation,  and  the  only  evidence  of 
occupation  by  plaintiff  was  of  going  on  the  land  and  removing  stones, 
and  cutting  wood  and  poles  "  at  many  times."  At  the  time  the  grant 
was  made  there  was  no  one  in  actual  occupation,  and  no  visible  evi- 
dence of  occupation. 

Meld,  that  the  acts  shown  were  not  of  such  an  exclusive,  continuous,  and 
notorious  character  as  to  require  the  Crown,  before  granting  the  land, 
to  take  steps  to  restore  its  rights. 

Held,  also,  that  the  Crown  was  not  affected  with  notice,  under  the  Regis- 
try Act,  of  the  recording  of  a  deed  of  the  land  by  a  stranger  to  the 
title. 

Held,  also,  that  acts  of  ownership  exercised  by  a  party  upon  land  to 
which  he  has  a  good  title  will  not  be  extended  to  adjoining  land 
included  in  his  deed  but  to  which  he  has  no  title,  in  the  absence  of 
actual  occupation  of  a  part  of  the  land  claimed.  The  doctrine  of 
Smyth  v.  McDonald,  1  Old  ,  is  not  to  be  extended. 

The  finding  of  a  jury  as  to  the  location  of  a  line,  the  exact  position  of 
which  it  is  difficult  to  determine,  will  not  be  disturbed. 

Action  for  breaking  and  entering  the  plaintiff's  close,  a 
lot  of  land  at  Barney's  River,  in  the  County  of  Pictou,  and 
making  roads  through  the  same,  cutting,  breaking  down, 
and  destroying  trees,  etc.  Defendant  denied  that  plaintiff, 
at  the  time  mentioned  in  the  statement  of  claim,  was 
owner,  or  in  occupation  of,  the  land  described,  and  also 
denied  the  trespasses  alleged. 
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By  leave  of  the  court  a  farther  defence  was  pleaded, 
containing  the  following  among  other  things : 

(h).  On  the  5th  day  of  April,  1890,  the  plaintiff  com- 
menced an  action  in  this  honorable  court  in  Pictou  against 
William  Fisher,  and  alleged  in  his  statement  of  claim  in 
the  said  action  that  plaintiff  was  the  owner  and  occupier 
of  the  said  locus,  and  that  the  said  William  Fisher  had 
trespassed  thereon,  and  the  said  William  Fisher,  in  his 
statement  of  defence  in  the  said  action,  denied  that  the 
plaintiff  was  the  owner  or  occupier  of  the  said  locus,  and 
the  said  action  came  on  to  be  tried  before  Mr.  Justice 
Townshend  without  a  jury,  on  the  28th  day  of  October, 
1890,  and  it  was  proved  and  admitted  at  the  said  trial  that 
the  said  William  Fisher,  who  claimed  title  to  the  said  locus 
under  the  said  deed  to  him  and  the  said  Smith  from 
Alexander  McDonald,#had  cut  wood  and  timber  upon  the 
said  locus,  and  the  question  of  the  plaintiff's  title  to  the 
said  locus  was  tried  by  and  before  the  said  Mr.  Justice 
Townshend,  who  decided  and  found  that  the  plaintiff  was 
not  the  owner  of  or  occupier  of  the  said  locus. 

(i).  The  said  question  of  title  depended  in  the  said 
action  upon  the  situation  of  the  north  boundary  of  the 
grant  to  Alexander  Robertson,  and  upon  the  situation  of 
the  south  boundary  of  a  lot  of  land  known  as  the  82nd 
grant,  which  boundaries  were  alleged  by  the  plaintiff  to  be 
north  of  the  said  locus,  and  by  the  said  William  Fisher,  to 
be  south  of  the  said  locus,  and  the  said  Mr.  Justice 
Townshend,  by  his  verdict  and  judgment  in  the  said  action > 
determined  the  said  question  adversely  to  the  plaintiff,  and 
gave  judgment  for  the  defendant  in  the  said  action. 

(j).  The  said  verdict  and  judgment  determined  and 
adjudged,  as  between  the  said  plaintiff  and  all  persons 
claiming  title  to  the  said  locus  under  the  said  Alexander 
McDonald,  that  the  said  plaintiff  was  not,  and  is  not  the 
owner  or  occupier  of  the  said  locus,  and  the  defendant  in 
this  action  claims  title  to  the  said  locus  under  the  said 
deed  from  the  said  Alexander  McDonald  to  this  defendant, 
and  the  plaintiff  is  estopped  and  concluded  by  the  said 
verdict  and  judgment  from  maintaining  this  action,  in 
which  the  plaintiff  seeks  to  recover  damages  from  the 
defendant  for  cutting  timber  wood  and  poles  on  the  said 
locus  and  not  otherwise,  and  in  which  the  only  question  in 
dispute  is  the  ownership  of  the  said  locus. 

7.  In  the  alternative,  the  defendant  repeats  the  last 
preceding    paragraph,  and  further  says   that  in  the  said 
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action  the  said  William  Fisher  also  claimed  title  to  the 
said  locus  under  a  grant  from  the  crown  to  the  said  William 
Smith,  William  Fisher,  Angus  McDonald,  and  this 
defendant,  bearing  date  the  23rd  day  of  December,  1S87, 
granting  to  them  the  said  locus  and  other  lands,  and  the 
said  William  Fisher  in  the  said  action  justified  the  said 
alleged  trespasses  therein  sued  for  under  the  said  grant 
from  the  crown,  and  it  was  decided  and  adjudged  by  the 
said  verdict  and  judgment  of  Mr.  Justice  Townshend  in 
the  said  action  that  the  legal  title  to  the  said  locus  was 
vested  in  the  said  William  Smith,  William  Fisher,  Angus 
McDonald,  and  this  defendant,  by  virtue  of  the  said  grant 
from  the  crown,  and  this  defendant  claims  and  has  good 
title  to  the  said  locus  under  the  said  grant  from  the  crown, 
and  the  plaintiff  by  reason  of  the  said  decision  and  judg- 
ment is  estopped  and  precluded  from  claiming  title  to  the 
said  locus,  and  from  denying  or  disputing  the  title  of  this 
defendant  to  the  said  locus. 

The  cause  was  tried  before  McDonald,  C.  J.,  who 
gave  judgment  for  defendant  with  costs. 

1895,  April  2nd.  C.  D.  McDonald  and  H.  T.  Jones  in  sup- 
port of  appeal.  The  facts  in  Lessees  of  Lawson  v.  Whitman, 
1  Thomp.,  208,  are  identical  with  those  in  the  present  case. 
In  some  of  the  earlier  cases  it  was  held  that  less  than  20 
years  was  sufficient  to  divest  the  crown,  but  in  Smyth  v. 
McDonald  it  was  held  that  there  must  be  20  years  contin- 
uous possession.  The  character  of  the  possession  required 
to  divest  the  crown  is  not  different  in  any  respect  from 
that  required  to  divest  an  individual.  We  had  continuous 
possession  of  the  farm  and  exercised  acts  of  ownership 
over  the  locus  from  1833,  cutting  wood  there  whenever  it 
was  required.  This  shows  that  the  locus  was  occupied  as 
part  of  our  farm.  Miller  v.  Langtry,  1  Thom.,  161.  In 
Costin  v.  Chappel,  there  was  no  residence  on  the  land,  and 
the  possession  was  limited  to  occasional  acts  of  lumbering 
and  ploughing. 

R.  L.  Borden,  Q.  C,  and  Jennison,  contra. — No  sufficient 
possession  in  plaintiff  is  shown  to  prevent  the  crown  from 
granting.     All  that  is  shown  is  occasional  acts  of  cutting. 
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Smith  v.  Morrow,  1  Pug.,  200.  The  evidence  shows  that 
for  over  35  years  defendant  had  heen  going  on  the  land  every 
year  and  cutting.  Color  of  title  is  no  better  in  a  case  of 
this  sort  than  actual  possession.  The  grant  from  the  crown 
was  merely  confirmatory  of  our  previous  possession.  We 
had  always  used  and  occupied  to  the  rear  of  the  82nd 
grant.  Charles  v.  Cotton,  8  U.  C.  Q.  B.,  813  ;  Oreenlaw  v. 
Fraser,  24  U.  C.  C.  P.,  230.  There  was  no  disseisin  or 
dispossession  of  the  crown.  There  was  uncertainty  on 
both  sides  as  to  the  location^of  the  rear  line.  Challis  on 
Real  Prop.,  80,  88,  127,  128,  205  to  209,  310  to  374. 
Plaintiff  is  estopped  by  the  previous  judgment  in  McKay 
v.  Fisher.  Commissioners,  etc.  v.  Gellatly,  3  Ch.  D.,  610  ; 
Earl  of  Carnarvon  v.  Villabois,  13  M.  &  W.,  313  ;  Allison's 
Case,  9  Ch.  App.,  24 ;  Louisbourg  Land  Co.  v.  Tutty,  4  R. 
&  G.,  401.  The  decided  cases  have  interpreted  the  statute 
wrongly.  Chitty  on  Stats.,  vol.  2,  p.  1329.  Scott  v. 
Henderson,  2  Thorn.,  115.  Hayes'  Irish  Reps.,  553,  585. 
Plaintiff'  applied  in  1886  for  a  grant  of  the  locus.  Atkyns 
v.  Hoard,  3  Smith's  L.  C,  1922.  There  is  some  evidence 
that  the  shore  has  changed,  but  the  change  has  been  small. 
The  rear  line  of  the  82nd  grant  is  established  by  evidence 
of  an  old  road  and  a  pile  of  stones.  The  question  is 
whether  there  was  any  evidence  for  the  jury.  Sedgewick 
and  Waite  on  trial  of  Title,  sec.  190. 

G.  D.  McDonald  in  reply. — Before  any  acts  of  possession 
were  committed  by  defendant,  we  had  20  years  actual 
exclusive  possession.  Defendant's  acts  were  no  more  than 
a  series  of  trespasses.  This  was  found  in  McKay  v.  Fisher 
by  Mr.  Justice  Townshend,  and  confirmed  by  the  court. 
If,  when  the  grant  was  obtained,  McKay  was  in  possession 
of  the  land  described  in  his  deed,  his  possession  was  by 
operation  of  law  possession  of  the  locus,  and  any  acts,  such 
as  cutting,  committed  by  a  person  not  having  color  of  title 
would  be  mere  trespasses.  Such  trespasses  repeated  would 
not  dreate  a  mixed  possession. 
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Graham,  E.  J. — The  jury,  by  these  findings,  have 
established  the  rear  or  south  line  of  the  82nd  Regiment 
lot,  and  the  north  line  of  the  Alexander  Robertson  trian- 
gular lot  It  is  represented  on  the  plan  used  at  the  trial 
as  L.  M.,  and  L.  M.  prolonged  across  the  rear  of  the  82nd 
Regiment  lot.  Whereas,  the  contention  of  the  plaintiff 
was  that  it  is  represented  by  the  line  C.  D.,  and  a  prolonga- 
tion of  that  line.  A  portion  of  the  land  lying  between  L. 
M.  and  C.  1). — the  central  portion, — is  the  area  in  dispute. 
The  defendant's  grant  of  1887  is  bounded  on  the  south  by 
this  line  of  the  Alexander  Robertson  triangular  lot.  It 
lies  between  it  and  land  granted  to  Gault  and  others,  but 
laid  off  to  Gault.  The  disputed  area  had  formed  the  sub- 
ject of  conveyances  previously  to  the  grant  of  1887.  It 
appears  to  have  been  assumed  that  the  Gault  lot  ran  back 
as  far  as  the  rear  line  of  the  82nd  lot,  and  the  proprietors, 
under  the  grant  to  Gault,  upon  this  assumption,  occupied 
the  adjoining  area,  which  afterwards  formed  the  subject  of 
the  grant  of  1887  ;  and  the  defendant  and  his  predecessor 
in  title  being  such  proprietors,  he  now  claims  the  land  both 
under  that  grant  and  also  under  a  deed  of  part  of  the 
Gault  lot  from  Alexander  McDonald  and  others,  dated  19th 
April,  1875,  and  also  by  reason  of  acts  of  ownership  of 
himself  and  his  predecessor  upon  this  disputed  area. 
Indeed  the  grant  of  1887  appears  to  have  been  issued  with 
respect  to  that  proprietorship,  and  their  rights  appear  to 
have  been  thus  recognized. 

This  admission  was  made  at  the  trial  and  noted : 

"  It  is  also  admitted  that  the  triangular  portion  claimed 
by  the  plaintiff  is  a  portion  of  the  Alexander  Robertson 
grant." 

The  plaintiff,  too,  in  cross-examination  said  : 

"  I  do  not  claim  to  own  any  land  not  covered  by  the 
Robertson  grant.  I  am  aware  that  the  Alexander 
Robertson  grant  is  bounded  on  the  north  by  the  rear  of  the 
82nd  grant" 

But  his  counsel  thought  it  prudent,  apparently,  to  claim 
something  more.     At  the  close  of  the  plaintiff's  case  he 
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desired  it  to  be  noted  that  he  did  not  rest  his  title  on  any 
grant  from  the  crown.  Indeed,  he  did  not  trace  his  title 
to  the  crown.  And  he  now  says,  assuming  the  L.  M.  line 
to  be  the  limit  of  the  Alexander  Robertson  triangular  lot, 
and  that  the  grant  of  1887  adjoins  it,  yet,  when  that  grant 
was  issued,  the  crown  was,  by  reason  of  an  adverse  posses- 
sion, incompetent  to  grant,  because  in  his  deeds,  going  back 
to  1833,  the  disputed  area  was  included  in  the  description, 
and  there  is  some  evidence  of  acts  of  ownership  under 
those  deeds  exercised  by  the  plaintiff  and  his  predecessors. 

1.  The  first  question  seems  to  be  whether,  under  the 
doctrine  of  Smyth  v.  McDonald,  1  Old.,  the  plaintiff  and 
his  predecessor  had  for  twenty  years  a  possession  of  the 
disputed  area,  and  so  exclusive,  continuous,  and  notorious, 
that  the  crown  would  be  unable  to  grant  it  without  first 
taking  the  proper  proceeding  to  restore  its  rights.  The 
learned  chief  justice,  at  the  trial,  upheld  the  grant,  nega- 
tiving this  position. 

The  acts  of  ownership  upon  the  area  in  dispute  are  so 
shadowy  that  the  plaintiff  is  obliged  to  rely  upon  the 
doctrine  of  constructive  possession  under  color  of  title. 
The  description  in  his  deeds,  upon  the  present  assumption 
that  the  area  in  dispute  was  ungranted  land,  included  land 
undoubtedly  covered  by  the  Robertson  grants.  It  also 
included  more,  namely,  the  disputed  area  which  was  then 
not  granted.  He  contends  that  the  acts  of  ownership 
exercised  upon  the  former  area — the  land  granted — must 
be  extended  to  the  latter — the  land  ungranted — because 
both  are  comprised  in  the  description  in  his  deed,  which 
is  a  registered  deed.  I  shall  deal  later  with  the  question 
of  the  effect  of  the  registry  of  such  a  deed.  It  is  true  it 
is  the  doctrine  of  our  court  that,  where  one  enters  upon 
and  holds  under  color  of  title  a  lot  of  land,  his  occupation 
of  part  carries  with  it,  by  construction,  the  possession  of 
the  entire  premises  described  in  the  document.  But  in  this 
case,  under  their  assumption  already  mentioned,  there  are 
different  titles  or  lots — the  Robertson  lot,  the  triangular 
Robertson  lot,  and  the  disputed  area,  which  was  vacant. 
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The  plaintiff's  predecessor  entered  upon  the  Robertson  lot, 
which  was  the  one  occupied.  But  he  did  not  occupy  it 
under  color  of  title.  Presumably  he  had  a  good  title.  The 
crown  had  granted  it  He  occupied  the  triangular 
Robertson  lot  also  under  a  good  title,  as  the  admission 
made  at  the  trial  shows.  I  said  presumably  under  a  good 
title  because  this  doctrine  of  color  of  title  requires  it  to  be 
shewn  that  there  was  a  defective  deed  or  title,  and  requires 
the  holding  to  be  in  good  faith  under  it,  as  well  as  other 
pre- requisites,  and  a  person  setting  it  up  must  prove  a 
compliance  with  those  pre-reqnisites.  It  will  not  do,  I 
think,  to  abstain  from  putting  in  evidence  at  the  trial  a 
deed  which  constitutes  a  link  in  the  title,  and  say  "  my 
deed  constitutes  color  of  title  only,  because,  as  far  as  you 
can  see,  the  grantor  had  no  title  at  all,  and  as  to  the  whole 
of  the  description  contained  in  it,  there  is  mere  color  of 
title."  His  occupation  was  attributable  to  the  good  title 
conferred  by  the  Robertson  grants.  The  crown  could  not 
expel  the  plaintiff  or  his  predecessor,  or  any  other  person, 
from  the  land  it  had  granted,  during  this  twenty  years 
period,  that  it  was,  according  to  the  contention,  losing  its 
right  to  grant. 

Occupation  by  a  person  under  a  good  title  of  one  piece 
of  land  could  not  affect  with  notice  the  owner  of  the  lot 
adjoining,  not  occupied  by  that  person,  nor  enclosed  with  it 
by  fences,  or  by  any  other  visible  means.  While,  if  there 
was  color  of  title  to  the  whole  area,  and  occupation  under 
it,  there  would  be  notice  to  the  true  owner — the  owner  in 
law — such  notice  as  would  put  him  on  inquiry  as  to  the 
occupation  and  the  extent  of  it.  The  color  of  title,  if  it 
can  be  called  such  in  this  case,  extended  only  over  the 
disputed  area,  because  that  had  never  been  granted,  and  to 
make  the  doctrine  effective  there  would  have  to  be  actual 
occupation  of  a  part  of  the  disputed  area. 

In  the  case  of  Thompson  v.  Burhaus,  79  N.  Y.,  97  (I 
cite  from  Wood  on  Limitations,  561,  note)  Earl,  J.,  said  : 

"  Constructive  possession  is  based  upon  a  written  title, 
which  may  be  valid  or  invalid.     The  person  having  the 


Digitized  byVjOOQlC 


106  THE    NOVA    SCOTIA    REPORTS,    1895. 

valid  title  is  always  in  law  in  the  constructive  possession  of 
the  land,  unless  he  has  been  disseised.  But  a  person  claim- 
ing land  under  a  defective  conveyance  must  have  actual 
possession  of  part  of  the  land,  and  that  gives  constructive 
possession  of  other  land  contained  in  the  conveyance.  In 
other  words  he  must  have  a  written  conveyance  of  land, 
and  he  must  enter  into  actual  possession  of  a  part  thereof, 
claiming  the  whole,  and  then  he  may,  under  certain  cir- 
cumstances, have  constructive  possession  of  the  whole. 
Constructive  possession  arises  in  no  other  way  than  this. 
But  the  definition  I  have  given  is  not  yet  complete.  The 
part  not  actually  possessed  must  be  for  use  with  or  sub- 
servient to  that  actually  possessed,  and  have  some  necessary 
connection  therewith." 

Now,  if  this  is  correct,  there  would  in  this  case  have  to 
be  shewn  on  the  part  of  the  plaintiff,  actual  occupation  of 
the  disputed  area,  in  respect  to  which,  and  to  that  alone, 
there  was  color  of  title. 

Coming  now  to  actual  possession  of  the  disputed  area 
on  the  part  of  the  plaintiff  and  his  predecessors,  during  the 
period  of  twenty  years  previously  to  the  grant  of  23rd 
December,  1887,  there  is  almost  no  evidence.  It  was  a 
small  piece  of  woodland,  it  was  neither  fenced  nor  culti- 
vated. In  his  direct  testimony  the  plaintiff  said  :  "  I  have 
worked  on  the  disputed  strip  in  my  father's  lifetime — cut 
wood  and  poles.  In  those  early  days  there  was  not  much 
on  this  strip  to  chop — little  birches  on  which  the  cattle 
browsed.  I  had  Robert  Johnson  chopping  there  18  years 
ago.  Also  a  Daniel  Robertson,  who  took  stones  off  north 
of  my  line." 

In  cross-examination  he  said  :  "  I  was  chopping  on  this 
disputed  land  35  years  ago,  particularly  on  the  west  side  of 
it.  Not  much  to  chop.  I  chopped  30  years  ago  on  the 
land  the  defendant  claims  now  and  many  times  since.  The 
land  was  never  closed  by  fences,  and  was  poor  land." 
And  Robert  Johnson  says :  "  I  have  worked  for  plaintiff 
somewhere  between  15  and  20  years  ago.  I  know  the 
line,  &c.  I  was  chopping  for  plaintiff  between  these  two 
lines."  I  have  found  no  other  trace  of  the  Daniel  Robertson 
incident,  but  Robert   Cunningham   says :  "  We  got   stone 
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from  McKay  north  of  the  line  the  defendants  are  now 
claiming.  We  quarried  and  took  the  stone  home."  The 
cutting  by  plaintiff  30  and  35  years  before  the  trial  was 
earlier  than  the  period  under  consideration,  and  the 
expression  "  many  times  since  "  is  very  vague.  The  addi- 
tions on  cross-examination  to  the  direct  testimony  bearing 
on  such  an  important  feature  of  the  plaintiffs  case  might 
have  been  considered  untrustworthy. 

Is  the  Crown  or  its  agents  to  be  affected  with  notice  of 
such  acts  as  removing  from  its  land  wood,  even  "  many 
times,"  and  stones,  say  twice,  sometimes  by  the  proprietor 
of  the  adjoining  land,  and  sometimes  by  some  else,  and 
that  vacant  wood  land  ?  And  w"hen  the  grant  is  to  be 
issued  there  is  no  one  to  be  found  in  occupation  of  the  land, 
and  there  is  nothing  left  there  to  show  that  anyone  will 
ever  return  to  occupy  it.  But  it  is  said  that  the  plaintiff's 
deeds  (including  a  will)  running  back  to  1833,  and  covering 
the  disputed  area,  assist  in  divesting  the  Crown  of  posses- 
sion, or  interfere  with  the  grants.  That  in  this  case  the 
Crown,  through  its  agent3,  is  bound  to  take  notice  of  the 
registry  of  a  <Jeed  in  which  one  of  the  lines  is  south  55 
chains  only,  whence  the  grantee  is  entitled  to  run  east, 
whereas  if  it  was  60  chains  18  links,  instead,  before  it  ran 
east,  it  would  not  include  any  of  the  Crown's  land.  I  am 
of  opinion  that  the  Crown  is  not  to  be  affected  with  notice 
of  such  an  incident. 

There  is  nothing  in  the  Registry  Act  which  says  that 
the  Crown  or  anyone  else  is  bound  to  take  notice  of  the 
registry  of  a  deed  made  by  a  stranger  conveying  land 
which  the  owner  has  not  granted,  and  there  is  nothing 
notorious  in  such  a  transaction  without  such  a  law. 

In  Bates  v.  Norcross,  14  Pick.,  224,  it  was  held,  as 
appears  by  the  reporter's  note,  as  follows  : — 

"  A  deed  of  wild  land  executed  and  acknowledged  by  a 
grantor  who  had  no  right  to  the  land,  and  duly  recorded  in 
the  registry  of  deeds,  and  a  mere  entry  by  the  grantee 
without  an  open  exclusive  occupation  manifested  by  fenc- 
ing or  otherwise,  do  not  amount  to  a  disseisin  against  the 
will  of  the  true  owner." 
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Welles,  J.,  said  : — 

"  But  it  has  been  argued  that  although  the  deed  from 
Packard  to  the  tenant  did  not  operate  as  a  disseisin,  yet  as 
he  entered  under  color  of  that  conveyance,  he  thereby 
acquired  a  seisin,  and  that  this  fact  being  made  known  to 
Blodgett  operated  as  a  disseisin,  and  is  to  be  considered  as 
tantamount  to  an  ouster  or  expulsion.  It  is  not,  however, 
on  this  report  necessary  to  determine  whether  this  position 
can  be  maintained,  for  there  is  no  evidence  of  any  notice  to 
Blodgett.  It  has  been  argued  that  the  registry  of  the  deed 
is  presumptive  notice,  but  we  think  not.  It  is  only  evidence 
of  notice  to  after  purchasers  under  the  same  grantor.  To 
hold  the  proprietors  of  lands  to  take  notice  of  the  record  of 
deeds  to  determine  whether  some  stranger  has  without 
right  made  conveyance  of  their  lands  would  be  a  most 
dangerous  doctrine  and  cannot  be  sustained  with  any  color 
of  reason  or  authority."  See  also  Cunard  v.  Irvine, 
James,  p.  34  and  35,  Halliburton,  C.  J. 

It  is  unnecessary  to  consider  the  law  laid  down  in 
Smyth  v.  McDonald,  or  the  opposite  doctrine  established  in 
Ontario,  but  it  may  be  said  that  the  former  is  not  to  be 
extended,  and  that  in  this  case  the  facts  do  not  show  that, 
at  the  time  of  the  grant,  the  Crown  had  for  twenty  years 
been  out  of  possession,  or  that  it  was  giving  a  pretended 
title.  I  have  not  referred  to  the  evidence  of  possession  of 
this  land  by  the  defendant  and  his  predecessor.  Peter 
McDonald,  John  W.  Smith,  and  William  Smith  gave 
evidence  on  this  point,  and  to  some  extent  showed  that  the 
possession  of  the  plaintiff  and  his  predecessor  was  not 
exclusive.  In  my  opinion  the  plaintiff's  appeal  ought  to  be 
dismissed. 

The  application  for  a  new  trial  is  based  upon  the  con- 
tention that  the  finding  of  the  jury,  as  to  the  line  marked 
L.  M.,  is  against  the  weight  of  evidence.  The  oldest  grant 
is  that  comprising  the  82nd  Regiment  lot.  In  it  and  in  it 
alone  there  is  a  monument.  The  west  side  line  runs  back 
140  chains  from  the  seashore.  The  next  one,  the  grant 
comprising  the  Joseph  McDonald  lot.  has  no  courses  or 
distances  mentioned,  but  it  refers  to  the  plan  for  its  form 
and  shape,  and  its  angle  touches  but  does  no  cross  the  rear 
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line  of  the  82nd  Regiment  lot.  The  Robertson  triangular 
lot  is  bounded  on  the  north  (partly)  by  the  82nd  Regiment 
lot,  and  its  plan  shows  that  its  north  line  is  partly  the  rear 
line  and  partly  a  continuation  of  the  rear  line  of  that  lot. 
So  that  the  location  of  that  rear  line  upon  the  ground  is  a 
controlling  circumstance.  There  is  a  large  amount  of 
testimony  to  establish  that  rear  line  in  accordance  with  the 
defendant's  contention.  Two  witnesses,  over  fifty  and  per- 
haps sixty  years  ago,  traced  it  with  Peter  Crerar,  a  sur- 
veyor, and  blazes  upon  it  at  that  time  indicated  age.  The 
surveyors  who  now  give  evidence  for  the  defendant  prove 
the  existence  of  marks  indicating  an  old  line.  The  several 
occupants  in  the  rear  of  the  82nd  Regiment  lot  have  for  a 
long  time  treated  it  as  their  line,  and  the  plaintiff's  sur- 
veyor, Lowden,  for  a  long  time,  made  his  surveys  upon  that 
theory.  Indeed  there  is  no  rival  rear  line  for  that  lot. 
The  different  surveyors,  (with  the  exception  of  Lowden) 
who  have  measured  the  distance  to  the  seashore  upon  the 
west  side  line,  find  it  to  be  rather  under  than  over  the  140 
chains  75  links  u  McKenzie,  136-50 ;  McDonald,  139,  and 
Gal  Ian  and  Hendry  make  the  line  from  L  to  the.  shore 
138-68  and  137-65  respectively. 

The  effect  of  this  evidence,  as  to  distance,  is  sought  to 
be  diminished  by  the  plaintiff  by  a  contention  that  the  sea, 
since  the  grant  was  issued,  has  been  encroaching  upon  the 
shore.  This  is  mere  surmise,  and  as  to  the  period  of  which 
there  is  any  evidence,  the  weight  of  the  testimony  shows 
that  the  tide  mark  has  not  encroached  upon  the  land.  I 
refer  to  the  evidence  more  particularly  touching  the  locality 
where  a  vessel  was  built  about  1850,  and  of  a  shipwreck 
about  1835,  both  on  the  shores  of  the  land  comprised  in  the 
82nd  Regiment  lot.  The  plaintiff  seeks  to  displace  this  line 
by  a  location  upon  the  ground  of  the  Joseph  McDonald  lot 
which  would  interfere  with  it.  This  location  is  based  upon 
the  assumption  that  an  old  fenced  corner  constitutes  one 
angle  of  that  lot  and  gives  it  its  course,  and  that  a  Mr. 
Meld  rum,  an  occupant,  under  the  grant  of  that  lot,  had  a  fence 
on  a  portion  of  its  north-west  line,  and  a  clearing  where  it 
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would  not  be  if  the  L.  M.  line  is  correct.  This  theory  carries 
the  north-west  line  of  that  lot  too  far  towards  the  defendants, 
and  would  even  require  it  to  cross  the  line  claimed  by  the 
plaintiff  himself.  It  cannot  therefore  be  the  true  line. 
The  witness,  Mr.  Hendry,  suggests  a  mistake  in  allowance 
for  variation,  in  arriving  at  the  conclusion  as  to  the  course 
of  that  line.  There  is  evidence  both  ways  as  to  the  exist- 
ence of  the  fence  in  the  place  where  it  is  claimed  to  have 
been,  and  even  as  to  the  locality  of  the  cleared  land.  But 
as  to  the  defendant's  contention  as  to  the  location  of  the 
rear  line  of  the  82nd  Regiment  lot,  and  the  plaintiffs  con- 
tention as  to  the  location  of  the  north-west  line  of  the 
Joseph  McDonald  grant,  I  think  the  evidence  preponderates 
in  favor  of  the  former,  and  justifies  the  finding  of  the  jury. 

It  may  be  a  difficult  point  to  decide  where  the  true  line 
is,  but  the  jury  has  decided  it,  and  it  has  been  decided  in 
the  same  way  that  it  was  in  a  case  by  the  same  plaintiff 
against  the  proprietors  of  the  land  adjoining  the  defendants, 
so  that  the  finding  in  this  case  will  at  least  make  the 
plaintiff's  north  line  a  straight  line  There  is  really  no 
ground  for  the  interference  of  the  court. 

The  application  for  a  new  trial  will  also  be  dismissed. 
The  defendant  will  have  the  costs  consequent  upon  the 
dismissal  of  both  applications. 

Weatherbe  and  Ritchie,  J  J.,  concurred. 

Meagher,  J. — While  I  concur  in  the  majority  of  the 
legal  propositions  stated  in  the  able  judgment  read,  there 
are  some  that  I  am  unable  to  agree  to.  I  need  not  go  over 
them  in  detail,  as  I  think  I  will  sufficiently  convey  my  con- 
clusion by  saying  that  the  question  was,  in  my  opinion, 
largely  one  of  fact,  and  that  I  see  no  reason  for  disturbing 
the  findings  or  the  judgment  appealed  from. 
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Kibe  v.  Chisholm. 

Before  McDonald,  C.  J.,  Weatherbe  and  Ritchie,  J  J.,  Graham,  £.  J., 
and  Meaoheb  and  Hkkbt,  J  J. 

Assignment  with  preferences — Held  to  be  a  bill  of  sale  within  JR.  S. ,  c.  92 , 
*.  4—  Unjust  and  unreasonable  provisions  having  the  effect  of  hinder- 
ing and  delaying  creditors — Affidavit — Held   bad   on 
account  of  omission  to  verify  preferred  debts. 

W.  made  an  assignment  of  bis  real  and  personal  property  to  K.  in  trust 
to  pay  (1)  debts  due  to  certain  preferred  creditors ;  (2)  claims  upon 
which  certain  persons  mentioned  might  respectively  become  liable  as 
indorsersof  accommodation  notes,  and  costs,  Ac,  to  arise  in  connec- 
tion therewith  ;  (3)  debts  due  creditors  wbo  should  become  parties  to 
the  assignment  within  60  days  ;  (4)  all  other  creditors  pro  rata  ;  (5)  the 
surplus,  if  any  remaining,  to  W. 

Held,  per  Graham,  E.  J.t  Meagher  and  Henry,  J  J.,  (following 
Archibald  v.  HuUey,  18  S.  C.  G,  116.)  that  the  document  was  a  bill  of 
sale  within  the  act,  R.  S.  (5th  series),  c.  92,  and  must  be  accompanied 
by  an  affidavit  as  required  by  s.  4. 

Held,  further,  that  an  affidavit  setting  forth  that  "  the  recitals  contained 
in  said  assignment  were,  at  the  time  said  assignment  was  executed,  true 
and  correct,  and  the  consideration  therefor  and  therein  mentioned  was 
truly  and  honestly  stated  in  said  assignment,  and  the  same  was 
executed  in  good  faith  for  the  purposes  therein  mentioned,  and  not  for 
the  purpose  of  protecting  the  property,  Ac.,'  but  omitting  to  verify 
the  preferred  debts,  was  an  insufficient  compliance  with  the  section. 

Held,  per  Weatherbe  and  Ritchie,  J  J.,  dissenting,  that  no  affidavit 
was  necessary,  it  being  impossible  to  comply  with  the  words  of  s.  4  in 
making  the  affidavit  required. 

Held,  per  Ritchie  and  Meagher,  J  J.,  that  the  provisions  of  the  deed,  in 
respect  to  indorsers  of  accommodation  paper,  Ac,  were  unjust  and 
unreasonable,  and  would  have  the  effect  of  hindering  and  delaying 
creditors,  and  that  the  deed  was  on  this  account  bad. 

Appeal  from  the  judgment  of  Townshend,  J.,  in  favor  of 
plaintiff,  a  member  of  the  firm  of  A.  Kirk  &  Co.,  in  an 
action  to  recover  goods  conveyed  to  plaintiff  by  deed  of 
assignment  whereby  the  assignor  conveyed  to  plaintiff  all 
the  estate,  right  and  title  of  the  assignor  in  certain  real 
estate,  stock,  household  goods,  and  effects,  upon  trust,  to  sell 
and  convert  the  same  into  money,  and,  after  paying  costs 
and  charges,  in  the  second  place  to  pay  all  debts  due  and 
owing  by  the  said  assignor  to  A.  Kirk  &  Co.,  for  and  on 
account  of  any  judgments,  mortgages,  promissory  notes  and 
bills  of  exchange  made  or  drawn,  accepted  or  indorsed  by 
the  said  A.  Kirk  &  Co.,  now  due  or  growing  due,  book 
debts,  and  all  other  debts  or  claims  of  the  said  A.  Kirk  & 
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Co.,  against  the  said  assignor,  and  also  all  interest  upon  or 

to  accrue  upon  said  debts,  and  all  of  them,  for,  during  and 

until  the  same  are  realized,  paid  and  fully  satisfied  at  the 

rate  of  seven  per  centum  per  annum.     3rd.     To   pay  the 

indebtedness  of  the  said  assignor  to  Charles   Matheson,  of 

Antigonish,  aforesaid,  tailor,  which  debt  is  one  hundred  and 

four  dollars,  in  full.     4th.     To  pay  share  and  share  alike, 

rateably   and  proportionately,  and  without  preference  or 

priority  as  between  them,  all  and  every  claim  upon  which 

certain    persons  enumerated  might    respectively    become 

liable  as  makers  or  indorsers  of  all  bill  or  bills  of  exchange, 

or  promissory  notes,  heretofore  made  or  endorsed  by  the 

said  parties,  for  the  accommodation  of  the  said  assignor, 

and  any  costs,  charges  or  expenses  to  arise  in  consequence 

thereof.     5th.     To  pay  off  the  debts  and  liabilities  of  the 

said  assignor  to  all  his  other  creditors  who  should  execute 

the  deed  within  sixty  days  from  the  date  thereof,  rateably 

and  proportionately,  and  without  preference  or  priority  as 

between  them.     6th.     To  pay  off  the  debts  and  liabilities 

of  the  assignor  to  all  his  other  creditors  who  should  not 

execute  the  deed  pro  rata  in  equal  proportions  and  without 

priority  as  between  this  class  of  creditors.     And  lastly,  to 

pay  the  surplus,  if  any,  to  the  assignor. 

The  affidavit  accompanying  the  assignment   was    as 

follows  : — 

Province  op  Nova  Scotia, 
County    of   Antigonish,    SS. 

I,  Miles  Wilmot,  of  Antigonish,  in  the  County  of  Anti- 
gonish, merchant  tailor,  make  oath  and  say : 

1.  1  am  the  grantor  and  party  of  the  first  part  men- 
tioned in  the  annexed  assignment. 

2.  The  recitals  contained  in  said  assignment  were  at 
the  time  said  assignment  was  executed  true  and  correct, 
and  the  consideration  therefore  and  therein  mentioned  is 
truly  and  honestly  stated  in  said  assignment.  The  same 
was  executed  in  good  faith  for  the  purposes  therein  men- 
tioned and  not  for  the  purpose  of  protecting  the  property 
therein  conveyed  against  my  creditors  or  of  preventing  my 
creditors  from  obtaining  payment  of  any  claims  against  me. 

(Sgd.)     Miles  Wilmot. 
Sworn  to,  &c. 
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The  grounds  upon  which  the  deed  was  attacked  appear 
in  the  judgment  appealed  from,  which  was  as  follows : — 

The  deed  of  assignment  made  to  plaintiff  is  attacked  as 
fraudulent  and  void  under  13  Elizabeth. 

The  principal  objections  are  similar  to  those  successfully 
urged  in  the  Union  Bank  v.  Whitman,  16  S.  C.  G,  410;  20 
N.  S.  Rep.,  194. 

This  deed,  however,  is  free  from  the  defect  on  which  the 
defendant  failed  in  that  case.  It  provides  that  after  the 
several  descriptions  of  creditors  who  execute  it  are  paid, 
then  any  surplus  shall  be  divided  rateably  among  those 
creditors  who  do  not  execute  it,  and,  after  they  are  paid, 
what  shall  remain  shall  go  to  the  assignor.  In  this  respect 
it  is  free  from  objection. 

It  will  be  noticed  that  Strong,  J.,  and  TaschereaU,  J .,  con- 
curring with  McDonald,  C.  J.,  of  the  Supreme  Court  of 
Nova  Scotia,  base  their  judgment  on  the  fact  that  all 
creditors  who  do  not  execute  it  are  excluded  and  the  surplus 
goes  to  the  debtor.  The  preference  clause  is  unobjection- 
able, and  I  am  unable  to  see  that  A.  Kirk  &  Co.  are  pre- 
ferred for  any  more  than  they  show  themselves  entitled  to 
receive. 

The  clause  which  directs  the  assignee  to  realize  on  the 
estate  at  such  time  as  he  shall  think  fit,  as  shown  in  the 
judgment  of  Patterson,  J.,  in  Union  Bank  v.  Whitman,  is 
not  objectionable  ;  any  creditor  can  compel  him  to  perform 
the  trusts  reposed  in  him. 

The  release  clause  does  not  of  itself  invalidate  the  deed 
unless  other  provisions  not  in  this  case  make  it  unreason- 
able for  the  creditors  to  execute  it.  The  fact  that  the 
assignee  is  only  made  liable  for  gross  negligence  or  fraud 
in  the  deed  is  immaterial,  as  our  statute  incorporates  in  the 
deed  all  necessary  protection  in  this  respect 

The  objection  that  the  assignee  may  pay  any  costs, 
charges,  or  expenses  incurred  in  reference  to  any  indorse- 
ment for  accommodation  of  the  assignor  does  not  affect  the 
validity  of  the  deed,  as  he  would  not  be  permitted  to  use 
such  power  for  any  such  purpose  if  not  properly  in  the 
interests  of  the  estate.  I  think  the  affidavit  is  sufficient 
under  our  statute. 

It  was  urged  that  if  a  preferred  creditor  declined  to 

execute  the  deed  he  would  be  shut  out  altogether.     I  do  not 

think  any  such  result  follows,  as  in  that  case  he  would  be 

classed  as  one  of  those  creditors  who  had  not  executed  it 

8— N.  S.  R.  28.    • 
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and  be  paid  rateably.  If  the  affidavit  in  sufficient,  then  the 
want  of  possession  does  not  affect  the  plaintiffs  rights,  and 
it  is  unnecessary  to  discuss  the  authorities  cited  on  that 
subject.  If  that  feature  of  the  case  should  become  of  import- 
ance, I  am  of  opinion  that  the  plaintiff  did  not  enter  into 
possession  or  rather  take  possession  of  the  property  so  as 
to  bring  him  within  the  decision  of  this  court  in  McMillan 
v.  Buchannan. 

I  find  a  verdict  for  the  plaintiff  and  judgment  for  return 
of  the  goods  with  costs  against  defendants. 

1895,  January  15th.  H.  Mclnnes,  in  support  of  appeal. 
— The  deed  is  one  so  onerous  upon  creditors  that  they 
should  not  be  expected  to  sign  it.  It  is  made  with  pre- 
ferences. The  assignee  is  to  realize  at  such  times  as  he 
thinks  fit.  Preferences  are  made  to  the  assignee's  firm  for 
a  greater  amount  than  can  be  collected  at  law.  The  assig- 
nee is  to  pay  costs  incurred  by  sureties  for  the  assignor. 
There  is  a  resulting  trust  to  the  assignor,  and  a  release 
clause.  The  assignee  is  only  liable  for  gross  negligence  and 
not  for  wilful  default.  The  estate  is  to  be  wasted  in 
salaries.  The  business  is  to  be  continued  for  an  indefinite 
time;  Bodley  v.  Goodrich,  7  Howard,  277 ;  17  Curtis,  118. 
The  stock  was  of  a  staple  character,  worth  its  value  at  any 
time.  It  should  have  been  put  on  the  market  and  sold  at 
once  to  save  expense  of  insurance,  &c.  The  assignee  is  to 
get  interest  at  seven  per  cent  on  a  debt  not  bearing  interest. 
Judgments  only  bear  interest  at  six  per  cent ;  Order  14 ; 
Burrdl  on  Assignments,  201.  The  assignment  is  not  one 
"  for  the  general  benefit  of  creditors."  The  affidavit  is  bad. 
The  grantor  does  not  swear  that  anything  is  due.  Sections 
4  and  5  must  both  be  complied  with.  There  is  a  future 
liability  as  to  indorsements.  The  bill  of  sale  should  recite 
the  indorsements. 

F.  T.  Congdon,  contra. — The  defendant  is  limited  to  the 
objections  appearing  on  the  face  of  the  deed  which  have 
been  specified  in  the  pleadings ;  Black  v.  Sawyer,  1  Thorn., 
20.  The  affidavit  is  not  necessary ;  Durkee  v.  Flint,  7  R.  & 
G.,  487.      There  was  nothing  of  a  fraudulent  character  in 
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connection  with  the  seven  per  cent.  Prima  facie  it  is  good. 
It  is  for  the  party  attacking  the  deed  to  show  differently. 
The  "  costs  "  only  enables  the  assignee  to  pay  such  costs  in 
connection  with  the  accommodation  paper,  as  the  assignor 
wonld  be  liable  to  pay.  The  negligence  refers  to  money 
not  collected.  The  judge's  finding,  as  to  possession,  is  against 
evidence. 

1895,  November  30th.  Henry,  J. — This  appeal  involves 
two  questions  as  to  a  deed  of  assignment  for  the  benefit 
of  creditors,  with  certain  important  preferences  •  First,  as 
to  whether  the  deed  should  be  set  aside  as  fraudulent 
against  creditors,  and  second,  as  to  whether,  in  respect  of 
the  personal  property  covered  by  it,  it  should  be  accom- 
panied by  an  affidavit  as  provided  in  section  4  of  the 
Bills  of  Sale  Act,  and  if  so,  then  as  to  whether  the  affi- 
davit in  this  case  is  sufficient.  The  decision,  which  upon 
authority  I  find  myself  bound  to  make  in  respect  of  the 
second  branch  of  the  case,  renders  a  determination  of  the 
questions  as  to  alleged  fraud  unnecessary.  The  decision  of 
this  court  in  Black  v".  Sawyer,  2  Old.,  1,  determined  that 
an  assignment  with  preferences  is  not  an  assignment  "  for 
the  general  benefit  of  creditors "  within  the  meaning  of 
these  words  in  sections  10  and  1  of  the  Bills  of  Sale  Act, 
and  therefore  must  be  registered. 

In  Durkee  v.  Flint,  however,  7  R.  &  G.,  487,  it  was  held 
that  section  4  did  not,  upon  its  true  construction,  apply  to 
assignments  for  creditors,  with  preferences,  nor  to  bills  of 
sale  subject  to  trusts  expressed  in  assignments  for  the 
benefit  or  creditors,  and  that  it  applied  only  to  bills  of 
sale  for  securing  debts  or  advances.  This  decision  cannot 
be  reconciled  with  that  in  Archibald  v.  Hubley,  18  S.  C.  C, 
116.  In  this  latter  case  the  assignment  was  to  the  plain- 
tiff fh  trust  to  sell  and  to  apply  the  proceeds  to  certain 
specified  creditors,  and  to  pay  the  balance,  if  any,  to  the 
assignor,  and  it  was  held  that  an  affidavit  was  necessary. 
The  state«of  the  law  upon  the  subject  in  question  seems  to 
call  for  a  somewhat  close  examination  of  these  decisions  in 
connection  with  the  present  appeal. 
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1st.  As  to  Archibald  v.  Hubley. — It  seems  to  have  been 
taken  for  granted  in  the  court  below  than  an  affidavit  waa 
necessary.  The  court  on  appeal  put  the  decision  on  this 
branch  of  the  case,  which  was  treated  as  of  subordinate 
importance,  upon  the  simple  ground  that  an  assignment 
with  preferences  did  not  come  within  the  exceptions 
expressed  in  section  10  of  the  act  (See  opinions  of  tho 
learned  Chief  Justice  and  Mr.  Justice  Patterson,  pp.  12lft 
136.)  It  was  decided  that  the  assignment  in  that  case  was 
subject  to  section  4  simply  because  it  was  not  an  assign- 
ment for  the  general  benefit  of  creditors.  But,  whatever 
may  be  said  as  to  the  correctness  of  the  conclusion  that  the 
document  in  question  in  that  case  was  one  to  which  section 
4  was  applicable,  it  can,  I  think,  be  easily  demonstrated 
that  the  question  whether  section  4  is  or  is  not  applicable 
in  any  given  instance  is  not  necessarily  settled  by  deter^ 
mining  whether  or  not  the  document  is  within  the  excep- 
tions expressed  in  section#10.     Section  10  says : — 

"In  construing  this  chapter  the  following  words  and 
expressions  shall  have  the  meanings  hereby  assigned  ta 
them  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction,  that  is  to  say,  the  expression 
bills  of  sale  shall  include  bills  of  sale,  assignments, 
&c,  &c,  but  shall  not  include  assignments  for  the  general 
benefit  of  the  creditors  of  the  person  making  or  giving  the 
same,  &c,  &c." 

Now  assuming  Black  v.  Sawyer  to  be  correctly  decided* 
assignments  with  preferences  do  not  come  within  the 
exception  as  assignments  for  the  genera!  benefit  of  creditors. 
But  section  4  abounds  in  material  which  goes  to  show  that 
the  construction  of  the  words  "  bill  of  sale  '*  which  we  find  in, 
section  10,  does  not  apply  to  section  4 ;  and  here  it  must  not 
be  forgotten  that  section  10  does  not  apply  where  there  is 
anything  in  the  subject  or  context  repugnant  to  the  con- 
struction given  in  that  section.  I  purpose  to  show  that  the 
question  as  to  what  kind  of  documents  come  under  section  4 
must  be  determined  by  section  4  itself.  Section  1  admittedly 
applies  to  every  bill  of  sale  except  such  as  are  expressly 
excepted  in  section  10.  Therefore  it  applies  to  an  ordinary 
absolute  bill  of  sale  of  personal  property  sold  and  paid  for 
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but  not  delivered.  But  section  4  cannot  possibly  apply  to 
such  a  transaction,  because  obviously  the  grantor  could  not 
truly  depose  that  the  "  amount  set  forth  "  as  being  the  con- 
sideration "is  justly  and  honestly  due  and  owing  by  the 
grantor  to  the  grantee."  In  such  a  case  no  sum  would  ever 
be  owing  for  a  moment  by  either  party  to  the  other. 
Neither  can  this  section  apply  to  a  bill  of  sale  where  the 
consideration  is  other  than  a  money  consideration,  as  for 
instance,  in  case  of  an  exchange,  or  where  the  consideration 
consists  of  services  or  of  promises  on  the  part  of  the  grantee, 
and  yet  such  a  bill  of  sale  must  be  filed  under  section  1. 
Section  1  would  cover  a  gift  by  bill  of  sale.  Section  4 
could  not  possibly. 

Again,  (and  the  illustration  comes  nearer  to  what  we 
are  dealing  with  in  the  present  case)  if  A  owing  B  a  sum 
of  money  gives  B  an  absolute  bill  of  sale  of  personal  pro- 
property  in  satisfaction,  retaining  possession,  however,  of 
the  property,  he  cannot  in  an  affidavit  in  which  he  deposes 
that  the  bill  of  sale  "  was  executed  in  good  faith,"  also  depose 
that  he  owes  B  the  amount  of  the  consideration  ;  because  the 
debt  which  constituted  the  consideration  would  have  ceased 
to  exist  when  the  deed  was  executed.  Such  a  deed  would 
however  be  covered  by  section  10,  and  would  have  to  be 
filed  under  section  1.  Therefore,  if  in  the  present  case  there 
must  be  an  affidavit,  that  must  be,  not  because  the  docu- 
ment is  a  bill  of  sale  by  virtue  of  section  10  (the  only  reason 
given  in  Archibald  v.  Hubley),  but  because,  on  the  true 
construction  of  section  4,  that  section  should  be  applied  to 
the  case. 

2nd.  As  to  Durkee  v  Flint — The  decision  is  somewhat 
barren  of  reasons.  Yet  if  it  were  not  for  the  opinion  of 
the  majority  of  the  court  in  Archibald  v.  Hubley  I  should 
be  inclined  to  think  that  the  disposition  of  the  former  case 
Was  correct  As  to  this  I  quote  from  the  dissentient  opinion 
of  Mr.  Justice  Qwynne  as  expressing  some  reasons  for  fully 
Upholding  the  decision  in  Durkee  v.  Flint : — 

"The -affidavit  required  by  this  section  shows  that  the 
section  applies  to  chattel  mortgages  only.  It  enacts  that 
every  bill  of  sale,  or  chattel  mortgage,  of  personal  property, 
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other  than  certain  excepted  chattel  mortgages,  shall  be 
accompanied  by  an  affidavit  of  the  party  giving  the  same, 
that  the  amount  set  out  therein,  as  the  consideration  thereof, 
is  justly  due  and  owing  by  the  grantor  to  the  grantee, 
showing  that  the  instrument  which  this  affidavit  is  to 
accompany  is  a  chattel  mortgage  securing  a  debt  due  to  the 
grantee  or  mortgagee  from  the  grantor  or  mortgagor/1 

To  the  foregoing  extract  I  venture  to  suggest  the  addi- 
tional consideration  that  the  words  "  and  not  for  protecting 
the  property  mentioned  therein  against  the  creditors  of  the 
grantor"  arfe  significant,  in  favor  of  the  view  taken  in 
Durkee  v.  Flint,  and  by  the  learned  judge  who  dissented 
from  the  majority  in  Archibald  v.  Hubley.  Protecting 
property  from  creditors  would  seem  to  mean  saving  it  from 
creditors,  that  is,  protecting  it,  for  the  debtor,  from  the 
creditors,  as  is  attempted  when  a  bill  of  sale  is  given  only 
as  security  for  a  debt  fictitious  in  whole  or  in  part.  But  a 
man  does  not  protect — save — his  property  when  he  assigns 
it  absolutely  and  irrevocably  to  be  sold  to  pay  debts. 

The  Supreme  Court  of  Canada  has  however  determined 
that  a  bill  of  sale  of  property  in  trust  to  sell  and  to  pay  the 
proceeds  to  certain  specified  creditors,  and  to  return  the 
balance,  if  any,  to  the  grantor,  must  be  accompanied  by  the 
affidavit  as  to  the  consideration,  and  it  remains  to  us  to 
decide  whether  or  not  it  follows  that,  in  the  case  of  an 
assignment  for  creditors  with  preferences,  there  must  also 
be  an  affidavit.  I  think  it  follows  that  there  must  be  If 
the  assignment  in  Archibald  v.  Hubley  was  within  the  evil 
which  section  4  was  intended  to  remedy,  then  it  seems  to 
me  that,  by  reason  of  the  preferences,  all  assignments  with 
preferences  are  also  within  the  evil,  and  it  may  here  be 
remarked  as  a  consideration  favorable,  so  far  as  it  goes,  to 
the  position  established  in  Archibald  v.  Hubley  and  acted 
upon  in  this  opinion,  that  an  opposite  conclusion  would, 
consistently,  render  it  possible  to  make  an  effective  bill  of 
sale  to  a  grantee  in  trust  for  the  benefit  of  one  creditor, 
without  verifying  the  amount  of  the  debt. 

The  decision  in  Archibald  v.  Hubley,  in  effect,  overrules 
that  in  Durkee  v.  Flint,  and  I  think,  therefore,  we  must 
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hold  that  section  4  does  apply  to  an  assignment  with  pre- 
ferences. 

Then  comes  the  question. — What  sort  of  an  affidavit 
mast  be  used  ?  It  is  clear  that  the  form  given  cannot  be 
followed.  But  section  11  provides  that  the  affidavits  shall 
be  as  near  as  may  be  in  the  form  given.  It  is  when  one 
attempts  to  say  what  must  be  in  the  affidavit  that  the 
inapplicability  of  the  language  of  section  4  to  such  a  ca.se 
as  the  present  strikes  one  particularly.  If  we  give  its 
technical  meaning  to  the  word  "  consideration  "  it  will,  so 
far  as  the  grantee  is  concerned,  exclude  all  the  amounts 
due  the  creditors  respectively,  and  of  course  include  nothing 
of  any  substantial  importance  whatever.  As  to  the  credi- 
tors, no  consideration  arises  from  them  to  the  grantor,  until 
they  sign  respectively,  so  that,  until  the  deed  is  executed 
by  some  other  party  than  the  grantor  and  grantee,  the 
matter  of  consideration  is  entirely  prospective ;  because 
M  consideration,1'  having  to  do  exclusively  with  contract, 
there  can  be  no  consideration  in  existence  until  it  comes 
into  existence  in  connection  with  a  contract,  and  it  is  clear 
that  until  the  creditors  sign  there  is  no  contract  between 
them  respectively  and  the  grantor.  Then  when  they  do 
sign,  their  old  debts  respectively  are  gone,  and  their  only 
rights  exist  by  virtue  of  the  assignment,  so  there  is  no 
moment  at  which  the  grantor  can  correctly  state  that  in 
respect  of  the  creditors  the  sums  mentioned  as  the  considera- 
tion (that  is,  if  the  debts  are  so  mentioned)  are  "justly  and 
honestly  due  and  owing"   by  him  to   them   respectively. 

Proceeding,  however,  upon  the  decision  in  Archibald  v. 
Hubley,  in  which,  though  otherwise  defective,  the  affidavit 
verified  the  amounts  due  the  creditors  respectively,  I  have 
come  to  the  conclusion  that  at  least  the  preferred  debts 
should  be  verified  in  accordance  with  section  4.  It  is 
perhaps  difficult  to  say,  if  it  is  as  consideration  that 
the  amounts  of  such  debts  have  to  be  verified  at  all,  we 
should  stop  short  of  saying  that  all  the  debts,  whether  pre- 
ferred or  not,  should  be  veiified  ;  because,  strictly  speaking, 
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the  debts  of  the  one  class  are  consideration  just  as  much  as 
the  other.  8c  that  as  it  may,  there  seems  to  me  no  sub- 
stantial reason  for  going  further  than  the  court  went  in 
Archibald  v.  Hubley.  There  is  some  object  to  be  gained 
by  insisting  on  an  affidavit  verifying  the  amounts  of  pre- 
ferences. As  regards  non-preferences,  debts,  and  liabilities 
they  can  not  in  any  sense  be  regarded  as  within  the  evil 
which  might  be  said  to  exist  as  to  preferred  claims.  As  to 
the  non-  preferred  creditors,  in  respect  of  the  assets  available 
for  them,  it  may  be  said  that  the  assignment  is  for  their 
general  benefit,  although  as  a  whole,  it  is  not  one  for  the 
general  benefit  of  creditors. 

Being  bound  by  the  decision  in  Archibald  v.  Hubley  to 
give  an  admittedly  anomalous  effect  to  the  word  "  considera- 
tion/' I  see  little  difficulty  in  refusing  to  go  any  further 
than  authority  takes  us,  and  so  I  conclude  that  if  by  virtue 
of  that  decision  the  preferred  debts  in  an  assignment,  such 
as  that  in  the  present  case,  must  be  verified  under  section  4 
there  is  nothing  in  the  reason  of  the  thing,  nor  is  there  any 
authority  to  render  a  verification  of  the  general  unpreferred 
debts  necessary. 

On  the  authority  of  the  decision  in  Archibald  v.  Hubley, 
seeing  no  substantial  distinction,  in  respect  of  section  4, 
between  the  assignment  in  that  case  and  the  assignment  in 
this,  I  feel  bound  to  hold  that  the  affidavit  in  this  case  is 
insufficient  because  it  does  not  verify  the  amounts  of  the 
preferred  debts.  According  to  the  strict  decision  of  the 
Supreme  Court  of  Canada  in  Reid  et  al.  v.  Creighton  (not 
yet  reported)  the  affidavit  in  the  present  case  would  pro- 
bably be  bad  by  reason  of  unnecessary  departure  from  the 
form  given,  but  I  prefer  to  base  my  decision  upon  the  sub- 
stantial ground  in  connection  with  the  preferred  debts. 

I  am  of  opinion  that  the  appeal  should  be  allowed  with 
costs. 

Weatherbe,  J. — In  Hubley  v.  Archibald  the  plaintiff 
failed  to  uphold  the  assignment  in  this  court  because  the 
affidavit  was  supposed  to  be  and  decided  to  be  defective ; 
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22  N.  S.  Rep.,  27.  Plaintiff  assumed  the  affidavit  was 
necessary,  and  the  court  here  had  no  occasion  to  look  at 
the  assignment,  and  evidently  assumed  that  the  case  before 
them  was  one  of  those  where  an  affidavit  is  required. 

On  the  appeal  the  plaintiff  had  grown  wiser  by  time  and 
experience,  and  a  strange  misapprehension  arose  in  the 
court  of  appeal.  From  what  the  learned  Chief  Justice  there 
said  it  is  quite  evident  that  he  supposed  the  question  of  the 
necessity  of  an  affidavit  was  discussed  and  decided  here, 
and,  upon  that,  proceeded  to  say  that  he  agreed  with  the 
decision  of  this  court.  I  cannot  say  that  in  this  way  a 
majority  of  the  court  did  not  agree  with  him,  but  the  real 
struggle  there  was  as  to  the  validity  of  the  affidavit  as  it 
was  here.  It  seems  to  me  when  this  question  now  before 
us  arises  in  the  Supreme  Court  or  Privy  Council  it  will  be 
decided  on  its  merits. 

Durkee  v.  Flint  was  decided  by  this  court  in  1886, 
when  it  was,  upon  full  consideration,  held  that,  in  a  case  like 
that  now  before  us,  an  affidavit  is  not  necessary.  Many 
large  estates  must  have  since  passed  on  that  decision,  and  I 
fully  agree  with  my  brother  Henry  that,  upon  the  reading 
of  the  statute,  it  is  impossible  to  comply  with  the  words  of 
section  4,  chapter  92,  in  making  the  affidavit  required. 

I  must  therefore  hold  that  an  affidavit  is  not  required. 

Ritchie,  J. — I  have  arrived  at  the  same  conclusion  as 
Mr.  Justice  Weatherbe  as  to  the  affidavit  not  being 
required ;  a.t  the  same  time  I  agree  with  the  judgment 
of  Mr.  Justice  Meagher  that  both  assignments  are  bad 
upon  other  grounds. 

Meagher,  J. — It  is,  I  think,  sufficiently  clear  from  the 
clause  in  the  deed  before  us,  commencing  with  the  words 
u  in  the  fourth  place,"  that  the  claims  or  liability  intended 
to  be  thereby  secured  were  not  due  at  the  date  of  the  deed, 
and  that  no  payment  on  account  of  the  bills  or  notes  therein 
referred  to  had  been  made  up  to  that  time.  It  was  intended 
by  that  clause  to  secure  the  parties  named  against  the  lia- 
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bility  which  they  had  respectively  incurred  for  the  assignor 
by  becoming  parties  to  negotiable  paper  for  his  accommoda** 
tion,  and  against  any  and  all  costs,  &c,  to  arise  after  the 
date  of  the  deed  in  consequence  of  their  being,  or  becoming, 
liable  thereon.  It  therefore  appears  to  me  that,  in  this 
particular,  the  deed  comes  under  the  operation  of  section  5 
of  the  Bills  of  Sale  Act. 

I  do  not  perceive  any  sufficient  reason  for  holding  that 
the  affidavit  may  be  dispensed  with  merely  because  this 
provision  is  found  in  a  deed  professing  to  be  for  the  general 
benefit  of  creditors.  If  such  a  distinction  can  be  made,  and 
an  affidavit  is  not  necessary  to  the  validity  of  the  latter 
class  of  deed  where  such  a  provision  exists,  then,  it 
seem  to  me,  that  the  statute  may  be  evaded  and  defeated 
in  many  instances.  The  reasons  upon  which  Archibald 
v.  Hubley  proceeded  —  assuming  it  was  correctly  inter- 
preted by  this  court  in  McNeil  v.  McDonald  —  can  be 
applied  with  much  greater  force  to  the  clause  of  this  deed 
above  referred  to.  The  protection  or  security  attempted 
to  be  given  in  respect  to  costs  to  be  incurred,  wrongfully 
perhaps,  by  the  parties  named  in  that  clause,  was  altogether 
unjust  to  those  of  the  assignor's  creditors  who  are  required 
to  rank  after  those  named  in  the  clause  under  review,  and 
who,  no  doubt,  constitute  the  great  bulk  of  his  creditors. 
No  liability  for  costs  existed  when  the  deed  was  made. 

The  clause — supposing  it  to  have  been  prepared  with  an 
honest  design — presupposed  that  the  negotiable  paper 
referred  to  was  then  in  the  hands  of  third  parties  to  whom 
the  assignor  had  delivered  it,  and  to  whom  he  was  liable 
thereon.  If  the  parties,  who  had  thus  accomodated  the 
assignor,  successfully  defended  actions  against  them,  it 
would  not  be  any  benefit  to  the  assignor,  nor  to  his  estate. 
He  and  his  estate  would  of  course  remain  liable  to  the 
holder  of  that  paper.  Nevertheless  those  parties  have  been 
preferred  in  respect  to  any  and  all  costs  and  expenses 
which  they  may  incur  by  reason  of  their  being  parties  to 
such  notes  or  bills.  I  am  unable  to  discover  any  principle 
upon  which  this  could  be  permitted,  whilst  a  large  propor- 
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tion  of  his  legitimate  creditors,  whose  debts  then  existed, 
were  relegated  to  a  lower  position  in  ranking  upon  his 
assets,  and  were  accorded  "  the  soldiers'  share  of  the 
banquet." 

If  the  assignor  could  do  what  he  has  attempted  in  this 
respect  why  could  he  not  authorize  every  creditor  who  sued 
him,  and  was  put  to  costs  thereby,  after  the  making  of  this 
deed,  to  rank  upon  the  estate  for  his  costs  of  suit.  That 
would  be  a  convenient  and  effective  way  to  secure  immunity 
for  himself  for  costs  recovered  against  him  after  the  deed 
was  made;  but  I  cannot  believe  it  would  be  just  or  equit- 
able thus  to  place  himself  in  competition  with  his  creditors, 
and  secure  relief  for  himself  to  their  prejudice.  If  it  is 
open  to  him  to  protect  or  secure  those  parties  against 
liability  for  costs,  &c,  to  arise  in  respect  of  those  notes,  it 
appears  to  me  he  could  with  equal  propriety  protect  or 
secure  any  other  debts  or  liability  which  might  arise  or  be 
contracted  in  the  future. 

It  looks  as  if  he  reasoned  the  matter  thus  : — I  am  not 
now  liable  for  such  costs  or  expenses,  but  I  may  become 
so,  and  as  such  liability  will  arise  in  the  future,  and  the 
terms  of  the  release  clause  may  not  or  will  not  enable  me 
to  escape  it,  I  shall  provide  for  the  payment  of  those  costs 
out  of  the  funds  which  otherwise  would  go  to  my  rightful 
creditors. 

If  the  parties  protected  under  the  clause  in  question 
were  liable  to  the  holder  of  those  notes,  they  should  pay 
them  without  incurring  any  costs  or  expenses ;  and  if  they 
were  not  liable  they  neither  deserved  nor  required  to  be 
protected.  In  that  view  it  would  be  utterly  wrong  to 
permit  them  to  rank  upon  the  estate  either  for  debts  or 
costs.  If  it  was  doubtful  whether  they  were  liable  or  not 
then  surely  the  assignor,  as  between  himself  and  his  legiti- 
mate creditors,  had  no  right  to  authorize  or  enable  them  to 
assert  a  speculative  defence,  or  do  any  other  act  to  create 
costs  or  expenses,  and  make  them  payable  out  of  the  trust 
funds.  The  clause  is  strangely  worded.  It  refers  to  claims 
upon  which  the  parties  named  "  may  respectively  become 
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liable/'  as  if  their  liability  was  to  arise  by  reason  of  some- 
thing to  be  done  thereafter.  That,  however,  may  be  too 
literal  a  reading,  and  the  liability  referred  to  was  perhaps 
a  liability  upon  a  judgment  to  be  recovered,  or  a  liability 
by  reason  of  the  negotiable  paper  becoming  due  after  the 
execution  of  the  deed  by  the  assignor.  A  creditor,  from 
whom  a  debtor  demands  a  fall  release  of  his  claim,  as  the 
price  for  the  privilege  of  ranking  upon  his  estate,  when  it 
is  pretty  evident  there  will  be  but  little,  if  anything,  for 
him  to  get  out  of  it,  is,  in  my  opinion,  entitled  to  interpret 
the  deed  he  is  asked  to  execute  strictly  if  not  literally. 
The  assignor  has  no  right  to  put  him  in  a  position  where, 
at  the  risk  of  being  excluded  from  participation  in  a  dollar 
of  his  estate,  he  is  obliged  to  guess  at  the  meaning  of  the 
deed,  and  speculate  upon  what  the  court  may  say  is  its  true 
intent  and  meaning. 

A  solicitor  of  the  most  ordinary  intelligence  and  skill 
could  easily  have  prepared  a  deed  free  from  objection,  on 
the  score  of  ambiguity  at  least ;  and  in  this  instance,  if  the 
assignor's  intention  were  honest,  might  readily  have  framed 
the  deed  so  that  it  would  have  been  wholly  free  from  the 
objections  urged  against  it.  The  observations  which  I  make 
in  McPhie  v.  Ghisholrti,  touching  the  clause  indemnifying 
the  assignee,  apply  here,  and  I  shall  not  repeat  them.  On 
the  whole,  I  am  of  opinion  it  is  a  deed  which  is  unjust  and 
unreasonable  in  its  terms,  and  was  made  to  hinder,  delay, 
and  defeat  his  creditors,  and  cannot  be  supported. 

I  need  not  add  to  what  I  say  in  McPhie  v.  Chwhclm, 
touching  the  necessity  for  an  affidavit,  and  the  view  taken 
by  this  court  of  Archibald  v.  Hubley,  further  than  to  say 
that  Durkee  v.  Flint  was  cited  in  one  of  the  factums  filed 
in  the  Supreme  Court  of  Canada  upon  the  appeal  in  that 
case,  and  was  no  doubt  brought  to  the  attention  of  that 
court.  Amendments  may  be  necessary  to  cover  some  of 
the  objections  raised ;  if  so,  they  should  be  granted. 

The  appeal  should,  in  my  opinion,  be  allowed  with  costs, 
and  the  action  dismissed  with  costs. 
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Graham,  E.  J. — The  defect  in  the  affidavit  of  bona  fides 
accompanying  the  instrument  in  dispute  is  set  up.  It  does 
not  state,  as  is  required  by  the  statute,  that  the  "amount  set 
forth  therein,  as  being  the  consideration  thereof,  was  justly 
and  honestly  due  and  owing  by  the  grantor  to  the  grantee." 
The  instrument  itself  is  a  trust  deed  for  creditors  generally, 
but  with  a  preference  in  a  specified  amount.  The  first  ques- 
tion is  whether  an  affidavit  is  required  under  section  four  of 
the  Bills  of  Sale  Act  to  accompany  such  an  instrument  as 
this.  I  think  that  depends  upon  whether,  under  the  decisions, 
the  instrument  (1)  is  a  bill  of  sale,  and  (2)  is  given  to  secure 
or  pay  a  grantee,  in  a  legal  or  equitable  sense,  a  consideration 
due  and  owing  from  the  grantor,  the  amount  of  which  can 
be  expressed  in  the  deed.  I  do  not  mean  a  bill  of  sale  at 
common  law,  but  a  bill  of  sale  under  this  statute.  In 
ex  parte  Parsons,  16  Q.  B.  D.,  543,  Lord  Esher  said  : — 

"  That  the  document  is  not  a  bill  of  sale  at  common  law 
cannot  be  disputed.  The  question  is  whether  any  statute 
has  made  it  a  bill  of  sale." 

I  think  the  case  is  for  us  concluded  by  authority.  In 
Black  v.  Sawyer,  2  Old.,  1,  this  court,  a  long  time  ago,  held 
that,  under  this  Bills  of  Sale  Act,  section  one,  with  the  inter- 
pretation section,  such  an  instrument  as  this  is,  namely,  a 
trust  deed  for  creditors  with  preferences,  was  a  bill  of  sale 
which  required  to  be  filed.  Further,  that  it  was  not,  within 
the  exception  in  the  interpretation  provision,  an  assign- 
ment for  the  genera]  benefit  of  creditors. 

It  would,  I  think,  as  the  result  of  that  decision,  be  a 
fair  paraphrase  of  the  provision  that  the  expression  "  bill 
of  sale  "  shall  include  assignments,  other  than  assignments 
for  the  general  benefit  of  creditors.  In  Nova  Scotia,  after 
that  decision  in  Black  v.  Sawyer,  the  case  of  Durkee  v.  Flint, 
7  R.  &  Q.,  487,  was  decided.  I  infer  from  the  report  of 
that  case  that  the  documents  E.  and  F.  were  bills  of  sale  of 
personal  property  with  a  trust  created  by  reference  to 
B.  and  C.  for  the  benefit  of  certain  preferred  creditors,  the 
residue  ta,be  applied  for  the  benefit  of  creditors  generally. 
There  was  no  affidavit  of  bona  fides.   Mr.  Justice  Thompson, 
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who  tried  the  case,  thought  that  it  was  not  required  under 
Acts  of  1883,  c.  11,  s.  1.     He  said  :— 

"  That  enactment  can  only  be  applied  to  bills  of  sale  for 
securing  debts  or  advances,  and  I  shall  so  hold,  even  in  a 
case  arising  since  the  incorporation  of  that  section  in  the 
general  Bills  of  Sale  Act  in  the  Revised  Statutes,  where  the 
interpretation  clause  makes  the  matter  somewhat  less  clear 
at  first  sight." 

The  court  simply  affirmed  that  part  of  the  decision  with- 
out giving  any  reasons.  But  of  course  the  last  observation 
of  Mr.  Justice  Thompson,  in  respect  to  future  cases,  although 
entitled  to  great  respect,  was  but  a  dictum.  When  the 
section  was  incorporated  with  the  Bills  of  Sale  Act  there 
was  an  interpretation  clause  in  that  act  which,  under  Black 
v.  Sawyer,  2  Old.,  1,  constituted  the  document  a  bill  of  sale. 

I  think  that  dictum  in  Durkee  v.  Flint  was  seriously 
disturbed  by  the  case  of  Archibald  v.  Hubley,  18  S.  C.  C, 
116.  Tn  that  case  there  was  a  deed  made  between  the 
grantor,  the  trustee,  and  the  creditors  who  should  execute 
it.  There  was  a  recital  of  inability  to  pay  the  creditors. 
The  nominal  consideration  was  one  dollar,  and  the  trustee 
was  a  creditor.  It  conveyed  all  the  debtor's  property  to  a 
trustee  upon  trust,  to  convert  the  same  and  pay  first,  costs 
and  expenses,  also  commissions  to  the  trustee,  then  to  pay 
nine  creditors  the  amounts  mentioned,  and  the  residue  was 
to  go  to  the  grantor.  I  say  this  comprised  all  the  creditors 
of  the  grantor,  because  otherwise  the  deed  would  have  been 
held  bad  under  the  statute  of  13  Elizabeth. 

Mr.  Justice  Gwynne,  in  a  dissenting  opinion  in  that 
case,  page  130,  argued  that  section  4  did  not  cover  such  an 
instrument.  But  the  majority  of  the  court  held  otherwise. 
They  were  obliged  to  meet  the  contention  of  Mr.  Justice 
Gwynne  or  give  judgment  the  other  way.  I  attach  import- 
ance to  the  words  used.    Ritchie,  C.  J.,  at  page  121,  said : — 

"  As  to  the  first  question,  the  court  below  appears  to 
have  considered  that  the  instrument  not  being  for  the 
general  benefit  of  creditors  the  statute  required  that,  to  be 
valid  against  an  execution  creditor, the  provisions  of  chap. 92, 
R.  S.,  N.  S.,  5th  series,  must  be  complied  with,  and  that 
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therefore  there  should  have  been  an  affidavit ;  in  this  I  quite 
agree  with  the.  court  below." 

Patterson,  J.,  (p.  136)  refers  to  the  definition  of  a  bill  of 
sale,  and  says  : — 

"  The  first  section  of  the  Nova  Scotia  statute  does  not 
require  the  affidavit  now  in  discussion,  but  it  is  required  in 
the  fourth  section  in  all  cases,  except  those  excepted  by  the 
l&nth  section." 

Here  let  me  interpolate,  as  I  have  already  said,  that 
Black  v.  Sawyer  decides  that  it  does  not  come  within  the 
exception.     He  continues  : — 

"  Assignments  for  the  general  benefit  of  creditors  form 
one  exception,  but  assignments  for  a  select  number  of 
creditors,  like  the  deed  before  us,  are  not  excepted." 

Now  if  such  an  instrument  as  this  must  be  tiled  as  a 
bill  of  sale  under  section  one,  why  must  there  not  be  an 
affidavit  under  section  four.  I  say  this,  of  course,  subject 
to  an  observation  I  will  make  presently  in  respect  to  other 
words  in  section  four.  Indeed  the  latter  section  goes 
beyond  the  first  to  show  that  it  is  not  to  be  restricted 
merely  to  chattel  mortgages.  The  language  is,  "  Every  bill 
of  sale  or  chattel  mortgage  of  personal  property  *  * 
shall  hereafter  be  accompanied  by  an  affidavit,  &c."  If  the 
construction  suggested  by  Mr.  Justice  Gwynne  is  adopted^ 
the  expression  "  bill  of  sale  "  in  the  fourth  section  would  be 
silenced.  The  form  of  affidavit  also  recognizes  them  as 
distinct  instruments,  thus :  ."  Bill  of  sale  or  chattel  mortgage 
as  the  case  may  be."  This  instrument  is  not  then  an 
assignment  for  the  general  benefit  of  creditors;  it  may  not 
be  a  chattel  mortgage ;  (if  it  is,  it  certainly  requires  an  affi- 
davit,) then  what  is  it  if  it  is  not  a  bill  of  sale  within  the 
statutory  definition  ?  Surely  it  is  an  assignment.  The 
very  exception  of  an  assignment  for  the  general  benefit  of 
creditors,  contained  in  that  section,  tends  to  show  that  other 
assignments  come  within  the  scope  of  the  main  provision. 
The  consideration,  I  concede,  must  be  of  such  a  nature  that 
you  can  reasonably  apply  to  it  the  terms  "  due  and  owing" 
and  "  amounts,"   expressions  found  in  section  four.     But 
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short  of  that  I  do  not  see  any  way  of  limiting  the  interpre- 
tation section  as  to  the  meaning  of  "  bill  of  sale  "  in  view 
of  the  decision  in  Black  v.  Sawyer,  coupled  as  it  is  with 
the  expression  "  chattel  mortgage,"  and  following  what  the 
late  Chief  Justice  and  Mr.  Justice  Patterson  have  said. 

There  are  some  similarities  between  this  deed  and  the 
deed  in  the  case  of  Archibald  v.  Hubley,  and  there  are 
important  distinctions,  but  the  question  is  whether  those 
distinctions  are  important  in  respect  to  the  requirements  of 
the  statute.  The  provisions  are  similar  in  respect  to  pay- 
ment of  costs,  expenses,  and  the  commissions,  and  it  there- 
fore appears  that  even  if  all  of  the  consideration  does  not 
consist  of  debts  due  and  owing  from  the  grantor  to  the 
grantee,  the  affidavit  must  still  be  made.  And  the  trustees' 
position,  in  respect  to  consideration,  is  much  the  same  in 
both  deeds.  The  deed  in  that  case  was  clearly  made  for 
the  purpose  of  paying  debts,  and  not  for  the  purpose  of 
securing  them  as  that  expression  is  understood.  And  in 
Durkee  v.  Flint,  the  language  of  the  judgment  was,  u  that 
enactment  can  only  be  applied  to  bills  of  sale  for  secui*ing 
debts,  &c."  So  that  here  the  cases  are  at  variance.  Whether 
it  was  for  the  purpose  of  securing  debts  or  paying  off  debts 
is  a  distinction  in  determining  whether  the  instrument  is  a 
mortgage  with  a  trust  for  sale,  or  an  instrument  which  is 
not  a  mortgage.  I  say  both  deeds  were  for  payfag  off 
creditors.  .* 

There  was  not  in  the  deed  in  Archibald  v.'Hubley  any 
provision  fixing  a  time  for  or  for  providing  for  redemption 
or  a  defeasance,  and  none  could  be  implied  from  its  terms  ; 
it  was  a  trust  for  immediate  conversion  and  payment  of 
debts  out  of  the  fund.  The  gran  tor  "was  to  have  the  residue. 
And  I  should  say  that  any  creditor  could  have  maintained 
an  action  to  have  the  trusts  enforced.  These  observations 
will  apply  to  this  case.  Then  there  can  be  no  difference 
between  setting  out  the  amount  due  to  one  creditor  and 
the  amounts  due  to  nine  creditors.  The  act  uses  the 
expression  "  grantee,"  but  the  cestui  que  trust  in  this  case 
was  quite  as  much  a  grantee  as  any  of  the  cestuis  que 
trustent  named  in  the  deed  in  Archibald  v.  Hubley.     In 
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that  case  as  in  this  the  trustee  was  one  of  the  creditors, 
and  the  property  at  once  vested,  and  the  deed  was  irrevoc- 
able. The  cases  are  referred  to  by  Sir  Henry  Strong,  C.  J. 
in  McAllister  v.  Forsyth,  12  S.  C.  C,  page  20.  It  may  be 
contended  that  the  instrument  in  Archibald  v.  Hubley  was 
a  mortgage,  and  came  within  the  expression  "  chattel  mort- 
gage," and  that  this  was  the  real  ground,  though  not 
expressed  in  the  opinions,  for  holding  that  the  affidavit  was 
in  that  case  necessary.  I  think  the  utterances  of  the 
learned  Chief  Justice  and  Mr.  Justice  Patterson,  already 
referred  to,  do  not  proceed  upon  that  ground.  The  effect 
of  them  is  that  the  instrument,  not  being  within  the  excep- 
tion, must  have  an  affidavit.  And  further,  I  think,  that  it 
is  hardly  correct  to  call  that  instrument  a  mortgage.  I  do 
not  know  whether  the  American  authorities  are  uniform, 
but  there  is  one  case  at  least  which  puts  an  end  to  such  a 
contention  as  to  that  deed. 

In  Hoffman  v.  McKaU,  5  Ohio  St.,  124,  64  Am.  Dec, 
637,  the  court  said  : — 

"  There  is  a  manifest  and  well-settled  distinction 
between  an  unconditional  deed  of  trust,  and  a  mortgage  or 
deed  of  trust  in  the  nature  of  a  mortgage.  The  former  is 
an  absolute  and  indefeasible  conveyance  of  the  subject 
matter  thereof  for  the  purpose  expressed,  whereas  the  latter 
is  conditional  and  defeasible.  A  mortgage  is  the  convey- 
ance of  an  estate  or  pledge  of  property  as  security  for  the 
payment  of  money,  or  the  performance  of  some  other  act, 
and  conditioned  to  become  void  upon  such  payment  or  per- 
formance. A  deed  of  trust  in  the  nature  of  a  mortgage  is 
a  conveyance  in  trust  by  way  of  security,  subject  to  a  con- 
dition of  defeasance,  or  redeemable  at  any  time  before  the 
sale  of  the  property.  A  deed  conveying  land  to  a  trustee, 
as  mere  collateral  security  for  the  payment  of  a  debt,  with 
the  condition  that  it  shall  become  void  on  the  payment  of 
the  debt  when  due,  and  with  power  to  the  trustee  to  sell 
the  land  and  pay  the  debt  in  case  of  default  on  the  part  of 
the  debtor,  is  a  deed  of  trust  in  the  nature  of  a  mortgage. 
By  an  absolute  deed  of  trust  the  grantor  parts  absolutely 
with  the  title,  which  vests  in  the  grantee  unconditionally 
for  the  purpose  of  the  trust.  The  latter  is  a  conveyance  to 
a  trustee  for  the  purpose  of  raising  a  fund  to  pay  debts, 
9— N  S.  R.  28. 
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while  the  former  is  a  conveyance  in  trust  for  the  purpose 
of  securing  a  debt  subject  to  a  condition  of  defeasance." 

The  chief  distinction  is  this.  This  deed  contains  a  pro- 
vision for  a  distribution  of  the  surplus  among  all  the 
creditors,  not  specifying  them,  after  payment  to  a  select 
creditor  of  a  sum  specifically  mentioned,  and  the  residue  to 
the  grantor.  In  Archibald  v.  Hubley  the  creditors  named 
and  the  amounts,  nine  in  all,  were  set  out.  Setting  out  the 
creditors'  names  in  the  deed  or  in  a  schedule,  or  not  setting 
them  out,  which  is  a  loose  mode  of  conveyancing,  does  not, 
I  think,  determine  whether  there  should  be  an  affidavit 
under  the  statute.  If  you  are  to  escape  the  act  by  calling 
a  thing  a  name,  this  distinction  does  not  enable  you  to  call 
one  a  mortgage  and  the  other  not.  But  I  think  there  are 
objections  to  the  creation  of  such  a  distinction  under  this 
act.  It  would  lead  to  an  easy  evasion  of  the  statute,  and  a 
statute  ought,  if  possible,  to  be  construed  so  as  to  prevent 
an  evasion  of  its  provisions.  Seeing  that  an  affidavit  is 
required  for  such  an  instrument,  as  came  up  in  Archibald 
v.  Hubley,  change  the  form  of  the  deed  by  omiting  the 
names  of  one  or  two  creditors,  and  insert  a  provision  for  all 
creditors;  the  affidavit  will  not  then  be  required.  Any 
distinction  which  may  exist  between  the  two  deeds  is  not 
sufficient  to  enable  one  to  say  that  the  transactions  were 
in  substance  different.  Nor  would  it  be  very  useful  to 
have  such  a  distinction  established  in  view  of  the  purposes 
of  the  act. 

What  is  this  transaction  ?  There  is  a  grantor  and  a 
grantee  or  grantees.  There  is  a  consideration  consisting  of 
debts  due  and  owing  by  the  grantor  to  the  grantee.  There 
may  be  other  considerations,  but  so  there  were  in  Archibald 
v.  Hubley.  However,  that  is  the  substantial  consideration. 
The  deed  may  be  drawn  so  that  the  form  of  the  affidavit 
and  the  statutory  requirements  as  to  that  form  may  be 
followed  or  it  may  be  drawn,  so  that  the  consideration  will 
not  be  expressed  in  the  terms  of  debts  due  and  owing  by 
the  grantor  to  the  grantee,  and  render  an  affidavit  useless 
or  impossible.      I  should  think  that  it  is  reasonable  to  say 
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that  the  deed  must  be  drawn  to  conform  to  the  transaction 
itself  and  the  form  of  the  affidavit.     Of  course  if  the  deed 
is  drawn  like  the  one  in  this  case,  there  is  a  difficulty  about 
making  the  affidavit,  which  did  not  exist  in  Archibald  v. 
HuWey,  at  least  to  the  same  extent.      But  if  the  deed  may 
be  drawn  so  that  the  affidavit  may  be  made,  will  it  do  to 
draw  it  up  in  some  other   way,  and  then  say  it  does  not 
require  an  affidavit  ?   The  creditors  and  the  amounts  might 
be  all  set  out.     Or  if  there  are  to  be  preferences  there  may 
be  two  instruments, one  for  the  preferences,  with  an  affidavit, 
and  one  for  the  benefit  of  the  creditors  generally,  which, 
under  the  act,  does  not  require  an  affidavit.     I  think,  how- 
ever, that  it  will  not  do,  for  instance,  to  omit  the  statemen, 
of   the   consideration  altogether  and  evade  the  act,  or  to 
combine  two  instruments  in  one  in  such  a  way  as  to  enable 
the  grantee  to  say,  this  may  be  a  bill  of  sale  within  the 
definition,  it  is  true,  but  it  is  really  too  difficult  a  matter  to 
form  an  affidavit  for  such  an  instrument,  and  impossible  to 
swear  to  it  when  it  is  drawn.     But  whether  this  is  so  or 
not   Archibald   v.   Hubley  and  the   decision    in  Black  v. 
Saivyer  are  binding  upon  me  in  a  way  they  are  not  upon 
the  Supreme  Court  of  Canada,  and  I  cannot  even  venture 
to  say  that  what  I  have  cited   from   the  decisions  of  the 
Chief  Justice  and    Mr.   Justice  Patterson  was  a  mistake 
and  might  be  modified.     I   have  been  told  that  Durkee  v. 
Flint  was  cited  in  the  factum  filed  in  Archibald  v.  Hubley. 
Therefore  I  hold  that  the  act  requires  an  affidavit  and  that 
this  one  is  defective.      There  is  no  use  in  sending  the  case 
back  for  a  new  trial — the  defendant  will  have  judgment, 
dismissing  the  action. 

I  express  no  opinion  as  to  the  validity   of   the   deed 
under  the  provisions  of  the  statute  of  13  Eliz.,  c.  5. 


Note. — The  foregoing  judgments  in  Kirk  v.  Chisholm  were  read  as 
applying  also  to  the  case  of  McPhie  v.  Chixholm  (argued  before  Weather  be 
and  Kitchie,  J  J.,  Graham,  E.  J.  and  Meagher  J  ),  in  which  substantially 


the  same  questions  arose.    Mr.  Justcie  Meagher,  in  addition  to  the  opinion 
read  by  him  in  the  former  read  the  following  opinion  in  the  latter  case  :— 

McPhie  v.  Chisholm. 
Meagher,  J. — The  deed  of  assignment,  over  which  this 
controvery  arose,  contained  a  release  from  those  executing 
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it,  to  the  assignor  of  all  their  debts  and  claims  against  him, 
and  a  further  clause  providing  that  the  assignee  should  only 
be  liable  for  such  moneys  as  should  come  into  his  hands  as 
assignee,  unless  there  was  gross  negligence  or  fraud  on  his 
part.  The  term  "  gross  negligence,"  when  used  in  a  deed  of 
this  kind,  must  be  taken  to  mean  negligence  of  an  extreme 
character. 

The  solicitor  who  prepared  this  deed  of  course  knew 
that  it  was  not  necessary  to  insert  any  provision  to  protect 
the  assignee  against  any  act  or  omission  short  of  wilful 
default.  The  assignor  himself  must  be  held  to  be  affected 
with  the  same  knowledge,  and,  if  so,  it  is  evident  the  inten- 
tion was  to  secure  a  measure  of  protection  to  the  assignee 
beyond,  and  differing  from,  that  afforded  by  the  clause 
which,  the  statute  says,  shall  be  deemed  to  be  in  every  deed, 
will,  or  document  creating  a  trust. — If  such  was  not  their 
intention,  it  is  difficult  to  conceive  the  motive  or  purpose 
which  led  to  the  use  of  the  words  referred  to.  The  assignor, 
under  our  system,  selects  his  own  assignee,  and  is,  of  course, 
always  careful  to  select  one  whom  he  believes  will  be 
friendly  to  him.  My  experience  has  been,  that  the  confi- 
dence so  reposed  has  rarely,  if  ever,  been  misplaced.  I  do 
not  know  any  principle  upon  which  it  can  reasonably  be 
said  that  a  debtor,  who  conveys  his  estate  to  a  friendly 
trustee,  to  one  who,  as  a  rule,  will  aid  him  in  preference  to 
the  creditors — should  be  at  liberty  to  insert  provisions  in 
the  deed,  throwing  upon  the  creditor  the  burden  of  showing, 
in  any  action  he  may  bring  against  the  trustee  for  waste  or 
negligence  in  the  administration  of  the  assets,  that  it  arose 
from  negligence  of  an  extreme  kind.  He  would  be  obliged 
to  do  so,  it  appears  to  me,  in  such  an  action  arising  out  of 
this  deed — if  the  clause  referred  to  is  to  receive  due  effect. 
If  the  deed  of  the  17th  of  November  is  to  be  regarded,  it  is 
bad  upon  the  authority  of  Union  Bank  v.  Whitman,  16 
Sup.  Court,  410.  The  subsequent  deed  does  not  refer  to  the 
prior  one.  The  first  deed  was  of  course  valid  as  between 
the  parties.  The  assignee,  who  was  a  creditor,  executed 
and  accepted  it,  and  filed  it  with  the  registrar  of  deeds. 
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It  was  objected  that  no  defence  was  pleaded  to  the  doed 
of  the  18th  of  November,  under  which  the  learned  Chief 
Justice  could  put  the  first  question  to  the  jury.  No  objec- 
tion appears  to  have  been  made  at  the  time.  If  there  had 
been,  an  amendment  no  doubt  would  have  been  allowed — 
the  evidence  having  been  received  without  objection.  The 
objection,  as  to  the  absence  of  such  a  defence,  was  not 
raised  until  the  motion  for  judgment  upon  the  findings  was 
made.  It  is  too  late  now  to  say  that  it  should  not  have 
been  put,  or  that  the  answer,  for  want  of  the  suggested 
ground  of  defence,  should  be  disregarded. 

Several  considerations  appear  to  me  to  have  influenced 
the  jury  in  their  conclusion  that  the  deed  was  made  with 
intent  to  hinder  the  creditors  of  the  assignor  in  their  reme- 
dies against  him.     They  are  : — 

1st.  The  terms  of  the  deed  in  relation  to  the  liability 
of  the- assignee. 

2nd.  The  fact  that  part  of  the  amount,  for  which  the 
assignor's  wife  was  preferred,  was  interest  not  due  when 
the  deed  was  made,  but  estimated  to  a  period,  arbitrarily 
fixed  for  that  purpose,  at  which  it  was  to  be  paid  by  the 
assignee. 

3rd.  The  manner  in  which  the  business  was  managed, 
being  left  in  the  assignor's  hands  to  Continue,  and  which,  in 
fact,  was  continued  as  before,  and  for  which  liberal  wages 
were  to  be  paid  him  by  the  assignee. 

Such  an  arrangement  was  a  happy  one  for  the  assignor 
and  his  wife.  Her  debt  was  secured,  and  with  interest, 
and  he  carried  on  business  as  before,  with  the  additional 
advantage — that  his  creditors  could  not  have  recourse  to  the 
assets  for  payment  of  what  was  due  to  them,  while  his  wages 
were  paid  out  of  the  very  assets,  which  otherwise  would  go 
to  some  extent,  at  least,  to  these  creditors.  All  these  were 
considerations  well  adapted  to  induce  a  jury  to  find  that 
the  deed  was  made  to  hinder  and  delay  creditors,  and  that 
it  had  that  effect  Their  finding  has  been  approved  by  the 
learned  Chief  Justice,  who  thought  the  deed  was  fraudu- 
lent.     It   contained,   according   to   my   apprehension,   an 
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unreasonable  provision,  to  which  no  creditor  could  in  fair- 
ness be  asked  to  assent — seeing  that  his  assent  involved  the 
release  of  his  claim  upon  the  assignor.  The  intention  of 
that  clause  (I  refer  to  the  one  limiting  the  assignee's  lia- 
bility to  moneys  only  which  came  to  his  hands,  except  for 
gross  negligence  and  fraud)  was  to  create  an  exemption,  in 
favor  of  the  assignee,  wider  than  the  statute  would  give 
him,  and  to  handicap  creditors  in  the  matter  of  bringing 
actions  against  the  assignee  for  breaches  of  duty  on  the 
part  of  the  latter — by  imposing  an  undue  burden  upon  them 
in  the  matter  of  proof. 

The  finding  of  the  jury  must  be  regarded  as  determining 
that  the  intention  was  to  secure  the  wife's  debt,  with 
interest,  estimated  in  advance;  to  enable  the  assignor  to 
continue  his  business  as  before— '•and  to  receive  a  liberal 
salary  from  the  assignee  out  of  the  assets  during  all  the 
time  he  could  venture  to  carry  it  on  ;  and,  in  the  meantime, 
to  prevent  the  creditors  from  enforcing  their  claims  against 
his  property.  The  statute  affords  all  the  protection  an 
honest  and  prudent  assignee  requires,  and  the  fact  that  the 
parties  to  this  deed  have  attempted  to  compel  the  creditors, 
in  this  connection,  to  contract  themselves  out  of  that  statute, 
if  I  may  use  such  a  term,  furnishes  a  cogent  reason  for  the 
conclusion  that  this  deted  was  not  executed  with  an  honest 
intention. 

If  the  finding  of  the  jury  is  not  based  upon  some  of  the 
'  foregoing  considerations,  it  was  without  evidence,  and  should 
not  be  sustained.  I  do  not  feel  myself  at  liberty  to  say 
that  the  findings  are  not  warranted  by  the  proof.  If 
Hubley  v.  Archibald  did  not  stand  in  the  way,  I  think  I 
should  say,  the  affidavit  prescribed  by  our  Bills  of  Sale  Act 
was  not  necessary.  Durkee  v.  Flint  so  held — but  in  view 
of  the  decision,  to  which  I  am  about  to  refer,  it  must  be 
regarded  as  at  variance  with  Hubley  v.  Archibald,  and 
therefore  the  latter  must  govern. 

Since  the  decision  of  Hubley  v.  Archibald,  the  question 
of  the  necessity  for  an  affidavit  to  a  creditor's  deed,  con- 
taining preferences,  arose  in  McNeil  v.  McDonald  in  this 
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court.  The  decision  has  not  been  reported,  but  I  have  had 
access  to  the  appeal  book,  the  reporter's  notes  of  the  argu- 
ment, and  the  decision  pronounced  by  the  court.  The 
deed  in  that  case  was  a  general  assignment  for  the  benefit 
of  creditors — with  preferences  to  some  of  them. 

The  defendant  pleaded  that  the  deed  was  void,  because 
there  was  no  affidavit  accompanying  it,  as  required  by  the 
statute.  The  plaintiff  replied  that  an  affidavit  was  not 
necessary,  and  could  not  have  been  made,  in  compliance 
with  the  requirements  of  the  statute.  The  trial  judge 
decided  that  an  affidavit  was  necessary,  and  the  deed  was 
therefore  void.  His  decision  to  that  effect  was  founded 
upon  what,  in  his  opinion,  Hubley  v.  Archibald  had  deter- 
mined. 

Plaintiff's  counsel,  upon  the  argument  of  the  appeal  in 
McNeil  v.  McDonald,  again  contended  that  the  affidavit 
could  not  be  made — and  was  not  required ;  and  that  the 
deed  was  outside  of  the  statute ;  and  that  the  affidavit 
called  for  could  not  be  made  in  such  a  case. 

The  court,  in  giving  judgment  dismissing  the  appeal, 
said  that  Hubley  v.  Archibald  governed  the  case  before 
them.  The  concluding  words  of  the  judgment  are  : — "  We 
rest  our  decision  entirely  on  the  decision  of  the  Supreme 
Court  of  Canada  in  Hubley  v.  Archibald." 

This  court  has  therefore  declared  that  Hubley  v.  Archi- 
bald decided  that  an  affidavit  must  accompany  an  assign- 
ment, and  I  am  not  prepared  to  concur  in  over-ruling  the 
case  which  so  decided. 
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Fielding  v.  Church. 

Before  McDonald,  C.  J.,  Ritchie  and  Townshbkd,  J  J.,  Graham,  E.  J., 
and  Meagher,  J. 

Mining  lease  —  Action  against  Commissioner  for  refusing  to  register 
transfer — Equitable  interest — Proof  of  nature  or  value  of  requisite  in 
relation  to  damages— -Bona  fide  transferee — Notice  affecting  subsequent 
transferees — Amending  act — Effect  of— Repeal  of  provisions  of  original 
act — Request  for  registration — Right  of  party  in  absence  of  request  held  to 
be  merely  executory — General  request  —  Directions  as  to  registration  — 
Ditty  of  party  applying  to  give — Duty  of  Commissioner — Form  of  transfer 
—Mines  and  Minerals  Act,  R.  S.t  c.  7,  *.  130— Acts  of  1885,  c.  3t  s.  1— 
Joat  i\  McCuish,  25  X.  £.,  5 15 ',  followed. 

The  Mines  and  Minerals  Act,  R.  S.,  c.  7,  s.  130,  enacted  that  "  all  licenses 
and  a  description  of  all  mortgages,  bills  of  sale,  attachments,  judgments, 
transfers  and  documents  of  title  of  any  kind  affecting  such  licenses  " 
should  be  registered  in  the  office  of  the  Commissioner  of  Mines,  any 
mortgage,  &c,  not  so  registered  to  be  void  as  against  subsequent  bona 
fide  mortgages,  &c. ,  previously  registered. 

By  the  Acts  of  1885,  c.  3,  s.  1,  passed  April  24th,  1885,  this  section  was 
amended  by  adding  a  proviso  requiring  such  mortgages,  bills  of  sale, 
attachments,  judgments,  transfers  or  documents  of  title  to  "  proceed 
from  or  be  charged  against  the  parties  who  may  appear  upon  the 
registry  to  be  the  lessees  or  licensees  of  such  gold  and  silver,  coal  and 
other  mines,  so  to  be  traof erred  or  to  be  incumbered." 

In  an  action  against  the  Commissioner  for  refusing  to  register  a  document 
in  his  office,  and  for  registering  a  later  transfer,  it  appeared  that  on 
the  1 6th  June,  1883,  a  letter  was  addressed  to  the  Commissioner 
enclosing  what  purported  to  be  a  copy  of  a  transfer  from  V.  to  G.  of 
an  interest  in  a  property  at  Montague.  The  transfer  itself  was  not 
recorded,  and  the  legal  title  to  the  property  was  vested  at  the  time  in 
D.  under  lease  No.  105. 

On  the  8th  October,  1885,  G.  transferred  to  plaintiff  one- third  of  all  his 
interests  in  mining  leases  and  mines  of  gold,  &o.,  inclusive  of  all  areas 
possessed  by  him  and  registered  in  his  name  in  Montague  and  other 
districts  named,  and  of  all  areas  in  which  he  was  interested  "  though 
not  named  on  the  records  of  the  Mines  Office." 

The  latter  transfer  was  registered  against  the  properties  expressly  named, 
but  was  not  registered,  and  no  request  was  made  to  have  it  registered 
against  lease  No.  105,  until  after  the  passage  of  the  amending  act 
of  1885. 

.  After  the  passage  of  this  act  the  Commissioner  was  requested  to  record 
the  transfer  from  G.  to  plaintiff,  but  refused.  The  interest  of  G. 
under  lease  No.  105  was  subsequently  purchased  by  A.  who  had  the 
transfer  recorded  by  defendant,  both  A.  and  the  party  to  whom  he 
sold  having  actual  notice  of  plaintiffs  claim. 

Held,  that  as  when  the  request  to  have  the  transfer  to  plaintiff  recorded 
against  lease  No.  105,  the  act  as  amended  rendered  it  incumbent  upon 
the  Commissioners  to  record  only  transfers  proceeding  from  those  who 
appeared  on  the  registry  to  be  lessees  of  the  mine,  and  G.  did  not 
appear  to  be  a  lessee  or  sub-lessee,  or  to  derive  title  through  a  lessee, 
no  case  of  negligence  on  the  part  of  defendant  had  been  proved  and 
plaintiff  was  not  entitled  to  recover  even  nominal  damages. 

Held,  also,  that  in  no  case  could  plaintiff  recover  other  than  nominal 
damages,  there  being  no  proof  of  the  nature  or  value  of  the  equitable 
interest,  or  that  it  had  been  lost  or  affected  by  the  failure  to  register. 
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Held,  also,  that  A.  was  not  a  bona  fide  transferee  in  respect  to  plaintiffs 
claim. 

Held,  also,  that  if  the  document  of  transfer  from  O.  to  plaintiff  was  properly 
lodged  for  registry,  it  would  be  sufficient,  under  the  doctrine  of  Jost  v. 
McCuish,  25  N.  S.,  519,  to  affect  subsequent  transferees  with  notice. 

Held,  also,  that  the  provision  added  by  the  amendment,  under  the  act  of 
1885,  operated  as  a  repeal  of  the  provision  in  respect  to  documents 
mentioned. 

Held,  also,  that  in  the  absence  of  a  request  for  registration,  prior  to  the 
amendment,  plaintiff's  right  to  have  his  document  registered  was 
merely  executory  and  not  vested. 

Held,  also,  that  where  a  document  is  handed  to  the  Commissioner  without 
directions  as  to  the  property  against  which  it  is  to  be  registered,  and 
it  is  registered  against  properties  apparently  affected,  a  case  of  negli- 
gence to  search  for  other  properties  would  have  to  be  made  out. 

Heldy  also,  that  there  would  be  no  negligence  in  not  registering  against 
equitable  interests  not  appearing  in  the  register  of  the  office. 

SembU,  that  a  general  request  to  register  a  document  against  leases 
standing  in  the  name  of  G.  in  Nova  Scotia  would  be  bad,  and  that  the 
objection  would  be  greater  in  the  case  of  the  transfer  in  question, 
which  covered  areas  in  which  the  transferor  might  be  interested 
"  though  not  named  on  the  records." 

Qucere,  whether  it  is  the  duty  of  the  Commissioner  under  the  practice 
prevailing  here  to  make  such  searches. 

Quaere,  per  Meagher,  J.,  whether  defendant  was  bound  or  ought  in  any 
case  to  record  a  document  which  was  not  in  the  prescribed  form, 
inasmuch  as  it  contained  no  reference  to  the  lease  or  leases  it  was  sup- 
posed to  affect,  nor  the  number  of  shares  intended  to  be  conveyed. 

This  was  an  action  brought  against  the  defendant,  Com- 
missioner of  Works  and  Mines  of  the  Province  of  Nova 
Scotia,  claiming  damages^  on  account  of  the  refusal  of  the 
defendant  to  register  in  his  office  a  transfer  of  mining 
areas,  under  which  the  plaintiff  claimed,  and  registering  a 
later  transfer  by  which  it  was  contended  the  former  was 
cut  out. 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Henry  in  favor  of  defendant.  The  facts  are  fully  set  out  in 
the  judgments. 

1895,  March  25th.  //.  Mclnnes,  in  support  of  appeal. 
— The  common  grantors  were  Vaughan  and  Gough.  We 
got  our  transfer  in  1883.  It  was  not  tendered  for  registry 
for  some  time  after,  but  was  tendered  before  the  tender  of 
the  transfer  registered  adversely  to  our  claim.  In  1892  the 
other  transfer  was  registered,  and  ours  rejected  ;  R.  S.,  c.  7, 
sec.  130.     The  judgment  proceeded  on  the  ground  that  our 
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right  to  have  our  transfer  registered  was  inchoate  and  was 
cut  out  by  the  Act  of  1885,  c.  3,  s.  1,  sub-sec.  2.  The  Com- 
missioner should  not  have  registered  either  transfer.  Plain- 
tiff got  his  transfer  from  Gough  in  October,  1884,  and  pre- 
sented it  for  registry  after  April,  1885.  The  Commissioner 
refused  to  register  the  transfer  on  the  ground  that  when 
we  got  it  Gough  was  not  a  party  to  the  title  on  the  record. 
At  the  time  we  applied,  Gough  s  title  did  appear.  Gough's 
right  was  under  Vaughan.  The  fact  that  he  had  a  good 
title  is  not  denied ;  Waugh  v.  Middleton,  8  Exch.,  352 ; 
Marsh  v.  Higgins,  9  C.  B.,  551 ;  Moon  v.  Burden,  2  Ex.,  22. 

A.  McKay,  contra. — The  view  of  the  learned  trial  judge 
was  that  the  document  was  one  that  the  Commissioner  was 
not  required  to  register,  and  that  therefore  he  is  not  liable 
in  damages  for  refusing  to  register.  A  document  to  be 
registered  must  appear  to  proceed  from  a  party  who  has 
title  on  the  register.  Neither  the  transfer  from  Vaughan 
to  Gough  nor  from  Gough  to  plaintiff  should  have  been 
recorded  after  the  passage  of  the  act.  Even  if  there  was  a 
right  before  it  was  taken  away  ;  Butcher  v.  Henderson, 
L.  R.,  3  Q.  B.,  335  ;  Btyant  v.  Hill,  23  U.  C.  Q.  B.,  96 ;  24 
U.  C.  Q.  B.,  424 ;  Cotter  v.  Sutherland,  18  U.  C.  C.  P.,  357 ; 
McDougall  v.  McLellan,  25  U.  C.  C.P.,  75;  Kaye  v.  Goodwin, 
6  Bing.,  576 ;  18  A.  &  E.,  770.     No  damage  is  shown. 

H.  Mclnnes,  in  reply. — There  are  no  words  in  the  statute 
to  cut  away  our  vested  right  to  have  our  title  registered. 
Harrison  v.  Cornwall,  18  Ch.  D.,  341  ;  Endlich  on 
Statutes,  sees.  272, 274, 276 ;  Hardcastle  on  Statutes,  p.  371. 

1895.  November  30th.— Graham,  E.  J.— This  is  an 
action  for  damages  brought  against  the  Commissioner  of 
Mines,  for  refusing  to  register  a  document  in  his  office  and 
registering  a  later  transfer  which,  it  is  contended,  cut  out 
the  former.  The  action  was  dismissed  at  the  trial,  and 
there  is  an  appeal. 

Thomas  L.  DeWolf  had  held  a  mining  lease  No.  105,  of 
25  gold  areas,  and  he  had  transferred  it  to  John  S.  and 
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James  R.  DeWolf.  They  had  a  complete  legal  and  equita- 
ble title.  Now  it  appears  that  a  letter  was  addressed  to 
the  Commissioner  of  Mines  of  that  day,  having  indorsed 
upon  it  a  copy  of  a  transfer  purporting  to  be  a  conveyance 
of  a  legal  title  which  at  no  time  was  vested  in  the  trans- 
ferror.    This  was  the  Document : 

"  Halifax,  N.  S.,  June  16thy  18S3. 

"  I,  John  Vaughan,  hereby  transfer  one-half  (£)  of  my 
fifth  (£)  of  DeWolf  property  at  Montague  to  Thomas 
Gough,  Esq.,  for  the  consideration  of  thirty  dollars 
($30.00.) 

his 

(Sgd.)        John   x   Vaughan,    [Seal.] 

mark. 

Signed,  after  being  read  and  explained, 
in  the  presence 

(Sgd.)      P.   J.   Leslie." 

In  passing  I  may  say  I  do  not  know  how  its  description 
could  have  been  said  to  relate  to  a  mine.  The  defendant 
having  been  appointed  Commissioner  of  Mines  in  1884,  a 
suit  was  brought  against  him  asking  for  a  mandamus  to 
compel  him  to  register  the  document.  In  an  application  at 
Chambers,  on  motion,  the  learned  Chief  Justice  made  an 
order  in  the  nature  of  a  mandamus  for  its  registry.  The 
Commissioner  was  sole  defendant  and  there  was  no  per- 
son interested  made  a  party  to  litigate  the  matter.  Before 
the  order  was  made  Gough  transferred  to  the  plaintiff  one- 
third  of  his  interest  in  certain  mining  properties  by  the 
following : 

"  Know  all  men  by  these  presents,  that  I,  Thomas  Gough, 
rt  the  City  and  County  of  Halifax,  in  the  Province  of 
Nova  Scotia,  liquor  dealer,  in  consideration  of  the  sum  of 
ninety-five  dollars  and  sixty-two  cents  lawful  money  of 
Canada,  due  and  owing  unto  Gerge  Herbert  Fielding,  of 
the  same  place,  Esquire,  by  me,  and  of  the  sum  of  one 
dollar  paid  to  me  by  said  George  Herbert  Fielding,  do  sell, 
assign,  transfer  and  set  over  by  these  presents  to  the  said 
George  Herbert  Fielding,  his  executors,  administrators  and 
assigns  the  one-third  part  or  share  of  all  my  interests  in 
mining  leases  and  mines  of  gold  and  other  minerals  in 
Nova  Scotia,  in  whatsoever  gold  districts  or  localities  the 
same  may  be,  and  whether  owned  under  license,  lease,  or 
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agreement,  and  both  legal  and  equitable,  inclusive,  of  the 
one-third  part  of  all  ar^eas  or  interests  in  areas  possessed 
by  me  and  registered  in  my  name  in  Montague,  Uniacke, 
and  all  other  districts  and  localities,  and  of  all  areas  in 
which  I  may  be  interested,  though  not  named  on  the 
records  of  the  Mines  office.  To  have  and  to  hold  the  same, 
and  every  interest  hereby  granted  and  sold  to  the  said 
George  Herbert  Fielding,  his  executors,  administrators  and 
assigns. 

In  witness  whereof  I  have  hereunto  my  hand  and  seal 
subscribed  and  set,  this  eighth  day  of  October,  A.  D.  1884. 

(Sgd.)        Thomas  Gough.     [l.  s.] 
Signed,  sealed  and    delivered, 
in   the   presence   of 

(Sgd.)    Robert  Brown." 

"Personally  appeared  before  me,  Robert  Brown,  of  the 
City  of  Halifax,  gentleman,  who  being  first  duly  sworn, 
said  that  Thomas  Gough,  within  named,  duly  signed  and 
executed  the  same  within  and  annexed  transfer,  in  his 
presence. 

(Sgd.)        Robert  Brown. 
Sworn   to  at  Halifax,  in  the 
County   of    Halifax,    this 
9th  day  of  October,  A.D. 
1884,  before  me, 
(Sgd.)    W.  D.  Harrington,  /.  P." 

"  Department  of  Mines,  Halifax,  N.  S. 

Registered  this  ninth  day  of  October,  A.  D.  1884,  at 
2  p.  m. 

(Sgd.)      Charles  E.  Church,  Commissioner, 
per  Charles  H.  Carman." 

"  Page    69,  Register  Book Montague. 

.,      162,         Oldham. 

ii      123,         it  ii      Uniacke. 

•I      222,         ii  ii      Unproclaimed." 

"  I  certify  that  the  above  transfer  is  a  true  and  correct 
copy  of  a  transfer  from  Thomas  Gough  to  George  H. 
Fielding,  tiled  and  registered  in  this  office. 

(Sgd.)      Charles  E.  Church."    [l.  s.] 

And  on  the  next  day  this  document  was  registered 
against  leases  in  Montague,  Oldham,  Uniacke  and  unpro- 
claimed districts  in  which  Gough 's  name  appeared  in  the 
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registry  as  having  an  interest,  not  however  against  lease  No. 
105.  The  defendant  was  not  requested  to  register  it  against 
that  lease.  I  find  that  fact  from  the  admissions  in  view  of 
the  pleadings.  In  the  statement  of  claim  it  is  alleged  "  that 
previous  to  the  6th  day  of  January,  1892,  to  wit  in  1884 
1885,  1886  and  other  later  dates,  the  attention  of  the 
defendant  was  called  to  the  transfer  from  said  Thomas 
Gough  to  the  plaintiff,  and  the  defendant  was  requested 
and  desired  to  register  the  same  against  the  lease  105/' 
This  is  denied  in  the  statement  of  defence.  In  the  admis- 
sions we  find  the  following  : 

"4.  Previoustyto  that  decree, on  the  8th  October,  1884, the 
plaintiff  obtained  a  transfer  from  Thomas  Gough  of  one- third 
of  his  interest  in  all  gold  areas  and  gold  mining  property, 
legal  and  equitable,  at  and  in  Montague  gold  district  and 
elsewhere,  and  the  original  transfer  was  registered  by  the 
Commissioner  of  Mines,  in  the  Mines  office,  on  9th  October, 
1884,  against  leases  in  Montague  district  standing  in  the 
name  of  Thomas  Gough,  but  not  against  lease  105. 

5.  Subsequently  to  the  registry  of  the  transfer  to 
Gough,  pursuant  to  the  decree  of  the  Supreme  Court  in 
Gough  v.  Church,  the  plaintiff  applied,  in  1885,  for  registry 
of  his  transfer  against  lease  105,  but  the  Commissioner  of 
Mines  declined  to  register  it,  giving  as  his  reason  that  the 
Act  passed  in  1885,  and  previous  to  the  application  for 
registry,  stood  in  the  way. 

6.  Several  subsequent  applications  were  made  for 
registry,  but  were,  for  the  same  reason,  not  entertained. 

7.  Mr.  Mclnnes  demanded  the  registration  against 
lease  105,  Montague  gold  district,  of  plaintiffs  transfer 
from  Thomas  Gough.  Such  demand  was  made  on  12th 
September,  1890 ;  18th  September,  1890;  29th  December, 
1890;  30th  December,  1891;  5th  January,  1892,  by  the 
letters  printed  below,  which  were  received  by  the  defend- 
ant at  those  dates,  and  also  verbally." 

It  does  not  admit  a  request  in  1884,  as  was  alleged  in 
the  pleadings.  An  amendment  was  made  by  the  Legis- 
lature, no  doubt  because  the  decision  referred  to  was 
different  from  the  practice  which  had  previously  prevailed, 
namely  of  registering  only  those  documents  made  by  some 
person  who,  in  the  registry,  appeared  to  have  an  interest. 
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It  was  passed  the  24th  day  of  April,  1885,  and  is  Chapter  3 
of  the  Acts  of  that  year.     It  is  as  follows  : 

Sections  71  and  130  of  chapter  7  of  Revised  Statutes 
are  hereby  amended  as  follows  : 

(].)  By  adding  the  following  words  to  the  end  of 
section  71  : — "On  the  day  so  named  in  such  notice  the 
commissioner  shall  hear  any  party  interested  in  any  such 
lease,  and  his  judgment  shall  be  final,  unless  appealed  from 
within  thirty  days  thereafter,  such  appeal  to  be  made  and 
perfected  as  provided  in  section  67  of  this  chapter." 

(2.)  By  inserting  the  following  words  after  the  word 
"  registered  "  in  the  eleventh  line  of  section  130 : —  "  Pro- 
vided that  such  mortgages,  bills  of  sale,  attachments,  judg- 
ments, transfers,  or  documents  of  title,  shall  proceed  from 
or  be  charged  against  the  parties  who  may  appear  upon  the 
registry  to  be  the  lessees  or  licensees  of  such  gold  and 
silver,  coal  or  other  mines,  so  to  be  transferred,  or  to  be 
incumbered." 

In  the  meantime  the  legal  title  had  passed  through 
different  hands,  as  we  have  seen.  The  plaintiff,  in  1885, 
but  after  this  act  was  passed,  applied  to  the  defendant 
to  register  his  transfer  against  lease  No.  105,  but  the 
defendant  refused  to  do  so,  relying  upon  the  statute. 
After  several  mesne  assignments  and  a  sheriffs  sale,  the 
legal  title  became  vested  in  Charles  Annand  through  a 
transfer  registered  July  4th,  1887,  and,  on  the  6th  of 
January,  1892,  Mr.  Annand  bought  in  Gough's  interest 
under  the  lease  No.  105  and  had  it  registered  by  the 
defendant.  Annand  eventually  sold  the  property  and 
transferred  the  lease,  but  he  and  the  assignee  had  actual 
notice  that  Fielding  had  the  transfer  in  question.  In  any 
event  I  cannot  see  how  the  plaintiff  could  recover  in  this 
action  other  than  nominal  damages.  There  is  no  proof  of 
the  nature  or  value  of  the  equitable  interest,  or  that  it  has 
been  lost  or  affected  by  the  failure  to  register.  The  regis- 
try of  the  transfer  from  Gough  to  Annand  is  relied  on  in 
the  statement  of  claim,  as  if  that  had  cut  it  out.  Of 
course  that  transfer  or  release  covered  a  release  of  that 
portion  of  the  claim  not  transferred  to  Fielding.  But 
Annand  was   not  a    bona   fide   transferee    in  respect    to 
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Fielding's  claim.  If  the  document  from  Gough  to  Fielding 
was  properly  lodged  for  registry  as  against  this  lease,  as 
the  plaintiff  contends  it  was,  that  lodging  of  it  would, 
under  the  doctrine  of  Jost  v.  McCuish,  25  N.  S.  R.,  519,  be 
sufficient  to  affect  with  notice  subsequent  transferees. 
Under  that  doctrine  it  is  difficult  to  see  what  claim  the  plain- 
tiff would  have  for  damages.  Cooley  on  Torts,  385.  Indeed 
there  is  no  proof  that  any  one  relied  upon  its  not  being 
being  registered  or  referred  to  the  registry  book  at  all, 
and  there  is  no  room  for  inference  that  it  was  cut  out  by 
any  subsequent  transfer. 

However,  if  the  document  was  one  which  came  within 
the  provisions  of  the  statute,  then  plaintiff  would  perhaps 
be  entitled  to  nominal  damages,  if  the  defendant  refused 
to  enroll  it  upon  request.  When  the  request  was  made  by 
plaintiff  to  have  this  document  registered  as  against  lease 
105,  the  amendment  (Chapter  3  of  the  Acts  of  1885) 
rendered  it  incumbent  on  the  Commissioner  to  record  only 
transfers  proceeding  from  those  who  appeared  on  the  reg- 
istry to  be  lessees  of  the  mine,  and  Qough  did  not  appear 
to  be  either  a  lessee  or  sub-lessee,  or  to  derive  a  title 
to  the  mine  through  a  lessee.  Perhaps  that  portion  of 
section  127  which  provides  that  such  registry  and  certifi- 
cate shall  be  conclusive  evidence  of  the  transfer  of  such 
mining  interests,  does  not  help  the  matter.  But  the  regis- 
try did  not  show  that  neither  Vaughan  nor  Gough  could 
have  any  interest  in  the  registered  title.  The  provision 
added  by  the  amendment  operates  as  a  repeal  of  the 
provision  for  registry,  in  respect  to  certain  documents 
mentioned  in  the  proviso. 

The  plaintiff  had  not  a  vested  right  to  have  his  docu- 
ment registered  when  the  amendment  was  passed.  He 
had  not  then  made  a  request  to  have  it  registered ;  the 
right  was  only  executory.  Surlees  v.  Ellison,  9  B.  &  C, 
752.     In  Endlich  on  Statutes,  sec.  480,  it  is  said  : 

"  If  at  the  time  the  statute  is  repealed,  the  remedy  has 
not  been  perfected  or  the  right  has  not  become  vested,  but 
still  remain  executory,  they  are  gone.    Such  is  the  effect, 
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for  example,  of  an  act  taking  away  the  right  to  acquire  a 
mechanics'  lien  if  the  requisite  proceedings  to  fix  the  lien 
have  not  been  completed." 

And  section  281  : 

"  As  a  general  rule,  whenever  a  statute  gives  a  right  in 
its  nature  not  vested  but  remaining  executory,  if  it  does 
not  become  executed  before  a  repeal  of  the  law  giviug  it, 
it  falls  with  the  law  and  cannot  be  afterwards  enforced." 

I  have  shown  that  there  was  no  express  request  before 
the  amendment  of  the  statute,  and  therefore  that  there  was 
no  refusal  before  that  date  to  register  it  against  lease  No.  105. 
There  was  not  made  before  us  a  contention  that  a  request 
may  be  implied  merely  from  leaving  it  with  the  Commis- 
sioner on  the  earlier  date.  And,  indeed,  it  is  not  probable 
that  either  party  at  that  time  contemplated  its  registry  as 
against  lease  No.  105.  If  that  contention  was  open,  one 
only  has  to  read  the  document  to  see  what  a  difficult  duty 
it  would  cast  upon  the  Commissioner. 

A  general  request  to  register  a  document  against  leases, 
licenses  or  interests  standing  in  the  name  of  Gough,  in 
Nova  Scotia,  would  be  bad  enough  ;  but  there  was  in  this 
assignment  a  transfer  of  all  interests  in  areas  in  which  he 
might  be  interested,  "  though  not  named  on  the  records  of 
the  Mines  office."  It  meant  either  registering  it  against 
every  interest  in  the  Mines  office,  which  would  be  absurd ; 
or  ascertaining  by  extraneous  evidence  the  mines  which 
Gough  had  an  interest  in,  which  would  be  also  absurd. 
He  receives  no  fees  for  making  searches.  In  practice 
searches  of  that  kind  in  Nova  Scotia  are  made  by  solici- 
tors. But  at  most,  I  would  think  if  a  judgment  or  an 
attachment — and  this  document  is  quite  as  vague — is 
handed  to  him  without  directions  as  to  the  property 
against  which  it  is  to  be  registered,  then,  having  found 
some  property  apparently  affected,  and  registered  it,  a  case 
of  negligence  to  search  for  other  properties  would  have  to 
be  made  out.  But  only  a  refusal,  not  negligence,  is  alleged 
in  the  pleading.  He  certainly  would  not  be  negligent  in 
not  registering  it  against  equitable  interests  not  appearing 
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in  his  register.  Gough's  name  did  not  then  appear  in  the 
registry  in  connection  with  lease  No.  105,  and  it  should 
not  have  appeared  there.  That  was  the  9th  of  October, 
1884  The  action  for  the  mandamus  had  not  then  been 
brought,  and  although  the  defendant  had  received  the 
letter  from  Gough,  and  a  copy  of  the  assignment  from 
Vaughan  to  Gough,  written  on  the  back  of  the  letter,  he 
did  not  then  hold  for  registry  the  assignment  from 
Vaughan  to  Gough.  The  writer  of  the  letter  made  no 
request  to  have  it  registered,  but  wished  to  have  actual 
notice  of  it  communicated  to  intending  purchasers.  This 
was  no  part  of  his  duty,  and  he  could  have  destroyed  the 
letter.  But  there  was  another  link  in  the  title  missing 
between  Vaughan  and  some  one.  These  documents  pur- 
ported to  convey  a  legal  title,  and  his  register  showed  him 
that  the  legal  title  was  complete  in  others,  and  that 
Vaughan  was  a  stranger. 

It  has  been  held  in  the  United  States  cases  that  the 
registry  of  such  a  deed,  made  apparently  by  a  stranger  to 
the  registry,  is  no  notice  of  the  existence  of  an  unrecorded 
dead  to  him,  constituting  him  the  legal  grantor,  and  fur- 
nishing the  missing  link  in  the  chain  of  title ;  Wade  on 
Notice,  sections  205,  20*6,  207.  The  registrar  might  there- 
fore see  no  object  in  registering  it  until  the  link  was  fur- 
nished for  registration.  It  would  be  a  cloud  upon  the 
title  until  that  was  done.  If  this  was,  as  I  understood  it  at 
the  argument,  it  was  an  equitable  claim  to  a  partnership 
interest.  In  an  underlease  or  collateral  title,  not  reduced 
to  writing,  and  therefore  incapable  of  registry,  the  assign- 
ment of  that  interest  could  not  be  connected  with  the  chain 
of  title  for  want  of  that  link,  and  therefore  I  can  see  no 
object  in  registration,  at  least  until  that  interest  becomes 
a  writing,  which  might  be  registered  ;  Chary  v.  Fitzgibbon, 
Irish  Reports,  7  Ch.  D.,  229  ;  Cogswell  v.  Graham,  Ritchie's 
Eq.  Dec,  50 ;  Dykes  v.  Bates,  25  Grant,  953. 

In  my  opinion,  a  case  of  negligence  upon  this  state  of 
things,  before  the  specific  request  for  registry  and  the 
amendment  of  the  statute,  has  not  been  proved.  The 
10— N  s.  R.  28. 
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plaintiff,  therefore,  cannot  recover  even  nominal  damages,, 
and  the  appeal  must  be  dismissed. 

McDonald,  C.  J.,  and  Ritchie,  and  Townshend,  J  J.y 
concurred. 

Meagher,  J. — A  decree  was  made  on  the  5th  of  March, 
1885,  in  a  suit  wherein  Thomas  Gough  was  the  plaintiff^ 
and  the  present  defendant,  in  his  official  capacity,  was 
defendant,  requiring  the  latter  to  register  in  the  Minea 
Office,  against  lease  105  in  the  Montague  Gold  District, 
a  transfer  to  Gough  made  by  one  Vaughan  in  June,  18S3. 
The  defendant,  in  obedience  to  the  decree,  registered  the 
transfer  without  delay.  Vaughan  did  not  appear  upon  the 
books  of  registry  in  the  Mines  Office  to  be  the  owner  of 
or  interested  in  the  lease  ;  while  the  only  title  (if  any)  held 
by  Gough  was  acquired  through  Vaughan's  transfer 
to  him. 

In  October,  1884,  Gough  made  a  transfer  to  plaintiff 
which  purported  to  convey  one-third  of  Gough's  interest 
in  all  gold  areas  in  Montague  District,  but  did  not,  I 
believe,  make  any  specific  reference  to  lease  105,  or  the 
property  described  in  it.  It  was  registered  in  the  Mines. 
Office  on  the  day  following  its  date  against  certain  leases* 
but  not  against  lease  105. 

On  the  6th  of  January,  1892,  Gough  conveyed  ta 
Charles  Annand  whatever  right  or  title  he  possessed  to  105* 

During  several  years  prior  to  that  date,  and  until  thfr 
£4th  of  April,  1885,  section  130  of  chapter  7  of  the  Revised 
Statutes,  5th  series,  regulated  the  registry  in  the  Minea 
Office  of  mortgages,  judgments,  &c,  and  documents  affect- 
ing title  to  gold  and  other  mines.  It  required  all  mortgages,. 
&c,  &c,  and  transfers  or  documents  of  title  relating  to  or 
affecting  the  title  to  gold  and  other  mines,  to  be  registered 
upon  the  books  of  registry  in  the  Mines  Office,  according 
to  a  schedule  to  that  chapter  under  a  penalty  of  being  void 
as  against  any  subsequent  bona  fide  mortgages  *  *  * 
transfers,  or  documents  of  title  previously  registered. 
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Section  130  was  amended  by  chapter  3  of  the  Acts  of 
1885,  passed  the  24th  of  April,  1885,  which  added  the 
following  proviso,  next  after  the  word  "  registered  "  in  the 
eleventh  line  of  that  section  : 

"  Provided  that  such  mortgages,  bills  of  sale,  attach- 
ments, judgments,  transfers,  or  documents  of  title,  shall 
proceed  from  or  be  charged  against  the  parties  who  may 
appear  upon  the  registry  to  be  the  lessees  or  licensees  of 
such  gold  and  silver  or  other  mines  so  to  be  transferred  or 
incumbered." 

Some  time  during  the  year  1885,  but  after  the  amend- 
ment came  into  operation,  the  plaintiff  applied  to  the 
defendant,  in  his  official  capacity,  to  register  the  transfer 
from  Gough  to  him  against  lease  105.  The  defendant 
declined.  The  terms  of  the  proviso,  in  my  opinion,  fairly 
warrant  the  conclusion  that  the  Commissioner  is  not 
authorised,  and  therefore  is  not  required,  to  register  a 
transfer  or  document  relating  to  the  title  to  a  mine  unless 
it  proceeds  from  a  party  appearing  upon  the  registry  as  an 
owner  or  part  owner. 

The  intention  of  the  amending  statute,  as  I  understand 
it,  was  to  exclude  from  the  registry  all  instruments  pro- 
ceeding from  parties  other  than  those  whom  the  records 
disclosed  as  owners,  and  whose  title  came  either  directly 
from  the  Crown,  or  in  a  regular  course  through  those  to 
whom  the  Crown  had  granted  it.  The  object  was  to  main- 
tain the  title  upon  the  registry  so  as  to  show  a  continuous 
and  unbroken  chain  of  title  from  the  Crown  down  to  and 
including  those  whose  names  appeared  upon  the  registry. 
The  amendment  was  made  in  the  interests  of  the  Crown 
as  well  as  of  the  mine  owners.  It  is  of  course  most  import- 
ant to  the  latter  that  doubts  should  not  be  thrown  upon 
their  titles  which  would  be  the  case  if  transfers  or  docu- 
ments of  title  from  persons,  not  appearing  to  be  owners 
upon  the  record,  were  accepted  and  recorded  by  the  Com- 
missioner. 

The  sale  and  interchange  of  mines  and  mining  rights 
would  be  seriously  hampered  quite  often  if  sucha  course 
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were  adopted.  The  Crown,  under  a  variety  of  circum- 
stances, arising  either  from  conditions  attached  to  the  title 
in  the  grant  conferring  it,  or  from  the  provisions  of  the 
Mines  Act  relating  to  the  tenure  of  mines,  may  annul  its 
grant,  or  declare  the  title  forfeited. 

It  is  necessary  in  most,  if  not  in  all,  cases  arising  from 
breach  or  non-performance  of  the  conditions  attaching  to 
the  title,  for  the  Crown  to  give  notice  to  the  parties 
interested  in  the  property — of  the  proceedings  to  annul  or 
forfeit  the  grant ;  and,  therefore,  if  transfers  from  every 
person  who  thought  proper  to  make  one,  were  accepted  and 
recorded,  the  Crown  would  have  the  additional  burden 
cast  upon  it  of  notifying  such  transferees  of  the  intended 
proceedings. 

When  Vaughan  made  the  transfer  to  Gough,  as  well  as 
when  it  was  recorded,  the  title  to  lease  105,  and  the  pro- 
perty comprised  in  it,  was,  according  to  the  mines  registry, 
in  third  parties,  whose  title  was  derived  through  lessees  of 
the  Crown.  Gough,  therefore,  though  appearing  upon  the 
records  as  Vaughan's  tranferee  of  an  alleged  interest,  did 
not  in  fact  appear  to  be  an  owner  upon  the  registry.  So 
far  as  the  records  disclosed,  Vaughan  never  held  title  to 
this  lease  either  from  the  Crown  or  through  its  grantee. 

The  statute,  if  I  may  say  so,  operates  upon  the  Com- 
missioner and  disables  him  from  registering  any  transfer, 
document,  or  incumbrance  not  falling  within  its  provisions. 
By  its  terms  he  is  only  permitted  to  register  a  transfer  or 
document  proceeding  from  a  party  appearing  upon  the 
registry  to  be  a  lessee  or  licensee.  No  exception  or  reser- 
vation of  vested  or  other  rights  has  been  made.  Assuming, 
for  the  sake  of  argument,  that  the  plaintiff  possessed  a 
vested  right  in  respect  to  the  registry  of  this  instrument, 
(which  I  do  not  concede)  at  the  time  the  amending  statute 
was  enacted,  he  cannot  recover  damages  from  defendant 
because  of  his  refusal  to  do  an  act  which  the  new  statute 
does  not  authorize  or  require  him  to  do. 

It  may,  I  think,  be  fairly  assumed  that  the  proviso 
above  quoted,  which  was  enacted  within  a  very  few  weeks 
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after  the  decision  in  Gough  v.  Church,  was  passed  by  the 
legislature  to  prevent  the  inconvenience  and  uncertainty, 
and  to  relieve  the  Grown  from  the  burden,  which  would 
follow  from  the  interpretation  put  upon  the  existing 
statute  by  that  decision. 

The  first  section  of  the  Mines  Act  defines  the  word 
"lessee,"  wherever  used  in  that  chapter,  to  mean  and 
include  sub-lessee,  or  any  person  deriving  title  to  a  mine 
through  a  lessee  of  the  Crown.  I  did  not  find  any  defini- 
tion of  the  word  "  licensee,"  but  it  should,  I  assume,  be 
used  in  the  same  sense.  It  therefore  appears  to  me  it  is 
not  enough  that  the  party  from  whom  the  document  pro- 
ceeded, for  which  registry  is  sought,  should  appear  upon 
the  registry  to  be  a  transferee,  merely,  such  as  Gough  was — 
he  must  either  be  a  licensee  or  lessee  himself,  or  his  title 
must  be  derived  through  some  one  who  was.  I  am  there- 
fore of  opinion  that  the  defendant  was  not  bound  to  register 
the  plaintiffs  transfer,  and,  consequently,  is  not  liable  for 
refusing  to  do  so. 

The  same  system  as  that  which  this  proviso  established 
obtains  in  relation  to  the  registry  of  British  vessels  under 
the  Merchant  Shipping  Act.  Under  the  provisions  of  the 
latter  no  bill  of  sale,  mortgage,  or  other  document  affecting 
the  title  to  a  ship  can  be  recorded  which  does  not  come  in 
due  course  from  a  registered  owner  of  such  ship.  It  is  a 
wise  policy,  and  the  same  reasons  can  be  urged  in  support 
of  a  similar  law  in  respect  to  our  mines. 

Since  the  foregoing  was  written,  a  point,  not  raised  or 
discussed  at  the  bar,  has  been  raised  by  one  of  my  learned 
brothers,  viz.,  whether  the  defendant  was  guilty  of  negligence 
in  not  recording  this  transfer  against  lease  105,  before  the 
proviso  was  enacted,  and  therefore  a  right  of  action  accrued 
which  the  statute  did  not  affect.  I  do  not  think  the  action 
was  brought  or  tried  upon  that  theory.  The  pleadings  do 
not  raise  such  an  issue.  The  plaintiff's  transfer,  it  will  be 
remembered,  was  recorded  against  other  properties  in 
Montague  district  standing  in  Gough 's  name,  but  at  what 
time  does  not  appear.     It  is  not  unfair  to  assume,  where 
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negligence  is  charged,  that  this  registry  took  place  soon 
after  the  date  of  that  transfer,  and  before  the  decree  was 
made.  Until  registry  of  the  Yaughan  transfer  to  Gough, 
under  the  decree,  the  latter  did  not  appear  upon  the  books 
to  be  either  an  owner,  or  a  transferee,  of  any  interest  in 
lease  105,  and  therefore,  up  to  that  time,  unless  in  the 
absence  of  any  specific  request  to  register  against  105 — and 
there  was  none — negligence  in  this  particular  could  not  be 
imputed  to  the  defendant. 

Assuming  that  plaintiff's  transfer  was  registered  against 
the  other  properties  of  Gough  before  the  decree  was  made, 
I  do  not,  as  at  present  advised,  see  that  the  obligation  of 
recalling  to  mind  the  existence  of  the  plaintiff's  transfer, 
and  proceeding  to  record  it  against  105,  after  the  decree 
issued,  was  cast  upon  the  defendant ;  if  not,  there  was  no 
negligence  on  his  part  in  this  aspect.  If  he  owed  plaintiff 
such  a  duty,  and  is  liable  for  not  performing  it,  his  position 
is  not  one  to  be  envied.  One  could  scarcely  imagine  a 
more  onerous  duty,  having  regard  to  the  immense  number 
of  transactions  accruing  in  the  Mines  Office  in  the  course 
of  the  year — not  to  speak  of  a  series  of  years. 

What  took  place  between  the  plaintiff"  and  the  mines' 
officials,  when  he  first  presented  the  transfer  for  registry, 
may  be  all-important,  but  as  to  that  we  have  no  evidence. 
It  may  be  if  negligence  of  the  kind  referred  to  was  alleged, 
that  defendant  could  show  he  was  requested  to  record  it 
against  certain  properties  only.  If  this  were  so,  it  might 
well  be,  that  plaintiff  contributed  to  his  own  misfortune. 
Indeed  I  think  there  is  room  for  doubt  whether,  at  that 
time,  plaintiff  himself  knew  or  believed  that  Gough  pos- 
sessed an  interest  in  lease  105.  If  he  did,  he  probably 
would  have  made  a  request  to  register  accordingly,  and  the 
fact  would  have  been  proved  ;  if  he  did  not,  then,  of  course, 
no  such  request  would  be  made.  If  the  registry  was  prior 
in  date  to  the  decree,  there  was,  as  I  have  already  said, 
nothing  then  upon  the  books  touching  lease  105,  which 
showed  that  Gough  was  in  any  manner  interested  in  it, 
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and,  if  not,  defendant  was  not  obliged  under  the  law,  as  I 
understand  it,  to  record  it  there. 

The  registry,  so  far  as  plaintiff  and  Gough  were  con- 
cerned, remained  the  same  until  Vaughan's  transfer  to 
Gough  was  recorded,  and  before  any  further  request  was 
made  the  amending  act  intervened.  Section  128  of  chapter 
7,  now  section  141,  of  the  Consolidating  Act  of  1892,  pro- 
vides that  the  forms  of  declaration  and  transfer  for  the 
purposes  of  that  chapter  shall  be  as  in  schedule  B  and  C 
thereto.  The  words  "  for  the  purposes  of  this  chapter " 
include  the  registry  as  well  as  the  form  of  those  instru- 
ments. In  the  form  of  transfer  prescribed,  the  number  of 
the  lease  is  required  to  be  given,  as  well  as  the  number  of 
shares  therein,  thereby  conveyed.  Section  130,  as  pre- 
viously pointed  out,  provides  that  transfers,  &c,  are  to  be 
recorded  according  to  schedule  D  to  the  act ;  and  reference 
to  that  schedule  shows  that  the  number  of  shares  in  which 
the  lease  is  held  is  required  to  appear  upon  the  register. 
The  form  also  shows  that  it  was  intended  that  every  trans- 
fer of  an  interest  therein  should  show  the  number  of  shares 
it  conveyed. 

It  may,  I  think,  be  open  to  question  whether,  in  view 
of  this,  the  defendant  was  bound,  or  ought  in  any  case  to 
record  an  instrument  such  as  that  held  by  plaintiff,  which 
was  not  in  the  prescribed  form,  did  not  refer  to  the  lease 
or  leases  it  was  supposed  to  affect,  nor  the  number  of 
shares  it  was  intended  thereby  to  convey.  If  the  defend- 
ant registered  it  he  could  not  put  upon  the  register  what 
the  statute  prescribes  shall  appear  there.  It  could  not  be 
ascertained  from  the  registry  the  interest,  or  the  number 
of  shares,  if  any,  which  passed  by  virtue  of  this  transfer. 
The  registry  of  such  a  transfer  could  scarcely  fail  to  pro- 
duce confusion  and  uncertainty  in  the  title,  and  it  was 
these,  I  have  no  doubt,  the  statute  was  designed  to  pre- 
vent. 

The  evident  purpose  of  tho  statute  was  to  preserve  the 
register  in  such  a  state  as  to  show  in  whom  the  title  was 
vested,  and  how  many  shares  each   recorded  owner  held, 
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with  the  view  of  facilitating  the  transfer  and  disposal  of 
mining  rights. 

The  views  I  have  expressed  on  this  branch  of  the  case 
may  be  modified  upon  hearing  an  argument  thereon,  and 
therefore  they  are  to  be  regarded  as  tentative  only. 

The  appeal  should  be  dismissed  with  costs. 


Hayward  v.  McKay  et  al. 

Before  Weathkrbe,  Ritchie,  and  To  wnsh  end,  J  J.,  and  Graham,  E.J. 

Fraudulent  conveyance —  What  must  be  established  by  subsequent  creditor  in 
order  to  set  aside — Conveyances  made  by  person  in  business  diffi- 
culties— Munro  v.  McDonald,  26  N.  S.t$49,  distinguished. 

In  an  action  by  plaintiff  to  set  aside  as  fraudulent  and  void  as  against 
creditors  certain  deeds  made  by  R.  to  defendant,  it  appeared  that,  at 
the  time  the  deeds  were  made,  R.  was  in  business  difficulties,  and  was 
considerably  in  debt  to  various  parties,  but  that,  at  the  time  of  action 
brought  all  these  debts  had  been  paid,  with  the  exception  of  a  small 
balance  due  to  one  creditor,  and,  as  to  this,  the  evidence  was  not  clear 
whether  the  debt  was  contracted  before  or  after  the  making  of  the 
deeds.  The  indebtedness  to  plaintiff  was  not  incurred  for  several  years 
after  the  making  of  the  deed. 

Held,  (Graham,  E.  J.,  dissenting  as  to  the  facts,)  that  plaintiff,  not  being 
a  creditor  at  the  time  the  deeds  were  made,  must  prove  (1)  that  a  debt 
due  at  the  time  remained  unpaid  ;  or  (2)  that  circumstances  existed 
from  which  it  would  be  inferred  that  the  deeds  were  made  with  the 
intention  of  hindering,  delaying  or  defrauding  subsequent  creditors. 

Munro  v.  McDonald,  26  N.  S  ,  349,  distinguished. 

Appeal  from  the  judgment  of  McDonald,  0.  J.,  dismiss- 
ing, with  costs,  plaintiff's  action  to  set  aside  as  fraudulent 
and  void  as  against  creditors,  certain  mortgages  made  by 
Nathaniel  A.  Ross  to  the  defendant. 

1895,  March  26th.  D.  McNeil  and  Alex.  McNeil  in  sup- 
port of  appeal. — Our  case  is  that  N.  A.  Boss  commenced 
business  in  Halifax  in  1881  or  1882,  and  acquired  the  pro- 
perty in  question  in  1884,  after  his  marriage.  He  continued 
to  do  business  until  1888,  when  he  conveyed  the  property  to 
defendant,and  went  away  for  a  time.  The  existence  of  debts, 
at  the  time  the  deed  was  given,  is  proved  in  the  cases  of 
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O'Mullin,  McDougall  and  Hayward.  A  judgment  being 
proved,  its  continuance  is  assumed.  Jackson  v.  having,  2 
Camp.,  48  ;  Story's  Eq.  Jur.,  pp.  233,23* ;  2  Atk,  481 ;  Jacobs, 
552 ;  Munro  v.  McDonald,  26  N.  S.,  349 ;  Taylor  v.  Jones, 
2  Atk.,  600 ;  Taylor  v.  Coenen,  1  Ch.  D.,  636  ;  Graham  v. 
Furber,  14  C.  B.,  409 ;  Id  ay  on  Fraudulent  Conveyances, 
63,  64,  67,  75  ;  Brown  v.  Davison,  9  Grant,  439 ;  Williams 
on  Executors,  vol.  2,  p.  1855 ;  vol.  1,  p.  1701  ;  Buckland  v. 
Rose,  7  Grant,  440. 

Tremaine,  Q.C.,  and  A.Drysdale,  Q.C.,  contra. — The  first 
mortgage  attacked  was  made  22nd  March,  1878,  for  $500. 
The  second  was  made  16th  July,  1878,  for  8600.  The  trust 
deed  was  made  25th  September,  1888,  for  82,000.  There  is 
no  proof  of  insolvency  at  the  time  of  the  settlement. 
Several  judgments  were  proved  which  had  been  paid. 
(Weatherbe,  J. — Ross  says  he  Jid  not  pay  them).  He  says 
they  were  paid.  The  two  statements  must  be  taken 
together.  The  witness  admitted  payment  of  all  but  one, 
and  he  did  not  know  when  that  was  contracted.  There  is 
no  proof  of  the  amount  of  property  Boss  had  at  the  time 
of  the  settlement.  It  is  necessary  to  show  a  large  indebt- 
edness compared  with  the  amount  of  property.  May  on 
Fraudulent  Conveyances,  p.  37 ;  Townshend  v.  Westacott, 
1  McN.  &  G.,  375  ;  Taylor  v.  Coenen,  1  Ch.  D.,  641.  Ross 
cannot  affect  his  deed  by  any  statement  made  subsequent^. 
Taylor  on  Evidence,  794;  Foster  v.  McMahon,  11  Irish 
Equity,  301  ;  Burrill  on  Assignments,  440,  501 ;  May  on 
Fraudulent  Conveyances,  65  ;  Crossley  v.  Elworthy,  L.  R.,  12, 
Eq.  168 ;  Ex  parte  Mercer,  17  Q.  B.  D.,  290. 

D.  McNeil,  in  reply.  In  Munro  v.  McDonald  the 
fraudulent  intent  was  proved  by  the  admission  of  the 
party.  (Townshend,  J.  That  was  at  the  very  time  that 
the  deed  was  signed.  It  was  part  of  the  res  gestce.  There 
i9  another  difference ;  the  party  in  that  case  never  went 
off  the  property).  Re  Pearson,  3  Ch.  D.,  807  ;  Spirett  v. 
WiUoivs,  3  DeG.  J.  &  S,  293. 
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1895.  Nov.  30th.  Ritchie,  J.  This  action  was  com- 
menced to  set  aside,  as  contrary  to  the  statute  of  Elizabeth, 
three  conveyances  made  by  the  defendant,  Nathaniel  A. 
Ross,  previous  to  1888.  At  the  time  these  conveyances 
were  made,  there  was  no  debt  due  from  the  said  Ross  to 
the  plaintiff,  who  only  claims  as  a  creditor  in  respect  of  a 
debt  incurred  since  September,  1892,  except  as  against  Ross 
as  administrator  of  his  wife,  who  carried  on  business  in  her 
own  name,  and  also  became  indebted  to  the  plaintiff 
in  September,  1891.  In  respect  of  the  wife's  debt,  the 
plaintiff  claims  that  Ross  is  personally  liable,  on  the  ground 
that  he  has  wasted  the  estate.  On  the  trial  the  defendants 
called  no  witnesses. 

The  evidence  given  on  the  part  of  the  plaintiff,  as  to 
want  of  consideration  for  these  deeds,  is  very  unsatis- 
factory ;  but,  assuming  that  the  deeds  were  voluntary,  and 
without  consideration,  I  do  not  think  the  plaintiff  has 
shown  grounds  for  setting  them  aside.  The  plaintiff  not 
being  a  creditor  at  the  time  the  deeds  were  made,  he  must, 
in  order  to  succeed  in  his  suit,  prove  that  a  debt  due  at 
the  time  the  deeds  were  made,  remained  unpaid  at  the  time 
his  action  was  brought ;  or  that  circumstances  existed  from 
which  it  would  be  inferred  that  the  grantor,  at  the  time  he 
made  the  deeds,  did  so  with  the  intention  of  hindering, 
delaying  or  defrauding  his  subsequent  creditors,  as,  for 
instance,  the  fact  that  he  contemplated  going  into  business, 
or  that  there  would  not  remain,  after  deducting  the 
property  settled,  enough  to  pay  his  creditors.  Taylor  v, 
Coenen,  1  Ch.  D.,  636  ;  Re  Pearson,  3  Ch.  D.,  807  ;  Spiritt 
v.  Willows,  3  DeG.  J.  &  S.,  293 ;  Buckland  v.  Rose,  7  Grant, 
440 ;  Scarfe  v.  Soulby,  1  McN.  &  G.,  364. 

The  onus  is  on  the  plaintiff  to  prove  his  case,  and  this, 
I  think,  he  has  not  done.  May,  in  his  work  on  Fraudulent 
Assignments,  at  page  516,  says : 

"  It  is  the  general  principal  of  law  that  fraud  is  not  to 
be  presumed.  The  burden  of  proof  of  debts  sufficient  to 
avoid  a  settlement,  therefore,  rests  in  general  upon  the 
person,  or  persons,  who  seek   to  impeach  it.      So  when  a 
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settlement  is  impeached  on  the  ground  of  an  intent  to 
defeat  future  creditors,  the  burden  of  proof  lies  on  those 
who  impeach  it." 

It  was  proved  that  the  defendant  Ross,  who  had  carried 
on  business  at  Halifax  for  several  years  as  an  hotel  keeper, 
stopped  business  about  six  years  ago.  He  says  he  was  then 
indebted  to  C.  W.  Anderson,  McDougall  &  Son,  The  Halifax 
Carpet  Company,  and  P.  &  J.  O'Mullin,  but  it  is  not 
proved  that  any  of  these  debts  remained  unpaid  at  the 
time  this  action  was  brought.  Although  this  cause  was 
tried  in  Halifax,  none  of  the  creditors  named,  who  do 
business  there,  were  called  as  witnesses.  The  defendant 
Ross,  who  gave  evidence  on  the  part  of  the  plaintiff,  stated 
that  the  debts  due  the  Halifax  Carpet  Company  and  C.  W. 
Anderson  had  been  paid.  He  admitted  there  was  still  a 
small  balance  due  by  him  to  P.  &  J.  O'Mullin,  but  could 
not  give  the  date  when  that  debt  was  contracted.  There 
is  no  evidence  that  the  debt  due  to  McDougall  &  Son  was 
still  unpaid  when  this  action  was  commenced. 

In  my  opinion,  no  facts  were  proved  from  which  it  can 
be  inferred  that  the  deeds  were  made  with  the  intention  of 
defrauding,  hindering  or  delaying  future  creditors.  Ross 
closed  his  business  in  Halifax  in  1887  or  1888,  and  went 
to  the  United  States  of  America.  There  is  no  evidence 
that,  at  the  time  he  made  the  deeds,  he  contemplated  going 
into  business,  or  that  these  conveyances  were  made  in  view 
of  his  doing  so.  His  wife  commenced  business  in  Truro  in 
1891,  in  her  own  name,  under  the  provisions  of  the 
Married  Women's  Property  Act,  and  continued  it  until  her 
death  in  March,  1892.  After  that  the  defendant,  Ross, 
continued  the  business  in  his  own  name,  and,  shortly  after- 
wards, incurred  the  debt  to  the  plaintiff.  There  is  no 
evidence  that,  at  the  time  the  deeds  were  made,  the 
defendant,  Ross,  had  not  sufficient  to  meet  all  his  liabilities. 
The  only  evidence  is  his  own :  he  says  that  during  the 
business  he  got  into  difficulties,  and  stopped  business, 
that  he  had  not  the  means  to  carry  it  on,  and  was  con- 
siderably in  debt.      This  might  be  all   true,  and  still  he 
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might  have  had  sufficient  assets  to  meet  all  his  liabilities, 
exclusive  of  the  real  estate  conveyed  ;  and  the  fact  that 
the  plaintiff  has  failed  to  prove  that  any  of  the  debts  then 
due  still  remain  unpaid,  confirms  this  view,  particularly  as 
this  is  not  the  case  of  a  person  continuing  in  business,  and 
paying  off  old  debts  by  contracting  new  ones. 
The  appeal  will  be  dismissed  with  costs. 

Weatherbe,  J.,  concurred. 

Townshend,  J.  The  learned  Chief  Justice,  before 
whom  this  action  was  tried,  dismissed  it,  finding  no 
evidence  of  fraudulent  intent,  and  no  satisfactory  evidence 
of  any  unpaid  debts  at  the  commencement  of  the  action, 
except  that  due  to  the  plaintiff.  With  respect  to  the 
plaintiff  8  claim,  the  whole  debt  appears  to  have  been 
incurred  some  years  after  the  conveyances  attacked  were 
made. 

The  plaintiff  had  recovered  two  judgments  against  the 
defendant ;  one  against  him  personally  for  $133.62,  on 
16th  February,  1893,  and  one  against  him  as  administrator 
of  his  deceased  wife,  on  17th  February,  1893,  for  8277.92. 
The  two  mortgages  attacked  were,  respectively,  made  on 
the  27th  March,  1888,  and  the  16th  day  of  July,  1888,  and 
the  deed  to  the  defendant,  Thomas  McKay,  was  made  on 
the  25th  September,  1888. 

It  is  not  shown  that  Ross  was  at  that  time  largely 
indebted,  to  such  an  extent  that  he  had  not  property  to 
meet  his  indebtedness,  and,  as  a  matter  of  fact,  it  is 
proved  that  what  he  then  owed  was  subsequently  paid 
with  one  exception,  O'Mullin,  and  as  to  this  the  evidence 
was  very  unsatisfactory.  No  part  of  the  indebtedness  of 
defendant  personally,  or  of  his  wife  while  doing  business 
separately,  was  incurred  at  the  time  this  property  was 
owned,  or  when  the  conveyances  were  made.  Nothing  has 
been  proved  to  warrant  a  suspicion  that  the  conveyances 
were  made  with  fraudulent  intent,  in  order  to  evade  present 
or  future  indebtedness.  The  conveyances,  if  not  for  value- 
able,  were  for  good  consideration  ;  and,  in  my  opinion,  none 
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of  the  facts  in  evidence  show  transactions  similar  to  those 
in  the  cases  cited,  invalidating  them  for  fraud. 

The  learned  counsel  for  the  plaintiff  appears  to  have 
been  led  away  by  the  recent  decision,  in  this  court,  of 
Munro  v.  McDonald,  26  N.  S.,  349.  But  the  element  of 
fraudulent  intent  there  so  clearly  established,  is  utterly 
wanting  in  this  case.  It  was  in  that  case  proved  that  the 
debtor  avowedly  conveyed  away  all  his  property  to  his 
infant  child,  with  the  express  design  of  defeating  a  future 
liability.  That  it  was  a  mere  cover  was  shown  by  his  con- 
tinuing to  hold  it,  build  on  it,  and  enjoy  the  uses  and 
profits.  It  is  unnecessary  to  comment  at  length  on  the 
various  authorities  cited,  familiar  to  us  in  all  such  contests 
as  the  present.  The  necessary  elements  are  wanting  to 
bring  the  case  within  any  of  them. 

Then  it  is  sought  to  make  Ross  personally  responsible 
for  wasting  the  assets  of  his  wife's  estate.  Ross  has  made 
no  defence  to  the  action,  and  it  does  not  become  necessary 
particularly  to  deal  with  this  part  of  the  action  except  in 
so  far  as  it  may  affect  the  other  defendants.  It  cannot 
affect  their  interests  unless  the  conveyances  should  be  set 
aside  ;  but,  for  the  reasons  already  given,  the  plaintiff  fails 
in  this  respect,  and,  in  my  opinion,  the  decision  of  the 
learned  Chief  Justice  was  right,  and  this  appeal  should  be 
dismissed  with  costs. 

Graham,  E.  J.  The  deeds  are  voluntary,  and  conveyed 
away  all  of  the  property  of  the  debtor.  He  had  been 
engaged  in  trade,  and  was  indebted  to  several  persons,  and 
conveyed  away  his  property  when,  in  respect  to  these 
creditors,  he  was  not  in  a  position  to  make  a  settlement. 
There  followed  judgments,  and  a  two  years  residence  in  the 
United  States.     The  debtor  was  asked : 

Q.     "  How    did   you  come  to  give  these  documents  ?" 

A.  "  I  was  in  difficulties  at  the  time,  and  did  not  see 
my  way  clear  to  get  out  of  it.  My  wife  thought  it  was 
the  best  thing  I  could  do." 
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The  plaintiff  is  a  subsequent  creditor.  He  claims  the 
equity  to  set  it  aside  because  at  least  one  of  the  existing 
creditors,  at  the  time  of  the  deed,  viz.,  O'Mullin  &  Co.,  has 
not  been  paid  off.  He  may  do  this.  Freeman  v.  Pope, 
L.  R.,  5  Ch.,  538.  It  was  the  opinion  of  Kindersly,  V.  C, 
in  Jenkyn  v.  Vaughan,  3  Drew,  419,  that  it  was  essential 
that  there  should  be  a  creditor  still  unpaid.  In  Taylor  v. 
Coenen,  1  Ch.  D.,  636,  Malins,  V.  C ,  claimed  that  it  was 
not  essential,  and -cited  two  authorities  for  it.  Crowley  v. 
Elwoi*thy,L.  R,  12  Eq.,1 58.  And  a  text  writer  thinks  that  at. 
least  the  claims  of  the  existing  creditors  ought  to  overlap  the 
date  of  the  debt  of  the  subsequent  creditor  who  brings  the 
action,  if  not  the  date  of  the  action.  If  Taylor  v.  Coenen, 
1  Ch.  D.,  636,  is  to  be  relied  upon,  it  would  appear  that  if 
the  settlement  was  made  by  a  person  at  that  time  really 
insolvent,  that  is  to  say,  not  in  a  position  to  make  any 
settlement  whatever,  that  settlement  may  be  impeached  by 
a  subsequent  creditor,  though  no  debt  was  proved 
to  exist  which  was  contracted  at  the  time  of  the  settle- 
ment. That  would  apply  to  this  case  even  if  the  learned 
Chief  Justice  had  found  that  O'Mullin's  debt  had  been 
paid,  because  the  witness  did  not  know  whether  it  had 
been  paid  or  not.  This  debtor  having  made  these  deeds 
avowedly  to  protect  his  property  from  creditors,  and  it 
appears  he  owed  the  plaintiff  even  at  that  time,  it  can 
hardly  be  held  that  he  had  in  contemplation  only  existing 
creditors.  He  meditated  a  fraud  generally  against  all 
creditors. 

If  the  contention  is  made,  it  was  not  suggested  at  the 
argument,  that  O'Mullin's  claim  may  have  been  created 
after  the  instruments  impeached,  for  the  evidence  is  by  no 
means  clear  ;  it  was  created  so  very  shortly  afterwards  that 
it  would,  I  think,  necessarily  be  held  to  be  a  future  liability 
in  the  contemplation  of  the  debtor  when  he  made  the 
deeds,  and  the  case  would  be  within  Munro  v.  McDonald, 
26  N,  S.,  349. 

In  my  opinion  the  appeal  should  be  allowed,  and  at 
least  a  new  trial  granted. 
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The  Queen  v.  Rood. 

Before  McDonald,  C.  J.,    Weather  be  and  Ritchie,  J  J., 
Graham,  E.  J.,  and  Meagher,  J. 

Canada  Temperance  Act— Conviction  for  isolation  of—  Certiorari  taken 
aicay — Defects  of  form  and  substance — Not  sufficient  to  set  aside  convic- 
tion— Power  of  magistrate  to  hear  and  determine  charye — Xot  affected  by 
failure  to  exercise  jurisdiction  as  to  part  of  case— Costs  of  distress- 
Failure  to  award. 

A  8umiDOD8  was  issued  by  the  stipendiary  magistrate  for  the  town  of 
Pictou  citing  defendant  to  appear  before  him  at  a  certain  time  and 

flace,  "  or  before  such  justice  or  justices  of  the  peace  for  the  county  of 
ictou  as  should  then  be  there,"  to  answer  a  charge  for  having 
unlawfully  sold  intoxicating  liquor,  contrary  to  the  provisions  of 
the  second  part  of  the  Canada  Temperance  Act. 

Defendant  appeared  before  the  stipendiary  and  was  convicted. 

The  conviction  was  brought  up  by  certiorari  and  the  court  were  moved  to 
quash  it,  (a)  because  costs  of  the  distress  were  not  awarded,  and  (b) 
because  of  the  form  of  the  summons. 

Held,  that,  under  the  provisions  of  the  act,  s.  117,  the  conviction  could 
not  be  set  aside  for  defect  of  form  or  substance,  it  appearing  that  it 
was  made  for  an  offence  against  a  provision  of  the  act  within  the  juris- 
diction of  the  justice  who  made  it,  and  that  no  greater  penalty  was 
imposed  than  the  law  authorized. 

Held,  also,  that  certiorari  having  been  taken  away  by  the  act,  the  court 
has  no  power  of  rescission  in  cases  arising  under  it. 

Held,  also,  that  the  power  of  a  magistrate  to  hear  and  determine  the 
charge  against  defendant  was  not  afftcted  by  a  failure  to  exercise  his 
jurisdiction  as  to  part  of  the  case  or  the  imposition  of  a  ligher  punish- 
ment in  the  shape  of  costs  than  might  have  been  awarded. 

Quctre,  whether  "costs"  are  to  be  regarded  as  coming  within  the  word 
"  penalty  " 

Motion  to  quash  a  conviction  brought  up  by  certiorari, 
for  having  unlawfully  sold  intoxicating  liquor  between  the 
1st  day  of  February,  1892,  and  the  15th  day  of  March, 
1892,  at  the  town  of  Pictou,  in  the  county  of  Pictou,  con- 
trary to  the  provisions  of  the  second  part  of  the  Canada 
Temperance  Act,  then  in  force  in  and  throughout  the 
county  of  Pictou. 

The  grounds  relied  on  are  stated  in  the  judgment. 

1895,  January  14th.  H.  McTnnes,  in  support  of 
motion. 

W.  B.  Ross,  Q.  C.f  contra. 
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1895,  November  30th.  Meagher,  J.,  delivered  the 
judgment  of  the  Court. — The  defendant  was  convicted  for 
a  violation  of  the  second  part  of  the  Canada  Temperance 
Act.  He  brought  the  conviction  up  by  certiorari  and 
moved  to  quash  it  on  two  grounds : 

First.  Because  costs  of  the  distress  were  not  awarded, 
and 

Second.  Because  the  summons  was  issued  by  Stipen- 
diary Tanner  and  cited  defendant  to  appear  before  him  at 
a  certain  time  and  place  to  answer  the  charge,  or  before 
such  justice  or  justices  of  the  peace  for  the  county  of 
Pictou  as  should  then  be  there. 

The  charge  was  sufficiently  set  out  in  the  summons, 
and  the  time  and  place  named  in  it  for  hearing  therein 
were  quite  definite. 

Certiorari  has  been  taken  away  by  the  Canada  Tem- 
perance Act.  This  court  has  no  power  of  revision  in  cases 
arising  under  that  statute.  Its  sole  duty  in  the  present 
case  is  to  determine  whether  or  not  the  justice  or  stipen- 
diary who  heard  the  case  had  jurisdiction  over  the  person 
and  the  matter  of  the  complaint.  At  all  events  that  is  my 
view  of  it. 

Jurisdiction  has  been  defined  as  the  power  to  hear  and 
determine.  The  stipendiary  possessed  that  power  in 
respect  to  this  defendant  and  the  complaint  against  him 
contained  in  the  summons  before  us.  It  may,  for  the 
present  purposes,  be  conceded  that  he  failed  to  exercise  his 
jurisdiction  as  to  part  of  the  case  and  imposed  a  lighter 
punishment  in  the  shape  of  costs  than  he  might  have 
awarded.  Admitting,  for  the  sake  of  argument,  that  he 
erred  as  to  this,  his  jurisdiction,  his  power  to  hear  and 
determine  remained  unaffected.  This  view  is  distinctly 
enunciated  in  The  Queen  v.  McDonald,  26  N.  S.,  99, 
where  Mr.  Justice  Ritchie,  speaking  for  the  court,  said : 

"  If  the  justices  have  made  a  mistake  and  allowed  too 
much  costs,  it  is  not,  in  my  opinion,  a  matter  affecting 
their  jurisdiction,  and  affords  no  ground  for  quashing  the 
conviction.  See  Reg.  v.  Brown,  16  Ont.  Reps.  41,  and 
Reg.  v.  Be-cker,  20  Ont,  Reps.,  676." 
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Section  117  of  the  act  referred  to  provides  that : 
"  No  conviction,  or  warrant  enforcing  the  same,  or 
other  process  or  proceeding  under  either  of  the  said  acts, 
shall  he  held  insufficient  or  invalid  by  reason  of  any  vari- 
ance between  the  information  and  conviction,  or  by  reason 
of  any  other  defect  in  form  or  substance,  if  it  can  be 
understood  from  such  conviction,  warrant,  process  or  pro- 
ceeding that  the  same  was  made  for  an  offence  against 
some  provision  of  such  act,  within  the  jurisdiction  of  the 
justice  or  magistrate,  or  other  officer  who  made  or  signed 
the  same ;  and  if  there  is  evidence  to  prove  such  offence, 
and  if  no  greater  penalty  is  imposed  than  is  authorized  by 
such  act." 

The  acts  referred  to  in  the  foregoing  section  are  The 
Temperance  Act  of  1864,  and  the  act  in  which  the  section 
quoted  appears.     Section  118  provides  that: 

"  Upon  any  application  to  quash  such  conviction,  or 
warrant  enforcing  the  same,  or  other  process  or  proceeding, 
or  to  discharge  any  person  in  custody  under  such  warrant, 
whether  such  application  is  made  on  appeal  or  upon  habeas 
coiyus,  or  otherwise,  the  court  or  judge  to  whom  such 
appeal  is  made,  or  to  whom  such  application  is  made  upon 
habeas  corpus  or  otherwise,  shall  dispose  of  such  appeal  or 
application  upon  the  merits — notwithstanding  any  such 
variance  or  defect  as  aforesaid  ;  and  such  court  or  judge 
may,  in  any  case,  amend  the  same  if  necessary." 

Section  119  enacts  that : 

"  No  conviction,  judgment  or  order  in  respect  of  any 
offence  against  the  second  part  of  this  act,  shall  be  removed 
by  certiorari  or  otherwise  into  any  of  Her  Majesty's 
courts  of  record." 

A  very  hasty  perusal  of  section  117  will  show  that  it 
prohibits  us  from  holding  this  conviction  to  be  insufficient 
because  of  any  defect  in  form  or  substance,  if  it  appear 
therefrom  that  it  was  made  for  an  offence  against  some 
provision  of  the  act  within  the  jurisdiction  of  the  justice 
or  other  officer  who  made  the  conviction,  and  that  no 
greater  penalty  was  imposed  than  the  act  authorized. 

The  conviction  undoubtedly  was  for  an  offence  against 
a  provision  of  the  act.  It  has  not  been,  nor  could  it  be, 
disputed  that  the  offence  charged  and  the  party  defendant 
11— N  S.  R.  28. 
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were  within  the  jurisdiction  of  the  convicting  justice. 
The  penalty  imposed  was  not  greater  than  the  act  pre- 
scribed for  such  an  offence.  If  anything  it  was  less.  1  say 
this  assuming  that  costs  may  be  regarded  as  coming  within 
the  word  "  penalty  "  used  in  that  section,  which  I  am  not 
at  present  prepared  to  concede.  If  costs  form  part  of  the 
penalty  then  the  punishment  imposed  was  less,  and  not 
greater,  than  the  act  demanded.  But  it  is  only  where 
the  penalty  is  greater  that  the  conviction  offends  against 
that  section. 

I  have  not  referred  to  any  question  of  proof  of  th© 
offence,  or  lack  of  proof.  No  point  was  made  on  that 
branch.  All  the  conditions  which  the  act  calls  for  are 
present  in  this  case,  and  we  are  therefore,  under  the  express 
terms  of  the  act,  prohibited  from  quashing  this  conviction. 
Reg.  v.  Hartley,  20  Ont.  Reps.,  486. 

In  addition  to  the  authorities  cited,  I  might  refer  to  a 
great  many  others  which  sustain  the  view  I  am  endeavor- 
ing to  express.  The  statute  itself  is,  however,  so  positive 
and  so  explicit,  that  it  is  quite  impossible,  I  should  say,  to 
misunderstand  it.  The  summons,  as  I  have  said,  contains 
a  charge  distinctly  set  forth  against  the  defendant.  It 
notified  defendant  when  and  before  whom  he  should 
appear.  I  am  unable  to  conclude  that  the  additional 
words,  which  can  safely  be  regarded  as  superfluous,  vitiated 
the  summons  and  left  the  stipendiary,  who  tried  the 
charge,  without  jurisdiction. 

If  the  defendant  appeared  and  raised  the  objection,  an 
amendment  would  have  been  made  if  deemed  necessary, 
and,  if  other  justices  appeared  to  try  the  case,  the  remedy 
was  an  obvious  one. 

In  Neat  v.  Devenish,  (1S94)  1  Q.  B.,  5*4,  where  the 
particulars  called  for  by  the  statute  were  omitted,  the 
court  held  that  it  was  a  matter  for  amendment  only,  and 
did  not  affect  the  jurisdiction.  Reg.  v.  Bradly,  10  T.  L.  R^ 
346,  is  to  the  same  effect. 

At  the  very  most  the  alleged  defect  was  a  matter  of 
form  or  substance.  It  could  not,  and  did  not,  1  am  con- 
fident, mislead  the  defendant. 
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The  provisions  of  the  statute  referred  to,  as  well  as 
those  of  section  28  of  the  Summary  Convictions  Act,  now 
embodied  in  the  Criminal  Code — assuming  the  latter  to 
apply — though  it  may  not  be  necessary  or  proper  to  invoke 
them,  prevent  the  defendant  from  availing  himself  of  the 
objection  to  the  summons.  See  Rodgersv.  Richards,  (1S92) 
1  Q.  B.,  555  ;  Bartholemew  v.  Wiseman,  8  T.  L.  R.,  147  ;  Reg. 
v.  Hazen,  20  Ont.  Reps.,  633,  and  Paley  on  Convictions, 
(7th  ed.),  page  *5. 

There  are  no  grounds  upon  which  we  would  be  justi- 
fied in  quashing  the  conviction.  The  motion  will  be 
refused  with   costs. 

The  Qaeen  v.  McDonald,  which  was  heard  with  this 
motion  and  was  in  every  respect  the  same,  is  disposed  of 
in  the  same  way,  and  with  costs. 


Clish  v.  Fraser. 

Before  McDonald,  C.  J.,    Weathbrbb   and    Ritchie,  J  «L, 
Graham,  E.  J.,  and  Meagher,  J. 

Arbitration  and  atcard— Party  held  bound  where  guilty  of  laches  in  moving 

to  set  aside — Declaration  affirming  atcard — Disputed  line—Question 

of  possession  and  oumership — Effect  of  submission — Estoppel. 

Plaintiff  and  defendant  entered  into  an  agreement  August  28th,  1889,  to 
submit  to  arbitration  all  matters  touching  the  division  line  between 
their  lands.  An  award  was  made  in  writing  November  9th,  1889,  and 
defendant  had  notice. 

On  May  28th,  1894,  defendant  filed  a  counter-claim  to  an  action  of 
trespass  brought  by  plaintiff,  asking  to  have  the  award  declared  null  and 
void,  on  the  grounds  that  the  arbitrators  exceeded  their  jurisdiction  ; 
that  defendant  had  no  opportunity  of  being  heard  before  the  umpire  ; 
that  the  award  was  made  ex  parte  and  without  hearing  evidence,  and 
on  other  grounds. 

Held,  that  defendant  was  precluded  from  having  the  award  set  aside,  by 
his  laches  in  moving  against  it,  and  that  plaintiff  was  entitled  to  a 
declaration  that  the  division  line  between  bis  line  and  defendant's  was 
that  settled  by  the  award. 

Held,  also,  that  plaintiff  was  not  entitled  to  recover  possession  of  the  land 
from  defendant,  it  appearing  that,  at  the  time  of  action  brought,  the 
land  in  dispute  was  not  in  possession  of  defendant  but  of  M.,  who 
claimed  as  equitable  owner. 

Held,  per  Meaohkr,  J.,  that  defendant  should  not,  as  between  himself 
and  plaintiff,  especially  in  relation  to  proceedings  arising  out  of  the 
reference  or  connected  with  it,  be  permitted  to  deny  the  truth  of  what 
he  there  alleged  under  seal,  viz.,  that  he  was  the  owner,  upon  the 
faith  of  which  plaintiff  entered  into  the  reference. 
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Action  for  breaking  and  entering  plaintiff's  lands,  and 
trespassing  upon  the  same.  Appeal  from  the  judgment  of 
Townshend,  J.,  in  favor  of  defendant.  The  facts  were 
stated  as  follows  by  Ritchie,  J.,  in  delivering  judgment : 

"  The  plaintiff,  in  his  statement  of  claim,  alleged  that 
he  was  owner  in  fee  and  occupant  of  certain  lands  at 
Westville,  which  he  described.  He  then  alleged  that 
the  defendant  trespassed  on  these  lands,  and  also  that 
he  wrongfully  took  possession  of  them  and  refused  to 
deliver  up  the  same.  He  then  sets  out  an  agreement  of 
arbitration  entered  into  between  himself  and  defendant  to 
settle  their  division  line,  by  which  agreement  defendant 
became  bound  in  the  sum  of  $200  to  abide  by  the  decision 
of  the  arbitrators ;  and  that  an  award  was  made  under  it. 

He  then  claimed  : — (a)  Possession  of  the  land  described. 

(b)  An  injunction  to  restrain  the  repetition  of  the  trespass. 

(c)  A  declaration  in  the  terms  of  the  award,  settling  the 
line,  (rf)  Payment  of  the  sum  of  $200.  (e)  Such  other 
relief  as  the  court  may  grant. 

The  defendant  denied  the  plaintiff's  title,  and  the  tres- 
passes and  occupation  by  him.  He.  also  attacked  the 
arbitration  and  award  on  many  grounds,  and,  by  his 
counterclaim,  asked  that  the  award  should  be  set  aside." 

W.  B.  Robs,  Q.  C,  and  H.  Mclnnis,  in  support  of  appeal. 

./.  L.  Jennison,  contra. 

1895,  November  30th.  Ritchie,  J.  Assuming  for  the 
present  that  the  plaintiff  has  proved  title  to  the  part  of  the 
lot  in  dispute,  he  cannot  recover  the  possession  of  it  from 
defendant  because  the  defendant  was  not  in  possession 
when  the  action  was  brought,  but  one  Andrew  Murray  who 
claims  to  be  the  equitable  owner.  I  agree  with  the  learned 
trial  judge  that  no  trespass  by  defendant  was  proved,  and 
no  ground  was  shewn  for  the  granting  of  an  injunction. 

The  defendant  has,  I  think,  failed  in  establishing  those 
portions  of  his  defence  which  relate  to  the  submission  and 
award.  He  might  probably  have  succeeded  in  his  counter- 
claim and  had  the  award  set  aside,  if  it  had  not  been  for 
the  length  of  time  which  he  allowed  to  elapse  between  the 
publication  of  the  award  and  the  filing  of  the  counter- 
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claim.  The  agreement  of  submission  bears  date  ihe  20th 
August,  1889.  The  award  made  thereunder  was  published 
on  9th  November,  1889  and  the  defendant  was  at  once 
notified  thereof.  The  submission  was  made  a  rule  of  this 
court,  at  the  instance  of  the  plaintiff,  in  July,  1893. 

This  action  was  commenced  on  7th  October,  1893,  and 
the  defendant  filed  his  counter-claim  herein  on  28th  May, 
1894.  The  defendant,  having  allowed  more  than  four 
years  to  expire  without  moving  against  the  award,  or  com- 
mencing an  action  to  set  it  aside,  has,  in  my  opinion,  lost 
his  right  to  set  it  aside  now  upon  grounds  which  were 
available  to  him,  on  motion,  in  the  ordinary  course  ;  which 
motion,  from  the  lapse  of  time,  would  not  now  be  enter- 
tained. 

The  case  of  Smith  v.  Whitmore,  (reported  in  1  Hem.  & 
M.,  576,  and  on  appeal  in  2  DeG.  J.  &  S.,  297),  is,  1  think, 
very  much  in  point.  In  that  case  the  award  was  made  in 
June,  1859,  and  an  action  commenced  soon  after  in  a  com- 
mon law  court  to  enforce  it.  This  action  was  decided 
against  the  defendant  in  December,  1861,  and  in  March, 
1862,  he  filed  a  bill  to  set  aside  the  award,  and  to  be 
relieved  against  the  judgment.     Wood,  V.  C,  held — 

"That  as  the  submission  did  not  contain  an  agreement 
that  it  might  be  made  a  rule  of  court — and  it  never  had 
been  made  a  rule  of  court — the  Court  of  Chancery  had 
jurisdiction  to  set  aside  the  award  ;  but,  inasmuch  as  the 
plaintiff  might  have  made  the  submission  a  rule  of  court, 
and  set  aside  the  award  on  the  grounds  urged,  but  had 
allowed  the  time  for  doing  so  to  elapse,  the  Court  of 
Chancery  ought  not  to  interfere,  and  dismissed  the  bill." 

On  the  appeal,  Bruce-Knight,  L.  J.,  said  : 

"  The  complaint  of  Mr.  Smith  against  the  award  and 
therefore  against  the  judgment  in  the  Exchequer  Chamber 
is  that,  as  he  alleges,  the  arbitrators  acted  erroneously  in 
allowing  a  third  person  to  guide  and  direct  their  opinion, 
not  merely  to  advise  them.  This  objection,  if  well  founded, 
was  available  to  Mr.  Smith,  at  law  and  in  Equity,  from  the 
time  of  making  the  award,  which  was  in  June,  1859 ;  that 
is  to  say,  he  might  in  1859  have  filed  a  bill  in  Equity  to  set 
aside  the  award,  or  might  in  the  same  year  have  proceeded 
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at  law  for  the  same  purpose.  But  otherwise  than  by 
defending  the  action  (with  what  ultimate  success  has  been 
mentioned)  and  by  filing  this  bill  now  before  us  (filed,  I 
repeat,  not  before  March,  1862),  Mr.  Smith,  as  I  collect, 
has  never  in  any  court  of  law  or  Equity,  attacked  or 
endeavoured  to  impeach,  or  sought  relief  against  the  award 
in  any  shape  or  form,  nor,  I  believe,  has  the  submission  to 
arbitration  been  made  a  rule  or  order  of  any  court;  and 
he  must,  I  think,  for  every  present  purpose,  be  taken  to 
have  elected  to  defend  himself  against  the  award,  by 
defending  the  action,  and  abandoned  every  other  mode  of 
opposition  to  the  award.  He  has,  I  think,  by  his  conduct, 
lost  his  Equity — if  he  ever  had  any — against  the  action, 
and  against  the  award;  and,  in  my  opinion,  the  bill  having 
been  dismissed  ought  so  to  remain.'1 

Turner,  L.  J.,  dissented  on  the  ground  that,  where  the 
submission  had  not  been  made  a  rule  of  court,  and  con- 
tained no  agreement  that  it  might  be  made  a  rule  of  court, 
the  jurisdiction  of  a  court  of  Equity  was  unaffected  by  the 
statutes,  and  relief  should  be  given.  But  this  ground  is 
not  applicable  to  the  case  before  us.  See  also  the  judg- 
ment of  Sir  J.  Leach,  in  Davis  v.  Getty,  1  Sim.  &  St.,  411. 

The  plaintiff  is,  in  my  opinion,  entitled  to  a  declaration 
that  the  line  of  division  between  his  lot  and  defendant's 
is  that  which  was  settled  by  the  award,  and  to  have  the 
counter-claim  dismissed. 

The  plaintiff  will  have  the  general  costs  of  the  action 
and  counter-claim,  except  those  of  the  issues  in  relation  to 
the  possession  and  trespasses,  which  are  awarded  to  the 
defendant. 

The  plaintiff  having  appealed  from  the  whole  of  the 
judgment  and  only  partially  succeeded,  there  will  be  no 
costs  of  the  argument. 

McDonald,  C.  J.  concurred. 

Weatherbe,  J.  and  Gkaham,  E.  J.,  concurred  except 
as  to  costs. 

Meagher,  J. — The  plaintiffs  statement  of  claim  alleged  : 
1st.     That  he  was  owner  in  fee  and  occupier  of  a  cer- 
tain described  lot  of  land. 
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2nd.  That  defendant  broke  and  entered  upon  it  and 
committed  divers  trespasses  thereon. 

3rd.  That  defendant  wrongfully  took  possession  of 
said  lot  and  refused  to  deliver  it  up. 

4th.  That-  plaintiff  and  defendant,  on  the  28th  of 
August,  1889,  entered  into  an  agreement,  under  seal, 
whereby  they  agreed  and  covenanted  with  each  other  to 
submit  all  questions  touching  the  division  line  between 
their  lands  at  Westville  and  the  easements,  etc.  belonging 
thereto,  to  the  arbitrament  of  John  McQuarrie  and  A# 
McBean,  whose  award  should  be  final  and  conclusive ;  and 
that  the  arbitrators,  in  case  of  disagreement,  should  select 
an  umpire,  and  his  award  should  also  be  final.  That  the 
arbitrators,  having  failed  to  agree,  appointed  one  H.  A. 
Hensley  as  umpire,  who  made  and  published  his  award  on 
the  9th  of  November,  1889,  defining  and  determining  said 
division  line. 

5th.  The  award  was  set  out,  and  it  was  averred  that 
plaintiff  was  always  ready  and  willing  to  perform  and 
carry  it  out;  but  defendant  refused,  after  demand,  to  carry 
it  out. 

The  plaintiff  also  alleged,  (alternatively)  after  repeating 
the  preceding  paragraphs  of  his  statement  of  claim,  that 
defendant,  under  seal,  became  bound  to  plaintiff  in  $200 
to  abide  by  the  arbitration,  but  refused  and  still  refuses  to 
carry  out  the  award. 

The  plaintiff  claimed — (a)  Possession  of  said  land  ;  (6) 
an  injunction ;  (c)  a  declaration  in  the  terms  of  the 
award  declaring  the  trne  line  of  division  between  plaintiff 
and  defendant,  and  that  the  defendant  execute  necessary 
deeds  to  carry  out  and  perform  said  award ;  (d)  payment 
of  said  sum  of  $200 ;  and,  (e)  general  relief. 

The  defence  admitted  plaintiff's  ownership,  as  alleged 
in  the  statement  of  claim,  but  denied  his  possession  and  the 
alleged  trespass,  and  that  defendant  took  possession  wrong- 
fully or  otherwise.  The  making  of  an  agreement  to  refer 
was  admitted,  but  it  was  denied  that  the  agreement  to  refer 
was  correctly   set  out,   and  that   Hensley   was  appointed 


Digitized  byVjOOQlC 


J 

168  THE    NOVA    SCOTIA    REPORTS,    1895. 

umpire.  It  was  also  denied  that  any  award  had  been  made 
or  published. 

By  way  of  alternative  defence  the  submission  and 
award  were  set  out  at  length,  and  it  was  averred  that  the 
appointment  of  the  umpire  was  illegal  on  several  grounds 
which  were  stated.  Defendant  also  pleaded  that  no  award 
ever  was  made  concerning  the  premises.  The  defendant, 
in  addition,  counter-claimed,  and  alleged  that  the  award 
was  bad  and  was  null  and  void,  on  a  variety  of  grounds 
set  forth,  amongst  which  were :  that  the  arbitrators 
exceeded  their  jurisdiction  ;  that  the  defendant  had  no 
opportunity  of  being  heard  before  the  umpire :  that  the 
umpire  exceeded  his  jurisdiction ;  that  the  award  was 
made  ex  parte  ;  that  defendant  had  no  notice  or  knowledge 
of  the  proceedings,  and  no  opportunity  of  being  heard 
before  the  umpire ;  and  the  umpire  did  not  hear  all  or  any 
of  the  defendants  proofs  or  allegations. 

The  award  was  made  on  the  9th  of  October,  1889. 
Defendant  became  aware  of  it  soon  afterwards.  The  sub- 
mission was  made  a  rule  of  court  on  the  30th  of  July, 
1893.  This  action  was  begun  on  the  7th  of  October,  1893, 
and  the  counter-claim  was  delivered  in  May,  1894.  The 
judgment  finds  that  Murray,  and  not  the  defendant, 
was  the  real  owner  of  the  lot  adjoining  that  of  the  plain- 
tiff. Evidence  was  received  to  show  that  fact,  but  no  issue 
was  raised  that  defendant  was  not  the  owner. 

The  learned  trial  judge  was  of  opinion  that  the  plain- 
tiffs deed  covered  the  area  of  land  claimed  by  him,  and  I 
agree  with  that  conclusion. 

The  learned  judge  was  requested,  upon  the  trial,  to  make 
a  declaration  of  the  plaintiff's  rights.  He  did  not  do  so, 
although  convinced  that  plaintiffs  description  covered  all 
the  land  he  claimed.  He  regarded  the  action  as  one  either 
in  trespass  or  ejectment,  and  was  of  the  opinion  that  plain- 
tiff could  not  recover  in  trespass  because  he  was  not  in 
possession  ;  nor  in  ejectment,  because  defendant  was  not  in 
possession.  It  may  be  material  to  observe,  with  respect  to 
the  latter,  that  defendant  has  not  by  his  defence  denied 
that  he  was  in  possession. 
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The  plaintiff  does  not  seek  damages,  or  a  recovery  of 
the  lands,  but  a  declaration  of  his  rights  with  respect  to 
the  division  line,  which  have  been  denied  by  the  defend- 
ant. •  There  was  nothing  in  either  of  the  points  mentioned, 
so  far  as  I  can  discover,  which  ought  to  have  prevented 
the  making  of  the  declaration  sought.  The  form  of  action 
is  not  important  in  this  connection  ;  neither  is  the  question 
of  possession.  Judgment  was  given  for  the  defendant 
upon  his  counter-claim,  and  the  award  was  set  aside. 

The  agreement  of  reference  recited  that  the  plaintiff 
owned  in  fee  simple  part  of  a  lot  formerly  owned  by  James 
Clish  and  that  defendant  owned  the  remainder.  Before 
that  agreement  was  made  disputes  existed  between  the 
plaintiff  and  defendant  as  to  the  true  location  of  the 
division  line  between  these  properties. 

At  defendant's  request  it  was  agreed  to  refer  the  dis- 
putes to  arbitration,  and  thereupon  the  submission  in  proof 
was  executed  and  the  reference  proceeded  upon  it. 

The  defendant,  at  that  time,  appeared  upon  the  records 
to  be  the  owner.  There  is  nothing  to  show  that  plaintiff 
had  notice  or  knowledge  that  defendant  was  not  what  he 
appeared  to  be,  and  said  he  was,  viz.,  the  actual  owner. 

The  judgment  finds  that  defendant  was  not  the  owner  ; 
but  if  the  recital  in  the  submission,  and  what  took  place 
between  the  parties  is  to  be  regarded,  and  I  think  it  should 
be,  the  finding  was  incorrect.  The  defendant  should  not, 
it  seems  to  me,  as  between  himself  and  the  plaintiff,  espe- 
cially in  relation  to  proceedings  arising  out  of  that  refer- 
ence, or  connected  with  it,  be  permitted  to  deny  the  truth 
of  what  he  there  alleged  under  seal,  viz.,  that  he  was  the 
owner,  and  upon  the  faith  of  which  the  plaintiff  entered 
into  the  reference  and  incurred  expenses  and  loss  of  time 
in  carrying  on  the  reference  and  adopting  proceedings  to 
enforce  it.  The  plaintiff  contended  that  the  award  could 
not  be  set  aside ;  and  at  any  rate  not  after  such  a  long 
delay. 

The  jurisdiction  of  the  court  to  set  aside  an  award  in 
an  action  may,  for  the  purposes  of  this  case,  be  conceded. 
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I  am,  however,  of  opinion  that  this  award  cannot  be  set 
aside  after  the  lapse  of  so  long  a  time. 

Smith  v.  Whitmore,  12  W.  R.,  244,  affirmed  on  appeal, 
£  PeG.  J.  <k  S.,  297,  establishes  that  the  court  should  exer- 
cise its  jurisdiction  by  suit  only  where  the  matter  is  fresh, 
and  is  brought  before  the  court  within  the  time  which  the 
courts  of  law  had  adopted  for  the  motion  to  set  aside  awards 
by  analogy  to  the  statutes.  Russell  on  Awards,  699  and 
700. 

The  time  within  which  defendant  might  have  attacked 
this  award  on  motion  has  long  since  elapsed.  The  author- 
ities, it  appears  to  me,  are  to  the  effect  that  when  the  party 
has  lost  that  right,  he  cannot,  as  a  general  rule,  attack  the 
award  by  a  suit. 

It  may,  I  think,  be  doubted  whether  the  objections 
raised  by  the  defence,  could  be  made  available  except  upon 
motion  to  set  aside  the  award.  Russell  on  Awards,  549, 
550. 

In  Smith  v.  Whitmore,  Wood,  V.  C.  said : 

"  The  plaintiff,  in  this  case,  might  have  been  relieved  at 
common  law,  for,  by  taking  earlier  steps,  he  might  have 
made  the  award  a  rule  of  court,  and  then  applied  to  set  it 
aside.  Although  this  court  possesses  concurrent  jurisdic- 
tion, he  felt  the  full  force  of  the  remarks  of  Lord  Eldon 
and  Lord  Cottenham,  that  it  was  not  for  the  court  to 
assist  a  plaintiff  who  came  here  to  obtain  that  relief  which, 
by  due  diligence,  he  might  have  obtained  at  common  law. 

*  *  *  Always  holding  that  the  jurisdiction  remained 
untouched,  and  that  the  court  would  look  narrowly  into  the 
circumstances,  still  the  circumstance  of  neglect  was  a  very 
important  ingredient,  and  there  must  be  a  very  strong 
case  of  fraud  or  injustice  to  induce  the  court  to  interfere. 

*  *  *  It  ought  to  have  been  very  clearly  shown  that 
some  serious  mischief  had  happened  to  plaintiff  to  induce 
the  court  to  interfere  after  this  delay.  He  must  assume 
that  plaintiff  had  wilfully,  and  of  his  own  accord,  let  pass 
by  the  opportunity  of  setting  aside  the  award  at  common 
law.  *  *  *  He  waited  until  the  action  was  brought 
against  him,  and  then  insisted  upon  a  defence  that  was 
untenable.  It  was  not  that  he  had  failed  by  a  technical 
slip  in  taking  one  defence  instead  of  another,  but  he  had 
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taken  this  defence  at  a  time  when  he  could  take  no  other, 
having  let  pass  the  opportunity  of  defending  himself 
against  the  award  in  the  proper  way,  and  endeavored  to 
avail  himself  of  a  defence  which  the  courts  of  common  law 
would  not  allow.  If  he  were  to  interfere  he  would  have 
to  open  the  whole  account,  if  at  ail,  and  the  only  terms 
would  be  to  make  plaintiff  pay  all  expenses.  He  would, 
moreover,  be  frustrating  the  object  of  the  parties  in  enter- 
ing into  the  award,  viz.,  to  obtain  a  speedy  determination 
of  the  matter  between  them." 

The  court  is  given  power  by  the  statute,  at  any  time,  to 
remit  the  award  back  to  the  arbitrator  ;  but,  notwithstand- 
ing the  words  "at  any  time,"  the  courts  in  England  have 
refused  to  do  so  where  there  has  been  unreasonable  delay. 
Leicester  v.  Glazebrook,  40  1/  T.  N.  S.,  883;  Warburton  v. 
Hasliwgden  Local  Board,  48  L.  J.  C.  P.,  451 ;  Re  Dare 
Valley  Railway  Co.,  L.  R.  4  Ch.  App.,  554. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed  with  costs,  the  counter-claim  dismissed  with  costs, 
and  a  declaration  made  to  the  effect  that  the  line  between 
the  properties  is  that  fixed  by  the  award.  The  plaintiff  is 
entitled  to  an  injunction  restraining  the  defendant  from 
doing  any  act,  or  asserting  any  right,  inconsistent  with 
plaintiff's  rights  under  that  line.  The  plaintiff  is  entitled 
to  the  costs  of  action  and  trial,  but  not  of  any  issues  relat- 
ing to  the  alleged  trespasses  or  the  possession. 

I  have  no  hesitation  in  refusing  to  set  aside  the  award, 
because  it  is  apparent  to  me  that  the  award  gives  defendant 
more  than  I  think  he  is  fairly  entitled  to  under  the  deed. 
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Fraser  V.  Fraser. 

Before  McDonald,  C.  J.,    Wbatherbb  and   Ritchie,   J  J., 
Graham,  E.  J.,  and  Meaghkr,  J. 

Will  and  codicil— Should  be  read  together— Intention  of  testator— Construc- 
tion giving  effect  to  —  Event  of  legatee  dying  unmarried  or 
without  leaving  issue — Restricted  to  lifetime  of  testator. 

Testator,  by  tbe  6th  c'ause  of  his  will,  devised  certain  lots  of  land  and 
stores  equally  to  his  sons  J.  S.,  and  T.  G.,  with  a  proviso  that,  in  the 
event  of  T.  G.  dying  unmarried,  or  without  leaving  issue,  then  his 
interest  in  the  lots  and  shares  should  go  to  and  be  the  property  of 
J.  >S.  or  his  children.  By  a  codicil,  testator  devised  to  his  son  k.,  pro- 
vided he  returned  to  New  Glasgow  to  live,  an  equal  interest  with  J.  S. 
and  T.  G.  in  the  lots  and  stores. 

Held,  (McDonald,  C.  J.  dissenting),  that,  reading  the  clause  of  the  will 
and  the  codicil  together,  an  intention  was  shown  on  the  part  of  the 
testator  that  each  of  his  three  sons,  in  some  circumstances,  was  to 
have  an  absolute  indefeasible  estate,  and  that,  to  give  effect  to  this 
intention,  the  event  of  the  death  of  T.  G.  must  be  restricted  to  the 
lifetime  of  the  testator. 

Appeal  from  the  following  judgment  of  Townshend,  J.: 

"  This  action  is  brought,  among  other  things,  to  have  a 
declaration  made  that  plaintiff  is  entitled,  under  the  will  of 
his  late  father,  Thomas  Fraser  of  New  Glasgow,  to  an 
undivided  half  interest  in  fee  in  and  to  certain  real  estate 
situate  at  New  Glasgow  and  known  as  the  store  lots,  and 
for  partition  of  the  same.  The  clause  in  the  will  under 
which  this  difficulty  has  arisen  is  as  follows  : 

1 1  give,  devise  and  bequeath  the  lots  and  stores  between 
Provost  and  Archimedes  Streets,  equally  unto  my  said 
sons  James  Simon  and  Thomas  Graham  ;  but,  in  the  event 
of  the  death  of  my  said  son  Thomas  Graham,  unmarried, 
or  without  leaving  issue,  then  his  interest  in  the  said  lots 
and  stores  shall  go  to,  and  be  the  property  of  my  said  son 
James  Simon  or  his  children." 

There  is  also  a  codicil,  which  is  as  follows:  "I  do 
hereby  give,  devise  and  bequeath  unto  my  son  Robertson 
Fraser,  providing  he  returns  to  New  Glasgow  to  live,  an 
equal  interest  with  James  Simon  and  Thomas  Graham 
Fraser  in  the  lots  and  stores  between  Provost  and  Archi- 
medes Streets." 

The  plaintiff,  Thomas  Graham,  married  after  the  decease 
of  testator,  on  December  28th,  1892,  but  has  no  children. 
Robert  Fraser  died  shortly  after  his  father,  without  having 
returned,  so  that  he  never  took  any  interest  in  the  lots  in 
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question,  and  the  codicil  is  only  important  as  bearing  on 
the  construction  to  be  put  upon  the  will. 

The  plaintiff's  contention  is  that  he  has  an  estate  in  fee 
with  his  brother,  the  defendant.  He  bases  this  view  on 
one  of  two  grounds  :  (1)  That  the  condition  must  be  con- 
strued as  meaning  the  death  of  Thomas  Graham  in  the 
life-time  of  the  testator,  and,  that  he,  having  survived  him, 
the  condition  on  which  it  was  to  go  over  to  James  is  gone. 
(2)  If  that  argument  cannot  prevail,  he  contends  that  the 
testator  having  made  an  absolute  gift  in  fee  simple  to  him 
with  his  brother,  the  subsequent  provision  limiting  it  to  go 
over,  in  case  of  his  dying  unmarried  or  without  issue,  is 
repugnant  and  void,  and  he  takes  a  fee. 

In  my  opinion  the  effect  of  this  devise  is  to  give  an 
estate  in  fee  as  tenants  in  common  to  James  Simon  and 
Thomas  Graham,  but,  with  regard  to  Thomas  Graham's 
estate,  there  is  a  conditional  limitation  by  which,  in  case  of 
his  decease  unmarried,  or  without  issue,  it  is  to  go  to  James 
or  his  children.  To  confer  such  an  estate  is  not  repugnant, 
nor  against  law,  but  may  be  done,  as  here,  by  way  of  execu- 
tory devise.  The  contingent  event,  on  which  Thomas 
Graham's  estate  was  to  go  over,  was  not,  as  contended  by 
plaintiff, — his  death  in  testator's  life  time, — but  his  own 
death  at  any  time,  unmarried  or  without  issue.  That  this 
is  the  proper  construction  to  be  put  on  such  words  in  a 
will  is  well  settled  by  the  highest  authority.  In  Edwards 
v.  Edward*.  15  Beav.,  357,  Romilly,  M.  R.,  states  the  result 
of  all  the  authorities  up  to  that  date  as  follows  :  He  divides 
them  into  four  classes, — (1)  To  A,  if  he  die,  to  B ;  (2)  To 
A,  and  if  he  die  without  children,  to  B ;  (3)  to  one  for 
life,  with  remainder  to  A,  if  he  die  without  leaving  chil- 
dren, to  B.  He  says  in  the  first  case  the  contingency  has 
reference  to  the  death  of  the  testator.  In  the  second,  to 
the  death  of  A.  In  the  third  and  fourth,  to  the  death  of 
the  tenant  for  life.  These  propositions  have  been  followed 
in  the  later  cases,  and  finally  affirmed  in  the  House  of 
Lords  in  O'Mahoney  v.  Burdette,  L.  R.,  7  H.  L.,  388,  and  in 
Ingram  v.  Soutten,  L.  R.,  7  H.  L,  408,  with  the  exception 
of  the  fourth.  In  these  cases  it  was  held  in  the  House  of 
Lords  that  a  bequest  to  A,  and  if  A  die  unmarried,  or 
without  children,  to  B,  is  an  executory  gift  over  (2)  in  the 
event  of  A  dying  at  any  time  unmarried  or  without 
children,  and  that  this  construction  could  only  be  affected 
by  a  context  which  renders  a  different  meaning  necessary. 

These  cases  coincide  exactly  with  the  one  under  discus- 
sion, and  it  is  only  necessary    to  inquire   whether  other 
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words  in  the  will  render  a  different  interpretation  necessary. 
With  this  object  attention  was  called  to  the  devise  to 
Robertson  in  the  codicil,  and  it  was  claimed,  and  I  think 
rightly,  notwithstanding  that  the  condition  never  happened 
on  which  he  was  to  have  an  interest,  that  it  must  be  looked 
at  in  construing  the  will.  The  point  argued  was  that  had 
he  fulfilled  the  condition,  then  he  was  to  have  an  equal 
interest  with  the  other  two,  and  that  if  Thomas  Graham's 
estate  in  fee  was  subject  to  a  limitation  over,  in  the  event 
of  his  death  unmarried  or  without  issue,  and  James  had  an 
absolute  fee  simple,  on  the  construction  contended  for  by 
defendant,  it  would  be  impossible  to  carry  out  the  terms  of 
the  devise.  That  James  and  Thomas  having  different 
interests,  he  could  not  have  an  equal  interest  with  each. 
That  giving  the  will  the  meaning  contended  for  by  plaintiff 
all  would  have  an  estate  in  fee  simple  as  tenants  in 
common. 

The  intention  of  the  testator  is  of  course  the  controlling 
guide  in  arriving  at  a  proper  solution  of  the  meaning  of  his 
will,  as,  having  ascertained  that,  we  have  only  further  to 
see  that  he  has  so  disposed  of  his  estate  as  not  to  violate 
any  principle  of  law.  The  intention,  I  have  already  said, 
is  to  give  James  and  Thomas  Graham  an  estate  in  fee,  but 
subject,  so  far  as  the  latter's  estate  is  concerned,  to  a 
devise  over  on  a  certain  contingency, — Robertson,  had  he 
fulfilled  the  condition,  took  also  an  estate  in  fee  as  tenant 
in  common — that  is  to  say  one  undivided  third — and  that  is 
all  he  took  under  any  circumstances,  and  his  interest — 
referring  as  I  understand  it  to  the  portion  of  the  lot  he 
was  to  get,  viz.,  one-third  of  it — would  be  equal  to  that  of 
each  of  the  others,  construing  the  word  " interest"  as 
referring  to  the  quality  of  his  estate.  I  do  not  see  that 
there  is  any  difficulty,  as  each  had  an  estate  in  fee,  and  the 
fact  of  a  devise  over  in  Thomas  Graham's  case  would  not 
affect  the  equality. 

It  is  evident  that  the  testator  meant  to  deal  with  the 
store  lots  differently  from  other  portions  of  his  real  estate, 
and,  if  that  intention  can  be  ascertained  and  carried  out,  I 
am  bound  to  give  effect  to  it.  In  the  clause  immediately 
preceding,  he  gives  another  lot  "  to  my  sons  James  Simon 
and  Thomas  Graham  equally" — that  is  to  say — an  estate 
in  fee.  He  then  makes  the  devise  in  question.  If  the 
devise  in  the  codicil  to  Robertson  does  not  necessitate  a 
different  construction  from  that  put  upon  such  words  in 
the  authorities  above  cited,  then  there  can  be  no  difficulty 


Digitized  byVjOOQlC 


FRASEB    V.    FRASER.  175 

in  coming  to  the  conclusion  I  have  that  the  plaintiff  is  not 
entitled  to  the  declaration  asked  for.  For  the  reasons 
given  I  think  the  language  of  the  codicil  does  not  affect  the 
question.  In  regard  to  the  other  claims,  I  understand  from 
counsel,  there  is  no  difficulty.  The  defendant  admits  the 
right  of  plaintiff  to  compensation  for  the  greater  value 
of  the  store  he  occupies,  and  also  consents  to  partition. 
The  other  claims  were  not  pressed,  as  some  arrangement 
has  been  made  respecting  them.  If  1  am  not  correct  in 
this  I  will  hear  both  parties  on  motion  for  judgment 

In  respect  of  that  part  of  the  case  on  which  I  have 
given  judgment,  the  decree  will  be  the  same  as  suggested 
in  Bowes  v.  Bowes,  5  Ch.  Ap.,  251.  That  the  plaintiff  is 
not  entitled  to  the  lands  in  question  indefeasibly,  but  take 
the  same  subject  to  the  limitations  in  the  will.  Further 
directions  and  costs  reserved. 

Mr.  Borden  cited  Claxton  v.  Loue,  5  B.&  Aid.,  636.  No 
reasons  are  assigned  by  the  judges  for  their  certificate,  but, 
so  far  as  I  can  gather,  they  must  have  adopted  the  sugges- 
tion of  plaintiff's  counsel  Sugden :  That,  in  case  of  such 
incongruous  wills,  the  courts  have  usually  considered  the 
gifts  over  as  substituting  and  as  depending  on  the  contin- 
gency of  the  death  of  some  of  the  devisees  in  the  life  time 
of  the  testator. 

This  would  place  this  case  under  the  first  class  in  15 
Beavan,  Edwards  v.  Edwards.  It  is  remarkable  that  in 
the  judgments  delivered  in  the  House  of  Lords  in  7  E.  &  I. 
Ap.,  388,  O'Mahony  v.  Burdett3,  this  case  is  not  referred  to." 

1895.  April  3rd.  R.  L.  Borden,  Q.  C,  and  J.  L. 
Jennison,  in  support  of  appeal. — The  only  question  is  as  to 
the  construction  of  paragraph  six  of  the  will.  In  all  the 
cases  cited  by  Mr.  Justice  Townshend,  the  court  guard 
themselves  by  saying  that  the  construction  they  give  the 
words  is  only  to  prevail  in  the  absence  of  something  in  the 
context  to  indicate  a  different  intention.  Z.  R.k  7  H.  of  L., 
393,  404,  406  ;  Re  Jodrd,  44  Ch.  D.,  605,  606,  609,  613, 
614.  In  construing  a  will  you  are  not  bound  by  authority 
unless  you  have  the  same  words.  The  codicil  is  consistent 
with  the  idea  only  that  the  death  referred  to  was  to  occur 
in  the  lifetime  of  the  testator.  Barker  v.  Cocks,  6  Beav., 
82 ;  Be  Austin,  23  Beav.,  135  ;  Darley  v.  Martin,  13  C.  B., 
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682 ;  Oray  v.  Sherman,  5  Allen,  198  ;  Clayton  v.  Lowe, 
5  B.  &  Aid ,  636.  The  only  difference  between  that  case 
and  this  is  that  there  the  thing  was  expressed  which  is 
implied  here.  Jarman  on  Wills,  vol.  1,  520;  vol.  2,  1175. 
Before  the  statute,  where  an  estate  was  given  to  A.  with  a 
gift  over  to  B.,  in  case  of  A.  dying  without  issue,  it  created 
an  estate  tail  in  A.  Dee  v.  Manchester,  17  Q.  B.,  737 ; 
Woodbu,™  v.  Woodbum,  23  L.  J.,  Ch.  336 ;  DaCoste  v. 
Kiev,  3  Russell,  360;  Jordan  v.  Farie,  25  N.  S.f  459; 
Jarman  on  Wills,  vol.  2,  1599-1600.  Thomas  Graham 
Fraser,  on  these  authorities,  having  survived  his  father, 
became  entitled  to  an  estate  in  fee  simple  in  one  half. 

H.  Mdlish,  contra. — The  rule  is  that  words  referring  to 
death  simply,  without  further  words  of  limitation,  would 
mean  death  in  the  lifetime  of  the  testator,  because  death 
is  not  a  contingency.  Clarke  v.  Lubbock,  1  Y.  &  C,  492  ; 
Trotter  v.  Williams,  2  Eq.  Cases,  Abr.,  344 ;  Jarman  on 
Wills,  p.  1564.  Clauses  4  and  5  show  that  testator  did  not 
contemplate  the  possibility  of  Thomas  Graham  dying  in 
his  lifetime.  Billings  v.  Sandom,  1  Br.  C.  C,  393  ;  Lord 
Douglas  v.  Chalmer,  2  Ves.,  Jr.,  501 ;  Jarman  on  W7ills, 
1565  to  1567.  The  words  tc  unmarried  or  without  issue  " 
make  the  word  "  death  "  referrable  to  any  time,  whether 
before  or  after.  Jarman  on  Wills,  1574,  1596  ;  Allan  v. 
Farthing,  2  Mod.,  310  ;  Child  v.  Giblet,  3  M.  &  .C  71 ; 
Smith  v.  Stewart,  4  DeG.  &  Sm.,  253,  255 ;  Cooper  v. 
Cooper,  1  K.  &  J..  661.  The  word  "  equally"  in  the 
codicil  means  no  more  than  it  does  in  clause  6.  Jarman 
on  Wills,  139,  145,  675  ;  Cookson  v.  Hancock,  1  Keen, 
817. 

JR.  L.  Borden,  Q.  C,  in  reply. — Cooper  v.  Cooper  is  an 
express  confirmation  of  Barker  v.  Cocks,  which  is  almost 
exactly  this  case.  Testator  intended  the  estate  to  be  divided 
equally.  This  cannot  be  done  except  under  our  construc- 
tion of  the  will.  The  word  "  equally"  has  the  same  force 
as  the  words  "  share  and  share  alike." 
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1895,  December  21st.  Weatherbe,  J. — The  6th  clause 
of  the  will  is  as  follows : 

"  I  give,  devise  and  bequeath  the  lots  and  stores  between 
Provost  and  Archimedes  Streets,  equally  unto  my  said  sons 
James  Simon  and  Thomas  Graham  ;  but  in  the  event  of 
the  death  of  my  said  son  Thomas  Graham,  unmarried  or 
without  leaving  issue,  then  his  interest  in  the  said  lots  and 
stores  shall  go  to  and  be  the  property  of  my  said  son  James 
Simon  or  his  children." 

There  is  a  codicil  with  these  words : 

•'  T  do  hereby  give,  devise  and  bequeath  unto  my  son 
Robertson  Fraser,  providing  he  returns  to  New  Glasgow  to 
live,  an  equal  interest  with  James  Simon  and  Thomas 
Graham  Fraser,  in  the  lots  and  stores  between  Provost  and 
Archimedes  Streets." 

It  is,  I  think,  properly  contended  that  the  will  and 
codicil  should  be  read  and  construed  together,  and  the 
principle  that  where  the  several  parts  are  irreconcilable 
the  latter  must  prevail,  should,  if  necessary,  be  applied 
here.  The  contention  of  the  defendant  that  the  will  is  to 
be  construed  as  if  there  was  no  codicil,  because  Robertson 
Fraser  never  returned  to  New  Glasgow  and  is  now  dead, 
is  entirely  untenable,  and  is  in  violation  of  the  rule  that 
the  construction  is  not  to  be  varied  by  events  subsequent 
to  the  execution,  and  the  court  will  look  to  possible  cir- 
cumstances in  which  they  might  have  been  called  upon  to 
affix  a  signification  to  them. 

Reading  the  6th  clause  of  the  will  with  the  codicil,  the 
testator  seems  to  say  : 

"  I  give  my  sons  James,  Thomas  and  Robertson  each  an 
equal  interest  in  the  lots,  but,  in  the  event  of  the  death  of 
Thomas,  unmarried  or  without  leaving  issue,  then  his  inter- 
est in  the  lots  shall  go  to  and  be  the  property  of  my  son 
James  or  his  children." 

If  he  had  said  :  "I  give  to  my  sons  James,  Thomas  and 
Robertson  the  lots,  but,  in  the  event  of  the  death  of 
Thomas  unmarried,  or  without  having  issue,  James  or  his 
children  shall  take  what  Thomas  would  have  taken, 
Thomas  could  not,according  to  authority,  have  taken  at 
the  testator's  death  an  absolute  estate." 
12— N  s.  R.  28. 
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The  case  before  us  turns  on  the  words  "  equal  interest." 
His  intention  is  to  give  each  an  "  equal  interest."  The  tes- 
tator is  speaking  from  the  time  of  death,  and,  if  the 
contingency  of  the  death  of  Thomas  can  be  construed  to 
relate  to  his  death  in  the  lifetime  of  testator,  then  the 
shares  of  the  sons  would  vest  in  them  indefeasibly  at  the 
period  of  testator's  death,  provided  they  survived  the  tes- 
tator. The  general  rule,  it  is  said,  which  permits  the  gift 
over  to  take  effect  upon  the  happening  of  the  contingency 
at  any  time  after  the  testator's  death  is,  of  course,  excluded 
by  any  context  which  shows  that  the  testator  did  not 
intend  it  so  to  operate.  Jarrnan,  1601.  What  we  have  to 
determine  is  whether  these  words,  showing  an  intention  to 
give  the  sons  an  equal  estate  or  interest,  afford  such  a  con- 
text. 

Lord  Selborne  points  out  in  O'Mahoney  v.  Burdett, 
L.  R,  7  H.  L.,  406,  in  referring  to  those  cases  where  the 
contingency  is  intended  to  happen  before  the  period  of  dis- 
tribution, that  such  a  conclusion  may  be  arrived  at  when 
the  language  of  a  will  shows  that  the  legatee  was  intended 
in  some  event  to  take  an  absolute  interest,  and  when  that 
intention  cannot  in  any  event  receive  effect,  unless  the  ope- 
ration of  such  a  divesting  clause  is  limited  to  a  time  earlier 
than  the  legatee's  death.  If,  according  to  this  view,  the 
words  of  the  codicil  shew  that  the  sons  were  each  and 
every  one  to  enjoy,  in  any  event  whatever,  an  indefeasible 
interest,  the  ordinary  rule  which  would  extend  the  period 
must  give  way. 

All  that  we  have  in  this  case  is  first,  an  absolute  gift  to 
plaintiff  and  defendant  in  equal  shares,  and  then  a  codicil 
which  gives  another  son  (if  he  returns)  an  equal  interest 
with  them.  Then  a  gift  over  of  the  "  interest  "  of  plaintiff 
in  the  event  of  his  death,  unmarried  or  without  leaving 
issue. 

The  contention  on  the  part  of  plaintiff  is  that  it  is 
impossible  to  permit  plaintiff  to  enjoy  the  gift,  so  as  to  ful- 
fil the  evident  intention  of  the  testator,  unless  the  death 
referred  to  is  a  death  in  the  lifetime  of  testator,  and  there- 
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fore  it  is  said  with  force,  that  if  the  plaintiff  is  to  obtain 
an  estate  liable  to  be  defeated  on  failure  of  issue  at  the 
period  of  his  death,  whenever  in  the  future  that  event  may 
happen,  he  cannot  be  said  to  get  an  equal  interest  with  his 
brothers.  And  this  dilemma  is  suggested :  "  Suppose 
Robertson  were  to  return  after  the  death  of  plaintiff,  who 
survives  the  testator,  what  interest  does  he  take — one-half 
or  one-third  ?  If  the  latter,  he  has  not  an  equal  interest ; 
if  the  former,  then  the  gift  over  cannot  take  effect." 

There  is  no  authority  which  exactly  covers  this  case, 
but  I  have  stated  the  undoubted  principle  which  governs, 
and  I  think  it  is  a  mere  question  for  the  proper  exercise  of 
judgment  as  to  the  intention  of  the  testator.  I  am  unable 
to  perceive  how  we  can  give  effect  to  the  intention  that 
testator  seems  to  have  had,  that  his  three  sons  were  in 
some  circumstances  to  have  each  an  indefeasible  absolute 
estate,  unless  we  conclude  that  the  death  of  Thomas  was 
intended  as  death  in  testator's  lifetime. 

In  Barker  v.  Cocks,  6  Beav.,  82,  testator  bequeathed  a 
fund,  after  the  decease  of  his  wife,  to  A.,  B.  and  C.  "  equally 
to  be  divided  between  them,  share  and  share  alike,"  but  in 
case  of  C's  death  without  issue,  her  third  part  was  to  go 
to  A.  and  B.  equally.  It  was  held  that  C,  having  survived 
the  wife,  acquired  an  absolute  interest.  The  reasoning  of 
Lord  Langdale,  M.  R.,  was  that  the  chief  object  of  testator 
was  that  each  of  the  three  should  have  an  equal  advantage. 
As  to  the  gift  over  in  case  of  C.  dying  without  issue,  he 
said :  "If  you  made  this  event  refer  to  the  period  anterior 
to  the  death  of  the  tenant  for  life,  you  gave  effect  to  the 
intention  of  the  testator  to  divide  the  fund  amongst  the 
three,  share  and  share  alike."  This  case  (with  those  of 
Edwards  v.  Edwards,  15  Beav..  357 ;  and  O'Mahoney  v. 
Bu.rdett,  L.  K:  7  H.  L.,  388;  DaCosta  v.  Kier,  3  Russell, 
360;  Woodburn  v.  Woodburn,  23  L.  J.,  Ch.  233)  was 
cited  and  relied  on  by  plaintiffs  counsel  as  urnishing 
authority  for  an  intention  to  give  an  equal  interest,  which 
could  not  be  carried  out  unless  the  contingency  was  to  be 
restricted. 
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Counsel  for  defendant  contended  that  the  cases  are  dis- 
tinguishable, inasmuch  as  there  the  gift  is  not  immediate 
but  is  preceded  by  a  life  estate.  It  is  true  that  the  gifts 
are  preceded  by  a  life  estate  ;  but,  in  the  case  of  CfMahoney 
v.  Burdett,  the  Lord  Chancellor,  in  giving  judgment,  »at 
page  395,  says : 

"  I  am  unable  to  understand  how  it  is  not,  to  use  the 
expression  of  the  Master  of  the  Bolls,  importing  a  mean- 
ing and  adding  words  to  a  will,  if  you  construe  it  to 
imply,  as  a  condition  which  is  to  entitle  B.  to  take,  that  the 
death  of  A.  without  children  must  happen  before  some 
particular  period  any  more  where  there  is  not  than  where 
there  is  a  previous  life  estate." 

We  cannot,  therefore,  any  longer  give  weight  to  the 
views  of  the  Master  of  the  Bolls  in  Edwards  v.  Edwards, 
on  this  point,  and  the  argument  of  defendant's  counsel 
cannot  prevail  against  the  decision  of  the  House  of  Lords. 

Bitchie  and  Meagher,  J  J.,  concurred. 

Graham,  E.  J. — The  testator's  will  contained  the  fol- 
lowing clause : 

"I  give,  devise  and  bequeath  the  lots  and  stores 
between  Provost  and  Archimides  Streets,  equally  unto  my 
said  sons  James  Simon  and  Thomas  Graham  ;  but,  in  the 
event  of  the  death  of  said  son  Thomas  Graham,  unmarried 
or  without  leaving  issue,  then  his  interest  in  the  said  lots 
and  stores  shall  go  to  and  be  the  property  of  my  said  son 
James  Simon  or  his  children." 

There  is  also  a  codicil,  which  is  as  follows : 

"  I  do  hereby  give,  devise  and  bequeath  unto  my  son 
Bobertson  Fraser  (providing  he  returns  to  New  Glasgow  to 
live)  an  equal  interest  with  James  Simon  and  Thomas 
Graham  Fraser,  in  the  lots  and  stores  between  Provost  and 
Archimedes  Streets." 

The  cases  decided  inthe  House  of  Lords — O'Mahoney 
v.  Burdett,  and  Ingrakam  v.  SovZter,  7  E.  &  I.  App., 
pages  388  and  408,  establish  this  rule : — a  bequest  to  A., 
and  if  he  shall  die  unmarried  or  without  children,  to  B.,  is 
an  absolute  gift  to  A.,  defeasible  by  an  executory  gift  over 
in  the  event  of  A.  dying  at  any  time  unmarried  or  without 
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children.  This  construction  can  only  be  affected  by  a  con- 
text which  renders  a  different  reading  necessary  or  proper. 
Lord  Cairns,  at  p.  399. 

Is  there  such  a  context  in  this  case  ?  The  clause  in  the 
codicil  provides  that  Robertson  Fraser  is  to  have  an  equal 
interest  with  each  of  the  other  two  sons  in  the  property  in 
question.  This  can  only  be  carried  out  by  adopting  this 
construction,  namely,  that  the  testator  intended  that  the 
event  of  Thomas  dying  unmarried,  or  without  leaving 
issue,  should  be  restricted  to  the  lifetime  of  the  testator. 
In  my  opinion  the  case  of  Barker  v.  Cocks,  6  Beav.,  82,  is  an 
authority  for  allowing  a  context  very  similar  to  this,  viz., 
the  intention  of  dividing  the  fund  equally,  to  control  and 
restrict  the  event.  True,  it  was  restricted  by  the  decision 
in  that  case  to  the  lifetime  of  a  previous  tenant  for  life, 
and,  in  the  authorities  already  referred  to,  it  is  said  that 
there  is  no  reason  without,  of  course,  a  context,  for  res- 
tricting it  to  some  particular  period  any  more  where  there 
is  not  than  where  there  is  a  previous  life  estate.  And,  in 
this  case,  we  restrict  the  event  to  a  more  limited  period 
than  that  adopted  in  Barker  v.  Cocks.  It  depends  upon  the 
force  of  the  context  The  intention  of  giving  to  his  three 
sons  an  equal  interest  in  the  property  ought,  I  think,  to 
prevail,  and  this  construction  carries  it  into  effect.  The 
learned  judge,  at  the  trial,  got  rid  of  the  difficulty  by 
giving  to  the  expression  "  equal  interest  "  a  meaning  which 
it  does  not  properly  bear,  that  is,  that  each  son  is  to  have 
an  equal  portion  of  the  area  of  the  premises,  leaving  the 
right  (or  interest)  of  each  in  the  land  unequal. 

This  codicil  was  written  by  a  lawyer,  and  "  interest "  is 
a  word  in  perpetual  use — it  means  a  right  of  enjoyment  in, 
or  benefit  from,  property  ;  or,  more  specifically,  a  right  in 
property.  And  in  the  common  law  relating  to  real  property, 
it  was  used  in  a  narrow  sense,  to  designate  a  right  less  than 
an  estate  or  easement.  The  testator  must  have  intended 
equality  of  interest,  or  value  for  the  sons,  in  disposing  of 
such  a  property  consisting  of  lots  and  stores.  I  am  not 
sure,  but  it  seems  to  me  that  this  was  doing  more  violence 
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to  the  words  of  the  testator,  than  the  construction  sug- 
gested in  the  first  part  of  this  opinion.  A  point  has  been 
suggested  which  it  is  not  necessary  for  me  to  determine, 
namely,  whether  the  word  "  or  "  should  not  be  read  as  if  it 
was  "  and."  In  that  case  the  estate  would  not  be  divested, 
and  the  gift  over  take  effect  unless  both  events  occurred. 
See  J arman  on  Wills,  5th  ed.,  475,  where  an  extension  of 
the  rule  established  in  another  class  of  cases  is  suggested. 
But  there  is  a  difficulty  in  this  case.  The  devisee  could 
not,  of  course,  have  issue  without  marrying.  And  it  is  not 
a  good  thiug  to  change  "  or  "  into  "  and  "  because  the  word 
"  unmarried  "  is  inoperative  *s  it  stands.  See  Doe  v.  Cook, 
7  East.  269 ;  Hunt  v.  Hunt,  11  Met.,  88,  where  the  change 
would  make  the  expression  "  without  leaving  issue " 
inoperative.  Jarman,  p.  485.  If  it  was  already  "  and  " 
it  would  not  probably  be  read  as  if  it  was  "  or  "  in  such  a 
case  Re  Kirkhrides  Trust,  L.  R.,  2  Eq.,  409  ;  Seacombe 
v.  Edwards,  28  Heav.,  440.  Of  course  there  is  this  to  be 
said  in  favor  of  reading  the  section  as  if  it  was  "  and," 
namely,  that  the  testator  having  given  a  fee  simple  to  the 
devisee,  the  court  ought  to  lean  against  a  construction 
divesting  that  estate.  And  again,  the  testator  in  using  the 
word  "  unmarried  "  may  have  contemplated  an  indirect 
benelit  to  the  wife  through  the  legatee  if  he  did  marry. 
As  a  widow,  in  this  province,  there  being  no  issue,  she 
would  be  entitled  to  one-half  of  the  real  estate.  It 
appears  that  "  unmarried  "  is  a  word  of  flexible  meaning, 
and  may  be  read  "  without  leaving  a  widow,"  in  order  to 
make  both  members  of  the  sentence  operative.  Re 
Sanders  Trusts,  L.  R.,  1  Eq.f  675,  V.  C.  Page  Wood ;  Re 
King,  52  L.  T.  N.  S.,  790.  And  the  testator  may  have 
meant  "  dying,  leaving  neither  wife  nor  children,"  in  which 
case  it  may  be  that  the  gift  over  will  not  ultimately  take 
effect. 

The  appeal  will  be  allowed,  and  a  declaration  made  to 
the  effect  indicated  in  the  first  part  of  the  judgment. 

McDonald,  C.  J. — In  my  opinion  this  appeal  should  be 
dismissed  for  the  reasons  given  by  the  learned  judge  who 
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tried  the  case.  Had  the  codicil,  on  which  the  stress  is  laid, 
been  absent  from  the  will,  and  the  sixth  clause  of  the  will 
on  which  the  question  has  arisen,  stood  alone,  I  imagine 
no  doubt  could  have  arisen  as  to  its  construction.  In 
O'Mahony  v.  Burdette,  L.  R,  7  H.  L ,  388,  the  bequest  was 
as  follows:  "  I  bequeath  to  my  sister  the  sum  of  £1,000  for 
her  life ;  and  after  her  death  to  her  daughter  Grace,  and  if 
my  said  niece  (Grace)  shall  die  unmarried  or  without 
children,  then  to  my  nephew,  Henry  Lestrange."  The 
niece,  C^race,  survived  her  mother  and  the  testatrix.  She 
married,  but  died  without  children  of  the  marriage,  and  it 
was  contended  that  her  interest,  upon  her  surviving  her 
mother  and  the  testatrix,  became  absolute  and  indefeasible. 
The  Court  of  Appeal  in  Chancery  in  Ireland  held  against 
this  contention,  and  an  appeal  was  taken  to  the  House  of 
Lords.     Lord  Cairns,  in  delivering  judgment,  said  : 

"In  the  absence  of  any  authority  to  the  contrary,  I 
should  entertain  no  doubt  that  the  decision  of  the  Court 
of  Chancery,  in  Ireland,  was  in  accordance  with  the  true 
interpretation  of  the  will.  A  bequest  to  A, — and  if  she 
die  unmarried  or  without  children,  to  B, — is,  according  to 
the  ordinary  and  literal  meaning  of  the  words,  an  absolute 
gift  to  A,  defeasible  by  an  executory  gift  over,  in  the  event 
of  A  dying  at  any  time  under  the  circumstances  indicated, 
namely,  unmarried  or  without  children.  And  in  like  man- 
ner, a  bequest  to  X  for  life,  with  remainder  to  A,  and  if  A. 
die  unmarried  or  without  children  to  B,  is,  according  to 
the  ordinary  and  literal  meaning  of  the  words,  an  execu- 
tory gift  over,  defeating  the  absolute  interest  of  A  in  the 
event  of  A  dying  at  any  time  unmarried  or  without 
children." 

See  also  the  case  of  Ingram  v.  Soutten,  in  the  same 
volume,  at  page  408.  also  cited  by  the  learned  judge  below* 

In  the  will  under  consideration  the  words  are  almost 
identical  with  those  used  in  the  wills  discussed  in  the  cases 
referred  to.     The  clause  is  as  follows  : 

"  I  give,  devise  and  bequeath  the  lots  and  stores  between 
Provost  and  Archimedes  Streets  equally  unto  my  two  sons 
James  Simon  and  Thomas  Graham,  but,  in  the  event  of  the 
death  of  my  said  son  Thomas  Craham,  unmarried  or  with- 
out leaving  issue,  then  his  interest  in  the  said  lots  and 
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stores  shall  go  to  and   be  the  property  of  my  said   son 
James  Simon  or  his  children." 

It  is  contended,  however,  that  the  codicil  to  the  will 
evidences  an  intention  on  the  part  of  the  testator  incon- 
sistent with  the  ordinary  and  literal  meaning  of  the  words 
used  in  the  sixth  clause  of  the  will.  That  codicil  is  as 
follows : 

"This  is  a  codicil  to  the  last  will  and  testament  of  me, 
Thomas  Fraser,  of  New  Glasgow,  in  the  County  of  Pictou, 
merchant,  bearing  date  the  8th  day  of  June,  1891.  I  do 
hereby  give,  devise  and  bequeath  unto  my  son  Robertson 
Fraser,  providing  he  returns  to  New  Glasgow  to  live,  an 
equal  interest  with  James  Simon  Fraser  and  Thomas 
Graham  Fraser,  in  the  lots  and  stores  between  Provost  and 
Archimedes  Streets." 

In  my  view  this  not  only  does  not  oppose,  but  supports 
the  contention  put  upon  the  whole  will  by  the  learned 
judge  below.  The  6th  clause  of  the  will  gives  an  absolute 
estate  to  the  two  sons  of  the  testator — James  Simon  and 
Thomas  Graham  Fraser — defeasible,  as  regards  Thomas,  in 
the  event  of  his  death  unmarried  or  without  leaving  issue. 
Had  Robertson  Fraser  complied  with  the  conditions  under 
which  he  could  take,  he  would  have  had  an  absolute  estate 
with  his  brothers,  unaffected  by  the  defeasible  character  of 
the  absolute  estate  of  Thomas  or  the  possible  reversion  of 
that  estate  to  James  Simon.  He  would,  in  the  words  of 
the  will,  have  had  an  "equal  estate"  with  his  brothers. 
There  is  certainly  nothing  in  this  will,  including  the 
codicil,  which  can  be  said  to  indicate  any  intention  on  the 
part  of  the  testator  to  give  an  indefeasible  estate  to 
Thomas,  or,  in  other  words,  to  alter  and  change  the  whole 
character  of  the  disposition  of  the  property  affected  by 
the  clause  in  dispute,  which  he  clearly  desired  to  make.  It 
is  quite  clear,  I  think,  that  the  testator  did  not  desire  the 
property  to  go  out  of  his  own  family,  should  his  son 
Thomas  die  without  issue ;  and  there  is  nothing  in  the 
codicil — nothing  in  the  literal  and  natural  meaning  of  the 
words  used  in  it — to  indicate  a  change  of  mind  in  this 
respect,  on  the  part  of  the  testator. 
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That  being  my  judgment  of  the  intention  of  the  tes- 
tator, as  evidenced  by  the  terms  of  the  will,  I  cannot 
venture  to  suggest  other  means  by  which  the  devolution  of 
his  estate  should  be  governed. 

I  think  the  appeal  should  be  dismissed  with  costs. 


Creelman  v.  Stewart. 

Before  McDonald,  C.  J.,  Ritchie  and  Town sh end,  J  J.,  and 
Graham,  E.  J. 

Promissory  note — Made  for  accommodation  of  co-maker  —  Consideration — 
Prior  indorsement  not  inconsistent  icith  right  to  indorse  a  second  time  — 
Delivery— Legal  holder  —  Justices  of  the  Peace— Trial  before  ivithjury 
Failure  to  agree — Effect  of  fresh  summons— Res  ad  judicata. 

Defendant  and  H.  entered  into  a  joint  and  several  promissory  note  drawn 
payable  to  K.  or  order,  with  interest  from  date  at  the  rate  of  7  per 
cent.  The  evidence  showed  that  defendant  became  a  party  to  the 
note  "  to  accommodate  H.  for  a  month  or  two." 

Held,  following  Crears  v.  Hunter y  19  Q.  B.  U,  341,  that  the  considera- 
tion was  good. 

The  note  was  indorsed  by  K.  to  plaintiff's  wife  on  account  of  money 
advanced  by  her  to  K.  prior  to  her  marriage,  and,  some  months  later, 
was  indorsed  to  plaintiff  on  account  of  a  debt  due  him  by  K. 

Held,  that  the  indorsement  in  the  first  instance  to  plaintiff's  wife  was 
not  inconsistent  with  K.  being  the  legal  holder  at  the  time  of  the 
indorsement  to  plaintiff. 

Held,  also,  that  the  note,  ind  rsed  as  it  was,  passed  by  delivery,  and,  the 
consideration  being  good,  was  valid  in  the  hands  of  any  legal  holder. 

Held,  further,  affirming  the  judgment  of  the  County  Court  judge,  that 
where  a  cause  is  tried  before  justices  with  a  jury,  and  the  jury  fail  to 
agree,  and  are  dismissed,  the  trial  is  abortive  and  the  functions  of  the 
justices  are  at  an  end. 

Held,  also,  that  where  the  justices,  under  such  circumstances,  sign  judg- 
ment, the  cause  does  not  become,  in  consequence,  res  adjudicata. 

Held,  also,  that  where  the  plaintiff  wishes  to  pursue  the  matter  further, 
he  must  issue  a  fresh  summons,  and  is  not  compelled,  necessarily,  to 
choose  the  same  justices. 

The  defendant  Stewart,  and  Andrew  Henry,  by  their 
promissory  note  dated  March  18th,  1889,  for  value  received, 
jointly  and  separately  promised  to  pay  James  Kent  or 
order  the  sura  of  $40.58,  interest  from  date,  at  the  rate  of 
seven  per  cent.  The  note  was  signed  by  Stewart  "  to 
accommodate  Henry  for  a  month  or  two/'     It   was  given 
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by  Henry  to  Kent  as  security  for  money  lent,  and  was 
paid  ever  by  Kent  to  his  daughter  on  account  of  money 
advanced  by  her  prior  to  her  marriage.  Finally,  towards 
the  end  of  September,  1894?,  it  was  indorsed  by  Kent  to 
plaintiff  on  account  of  a  debt  due  him.  The  note  was 
sued  in  the  first  instance  before  two  justices  of  the  peace 
for  the  county  of  Halifax.  At  the  trial  defendant 
demanded  a  jury,  and,  on  their  failing  to  agree,  they  were 
dismissed  and  judgment  was  given  ordering  each  party 
to  pay  his  own  costs.  Plaintiff  thereupon  commenced 
proceedings  in  the  county  court  for  district  No.  1,  to 
recover  the  amount  of  the  note  with  interest.  This  was 
an  appeal  from  the  judgment  of  the  learned  county  court 
judge,  as  follows  : 

"  I  can  find  no  authority  in  Cap.  102,  R.  S.,  for  the 
magistrates'  dismissing  a  jury  for  the  reason  that  they 
would  not  agree.  Their  duty  was  to  have  kept  them 
together  until  they  had  agreed  on  some  verdict.  Nor  can 
I  see  anything  enabling  the  justices  to  summon  another 
jury.  When  they  dismissed  the  jury,  the  trial  became 
abortive  and  their  functions  were  at  an  end,  and  the  plain- 
tiff, if  he  wished  to  pursue  the  matter  further,  would  be 
obliged  to  issue  a  fresh  summons,  and  there  is  nothing 
compelling  him  to  select  the  same  justices  ;  he  may  try  his 
fortune  with  other  justices  if  he  sees  fit.  Nor  d.o  I  think 
that  the  first  suit  was  res  ad  judicata  in  consequence  of  the 
judgment  the  justices  thought  proper  to  sign.  After  stating 
the  fact  that  the  defendant  had  demanded  a  jury  and  that 
the  jury  would  not  agree,  they  proceed  ;  "  The  judgment  of 
the  court  is  that  defendant  pay  his  own  costs,  (naming  them), 
and  that  the  plaintiff  pay  his  own  costs  including  justices' 
and  constable's  fees,  (specifying  the  amount).  This  the  res- 
pective parties  were  bound  to  do  at  all  events  and  without 
any  judgment  or  order.  The  magistrates,  when  they  dis- 
charged the  jury,  were  fundi  ojjicio.  At  all  events  they 
did  not  finally  settle  the  matter  in  issue  between  the  par- 
ties. As  to  merits :  The  note  sued  on  was  payable  on 
demand  and  dated  March  18th,  1889.  It  was  a  joint  and 
separate  note  signed  by  Andrew  Henry  and  the  defendant, 
J.  Sprott  Stewart.  Stewart  is  the  only  party  sued.  As 
far  as  he  is  concerned  the  note  was  purely  accommodation 
for  Henry  and  was  made  to  James  Kent,  payee,  or  order. 
Kent  owed  his  daughter  $70  for  money  loaned   by  her  to 
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him  previous  to  her  marriage  with  plaintiff.  Had  Creel- 
man  been  a  holder  for  value,  the  defence  that  the  note  was 
accommodation  and  made  without  consideration,  would 
not  have  availed  defendant ;  but,  by  the  Married  Woman's 
Property  Act,  a  married  woman  may  hold  her  property 
absolutely  to  her  own  use  as  if  ahe  were  a  feme  sole,  and 
the  husband  has  no  control  over  it  without  her  consent, 
which  was  not  proved  to  have  been  given  ;  and  further,  in 
any  action  by  the  wife,  the  husband,  if  in  the  province,  as 
Creelman  was,  must  be  made  a  party. 

On  the  argument,  Mr.  Eaton  asked  to  amend  by  join- 
ing the  wife,  but  I  refused  a  similar  application  in  Fairfax 
v.  Fairfax,  deeming  that,  under  the  Magistrates'  Act,  I  had 
no  power  to  add  parties  or  alter  the  summons. 

For  these  reasons  I  think  that  the  defendant  is  entitled 
to  judgment,  and  I  direct  that  he  have  order  for  judgment 
with  costs  and  that  the  judgment  below  be  quashed. 

The  defendant's  counsel  gave  notice  of  motion  to  quash 
this  action  on  the  before  referred  to  preliminary  objec- 
tions. The  notice  was  made  returnable  on  the  day 
appointed  for  the  trial,  which  was  irregular,  as  the  law 
requires  all  motions  to  quash  to  be  argued  on  a  day  to  be 
named  by  the  judge,  and  prior  to  the  trial,  so  that,  at  the 
trial,  nothing  but  the  merits  should  be  considered  ;  but 
inasmuch  as  Mr.  Eaton  did  not  attend  expressly  to  argue 
the  motion,  but  to  try  the  cause,  I  do  not  think  that  he  is 
entitled  to  tax  for  his  attendance,  or  for  the  argument,  as 
the  matter  was  argued  as  part  of  the  case,  but  he  is 
entitled  to  tax  for  any  affidavits  he  may  have  prepared  to 
resist  the  motion,  and  the  costs  of  these,  when  taxed,  are 
to  be  deducted  from  defendant's  costs." 

1895,  November  26th.  H.  L.  Beckivith  in  support  of 
appeal. 

J.  A.  Sedgevrick,  contra. 

1896,  January  18th.  Ritchie,  J.,  delivered  the  judg- 
ment of  the  Court. — As  regards  the  consideration  for  the 
note,  this  case  is,  in  my  opinion,  governed  by  that  of 
Crears  v.  Hunter,  19  Q.  B.  D.,  341.  In  that  case,  as  in  this, 
the  note  was  on  demand,  and  no  express  agreement  for 
forbearance  was  proved.  The  note  there,  as  in  this  case, 
provided  for  the  payment  of  interest,  thus  indicating  the 
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intention  of  the  parties  that  some  time  for  payment  was 
to  be  given.  The  jury  in  that  case  found  that  there  was  a 
good  consideration,  and  it  was  held,  on  appeal,  that  there 
was  evidence  to  go  to  the  jury,  that  what  the  parties 
really  understood  in  their  minds  was,  that  if  the  plaintiff 
(the  payee)  would  give  defendant's  father  (the  original 
debtor)  time  to  turn  round,  the  defendant  (the  surety  on 
the  note)  would  guarantee  the  payment  of  the  principal  in 
the  end,  and,  in  the  meantime,  interest  at  the  rate  of  five 
per  cent,  per  annum  payable  half-yearly.  The  case  before 
us  is  stronger  in  this  respect — that  defendant,  in  his  evi- 
dence, stated  that  he  signed  the  note  to  accommodate 
Henry  for  a  month  or  two.  The  note  in  question,  indorsed 
as  it  was,  passed  by  delivery,  and  if  the  original  considera- 
tion was  good,  it  was  valid  in  the  hands  of  any  legal 
holder.  The  plaintiff  swore  he  was  the  holder  and  pro- 
duced the  note  at  the  trial,  and  I  cannot  see  that  the  fact 
that  Kent,  some  months  before,  gave  the  note  to  the  plain- 
tiff's wife  in  payment  of  a  debt  he  owed  her,  is  inconsistent 
with  the  plaintiffs  being  the  legal  holder  of  the  note  when 
the  action  was  commenced. 

The  learned  county  court  judge  was,  in  my  opinion, 
right  in  the  view  he  took  of  the  first  action  before  the 
magistrates. 

The  judgment  of  the  county  court  will  be  reversed 
with  costs  and  judgment  entered  for  the  plaintiff  for  the 
amount  of  the  note  with  interest  and  costs. 
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McKlNNON   V.    McKlNNON. 

Before    McDonald,    C.  J.,    Ritchib    and    Towkshend,    J  J., 
Graham,  £.  J.,  and  Meagher,  J. 

Donatio  mortis  causa—  Delivery  an  essential  requisite  of — Mere  icords, 
however  strong,  not  sufficient — Time  at  which  gift  must  take  effect. 

Delivery  is  an  essential  requisite  to  a  donatio  mortis  causa. 

This  delivery  must  be  either  actual  or  symbolical  of  the  subject  of  the 
gift  to  the  donee,  and  must  be  made  with  the  intention  of  taking  effect 
before  the  death  of  the  donor.  Mere  words,  however  strong,  will  not 
make  a  gift  complete. 

Where  the  goods,  the  subject  of  the  gift,  were  at  the  time  in  the  pos- 
session of  the  donee,  and  the  donor  declared  that  they  were  to  remain 
there  and  be  his  property — 

Held  insufficient. 

Semble,  that  the  gift  would  have  been  effective  if  the  donor  had  directed 
some  one  to  go  and  make  a  formal  delivery  in  his  name. 

Appeal  from  the  judgment  of  Dodd,  C.  C.  J.,  for  defend- 
ant, in  an  action  by  plaintiff  as  administrator  of  the  estate 
of  Roderick  McKinnon,  to  recover  damages  for  goods  and 
chattels  alleged  to  belong  to  the  estate,  and  to  be  wrong- 
fully withheld  by  defendant.  The  defendant  denied  that 
the  goods  belonged  to  the  estate  and  that  plaintiff,  as 
administrator,  had  any  right  thereto.  Evidence  was  given 
at  the  trial  to  show  that  the  goods  claimed  were  the  sub- 
ject of  a  donatio  mortis  causa.  The  judgment  appealed 
from  was  as  follows : 

"  This  is  an  action  of  replevin  under  which  the  plain- 
tiff claimed  possession  of  four  cows,  sixteen  barrels  of 
potatoes,  six  barrels  turnips,  thirty-five  head  cabbage  and 
three  tons  of  grain  in  the  straw,  or  the  value  thereof, 
together  with  860  damages  for  the  wrongful  detaining  of 
the  land.  In  respect  to  the  sixteen  barrels  of  potatoes,  I 
do  not  think,  by  the  evidence,  the  plaintiff  can  recover. 
Sixty  barrels  were  put  in  at  the  lime  of  digging,  when 
deceased  was  living,  and  they  not  full  ones,  and  plaintiff 
took  away  forty-four  barrels  on  the  27th  and  28th  March, 
1894.  It  is  in  evidence,  potatoes  rotted  badly  that  winter 
— 1893-94 — and  many  bad  ones  were  found  in  defendant's 
cellar  by  the  pickers  sent  there  by  the  plaintiff,  and  they 
apparently  chose  the  best.  With  regard  to  the  turnips  and 
cabbage,   they   were   at  the  time  of  the  delivery   of  the 
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deed  by  the  deceased  to  defendant,  growing  on  the  land 
and  passed  with  it.  Washburn,  vol.  3,  pages  391,  392. 
The  next  and  vital  question  is  to  whom,  at  the  time  of 
action,  did  the  cows  and  grain  belong  ?  Some  time  prior  to 
the  death  of  Roderick  McKinnon  he  went  to  live  with  his 
son  John,  the  defendant,  and  while  there  the  grain  was  cut 
and  put  in  defendants  barn,  and  the  four  cows  taken  to 
his  property  where  they  were  when  the  old  man  died. 
This  must  have  been  with  his  knowledge,  as  he  was  about 
and  took  part  in  the  digging  of  the  potatoes.  He  owned, 
when  he  went  to  plaintiff's  five  cows,  one  of  which  he  gave 
to  plaintiff,  and  he  took  it,  and  it  does  not  appear  in  the 
inventory.  About  the  26th  October,  1893,  the  father, 
being  eighty-seven  years  of  age  and  very  sick,  and  being 
also  an  adherent  of  the  Roman  Catholic  faith,  was  prepared 
for  death.  Sending  for  Joseph  D.  McKinnon,  a  teacher 
both  of  the  common  school  and  the  school  of  agriculture, 
and  a  gentleman  of  intelligence,  he  was  asked  to  prepare 
a  deed  of  the  deceased's  land  to  defendant,  which  he  did, 
and  it  was  duly  executed.  Then  a  disposition  of  the 
personal  estate  was  discussed,  and  Joseph  D.  McKinnon 
suggested  a  will,  but  the  deceased  and  defendant,  who 
were  present,  objected  on  the  ground  of  expense.  The 
evidence  of  McKinnon,  in  his  direct  testimony,  is  as 
follows;  'He  (the  deceased)  said  he  expected  to  die 
shortly,  and  though  he  might  linger  a  month  or  two  he 
wanted  things  settled  then.  He  wished  the  horse  sold  and 
the  proceeds  given  to  plaintiff.  The  cattle  were  to 
be  sold  and  proceeds  given  to  the  priest.  This  was 
before  deed  was  executed.  The  cattle  were  spoken  of 
again  after  deed  was  signed.  Deceased  spoke  of  them 
with  me.  It  was  then  suggested  that  defendant  should 
have  the  cattle  and  pay  for  them.  Don't  know  if  defendant 
or  I  suggested  it.  It  was  then  agreed  between  defendant 
and  deceased  that  defendant  should  take  cattle  and  pay  the 
money  f?r  religious  purposes.  There  was  no  price  men- 
tioned, but  defendant  was  to  pay  the  money  to  the  priest 
in  bill  of  cattle.  I  asked  the  deceased  what  about  the 
grain  and  barn  crops  ?  He  said  to  thrash  some  of  it  if 
good  and  let  the  cattle  have  the  balance.  %  The  old  man 
died  about  twenty-four  hours  after.'  Another  witness  tes- 
tifies that  at  that  meeting  she  heard  the  deceased  say : 
'  The  cattle  will  be  where  they  are  and  will  be  John  s/  the 
defendant  herein.  In  fulfilment  of  the  obligation  or  trust 
in  connection  with  the  cattle,  defendant  paid  318,  and  the 
funeral  expenses. 
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1st  The  case  of  Ward  v.  Turner,  White  and  Tudor's 
Leading  Cases  in  Equity,  sets  forth  the  whole  doctrine  of 
donatio  mortis  causa,  and  the  doctrine  therein,  as  stated 
at  the  close,  seems  to  me  to  have  been  carried  out  in  the 
case  before  me.  The  gift  was  made  in  view  of  the  donor's 
death,  inasmuch  as  he  was  eighty-seven  years  old  and  very 
sick,  and  had  the  rites  of  his  church  administered  to  him, 
and  had  sent  for  one  of  the  most  intelligent  men  in  the 
neighbourhood  to  make  out  regularly  a  disposition  of  his 
property. 

2nd.  That  there  was  an  express  or  implied  intention 
that  the  gift  should  only  take  effect  on  the  decease  of  the 
donor  by  his  existing  disorder,  is  to  me  abundantly  satis- 
fied by  the  reasons  given  under  No.  1,  as  well  as  by  the 
fact  that  the  donor  died  twenty-four  hours  after  the  gift. 

3rd.  The  delivery  was  as  complete  as  could  possibly 
have  been  made,  inasmuch  as  the  cattle  and  grain  were 
then,  with  donors  knowledge,  in  defendant's  possession, 
and  were  not  capable  of  any  other  transfer  by  a  man  on 
his  death  bed.  In  re  Estate  Hartman,  3  Thompson,  62., 
it  was  urged  a  gift  mortis  causa  was  bad  if  coupled  with 
a  trust  I  think  the  cases  are  against  this  view.  And, 
under  all  circumstances  of  the  case,  I  think  a  donatio 
mortis  causa  of  the  cattle  and  grain  is  established,  and, 
at  the  same  time,  I  am  of  opinion  that  a  gift  inter  vivos 
might  be  inferred  from  the  testimony. 

Judgment  will  be  for  the  defendant  with  costs." 

1895,  December  4th.  W.  H.  Fulton,  in  support  of 
appeal. —  There  was  an  intention  to  make  a  donatio  mortis 
causa,  but  it  failed  for  want  of  delivery.  No  evidence  of 
delivery  or  sale  of  the  grain.  There  must  be  actual  delivery. 
Previous  possession  is  not  enough.  The  evidence  does  not 
show  that  the  cows  were  in  defendants  possession  at  the 
time.  If  they  were  that  would  not  be  delivery.  White  & 
Tudor,  1056,  1082  ;  8  B.  &  Aid.,  553  \  I  M.  &  C,  226.  If 
the  intention  is  to  make  a  donatio  mortis  causa  and  it 
fails,  it  cannot  be  upheld  as  a  gift  inter  vivos.  Williams 
on  Executors,  682-4. 

W.  B.  A.  Ritchie,  Q.  C,  contra. — There  was  a  complete 
contract  made  between  the  father  and  defendant,  that,  in 
consideration  of  payment  of  the  value  to  the  priest,  the 
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property  should  pass  to  defendant.  Benjamin  on  Sales, 
(4th  ed.),  pages  3  to  5.  In  a  contract  for  value  passing 
property,  delivery  is  not  necessary.  Coleman  v.  Moorey 
25  Q.  B.  D.,  70,  72,  75.  As  to  delivery, — Benjamin  on 
Sales,  160.  The  delivery  to  defendant  and  his  dealing  with 
the  goods  would  be  sufficient  in  the  case  of  a  gift.  Gilpin 
v.  Ratley,  (1892),  1  Q.  B.,  582;  Janered  v.  O'Mvllin, 
2  Aid.,  145.  In  the  latter  case  the  gift  was  made  on  the 
death-bed  of  the  donor  and  was  held  a  gift  inter  vivos. 

Fulton  replied. 

1896,  January  18th.  Townshend  J.— The  decision 
below  proceeds  on  the  ground  that  there  was  a  valid 
donatio  mortis  causa  by  the  intestate  to  defendant  of  the 
cattle  on  the  grass.  One  of  the  essential  requisites  to  such 
a  gift  is  delivery.  This  delivery  must  be  actual  or  sym- 
bolical of  the  subject  of  the  gift  to  the  donee.  In  this  case 
there  is  no  evidence  showing  delivery  of  any  kind.  The 
learned  judge  below  thinks  that  the  fact  of  this  property 
being  in  defendant's  possession  at  the  time  of  the  gift,  with 
the  knowledge  of  the  donor,  is  sufficient  for  the  purpose, 
especially  as  the  subjects  of  the  gift  were  not  deliverable 
by  a  man  on  his  deathbed  in  any  other  way.  It  is  true 
they  were  in  defendant's  possession,  but  as  custodian  for1 
his  father,  who,  for  some  weeks  before  his  death,  resided 
with  him.  Nothing,  however,  is  clearer  than  that  some  act 
must  be  done  with  the  subjects  of  the  gift  denoting  an 
actual  transfer,  or  what  is  equivalent  thereto.  Mere  words, 
however  strong,  will  not  make  a  gift  complete.  Irons  v. 
Smallpiece,  2  B.  &  Aid.,  551 ;  Cochrane  v.  Moore,  25 
Q.  B.  D.,  57.  The  evidence  relied  upon  to  constitute  such 
a  donation  is  :  "  The  cattle  will  bo  where  they  are,  and  will 
be  John's."  This  declaration,  even  coupled  with  the  fact 
that  the  subjects  were  then  in  John's  possession,  is  in- 
sufficient to  make  a  good  gift.  In  Shreve,  Executor  v. 
Pilck,  4  Ex.,  478,  the  facts  were  almost  identical.  The 
defendant  had  in  her  possession  the  silver  plate  and  the 
deceased  said  to  her :  "  I  will  give  you  all  the  plate  that  is 
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mine."  Counsel  argued  that  the  case  was  distinguishable 
from  Irons  v.  Smattpiece,  inasmuch  as  in  that  case  the 
chattel  remained  in  the  possession  of  the  donor ;  but  here 
.  the  donee  had  possession  of  the  plate  at  the  time  of  the 
gift.     Alderson,  B.,  said  : 

"  To  pass  the  property  there  must  be  both  a  gift  and  a 
delivery. — Here  there  is  hardly  a  gift,  for  the  words  are 
in  the  future  tense." 
Rolfe,  B.,  said  : 

"There  must  be  a  delivery  to  make  the  gift  valid. 
Here  there  is  a  mere  statement  that  the  goods  which  the 
defendant  has  in  her  possession  the  owner  will  give  her." 

Vide  Gutting  v.  Oilman,  41  N.  H„  147  : 
"An  action  of  trover  for  a  gold  watch,  chain  and  seal, 
alleged  to  have  been  the  property  of  Stephen  B.  Oilman, 
deceased,  in  his  lifetime,  brought  by  Cutting  as  adminis- 
trator. Defendant  claimed  to  be  owner  by  a  donatio 
causa  mortis.  Her  evidence  was  that  when  deceased  was 
taken  sick,  a  week  or  more  before  his  death,  he  wore  the 
watch,  chain  and  charm.  When  his  clothes  were  taken  off 
the  watch  was  taken  by  his  father  and  hung  up  on  a  nail 
in  the  sitting-room  adjoining  the  bed-room,  where  it  con- 
tinued to  hang  until  after  his  decease.  Not  long  after 
deceased  took  his  bed  he  told  defendant,  who  was  his  sister, 
that  he  wished  her  to  take  care  of  his  watch  and  keep  it 
wound  up,  and  told  her  to  get  the  key  from  his  vest 
pocket.  Defendant  wound  up  the  watch  from  day  to  day, 
allowing  it  to  hang  where  her  father  had  placed  it. 
Defendant  had  done  her  brother's  washing,  and  had  the 
care  of  his  clothes  for  most  of  the  time  for  two  years 
before  his  death,  and,  on  the  morning  of  his  death,  defend- 
ant went  into  the  room  and  told  deceased  that  she  wanted 
something  to  remember  him  by,  and  should  like  his  watch, 
and  he  told  her  she  might  have  it.  The  watch  was  then 
hanging  in  the  sitting-room  where  it  had  hung  since  the 
commencement  of  his  illness,  and  ic  so  remained  till  after 
his  decease.  The  trial  court  held  that  the  evidence  did  not 
show  a  delivery  of  the  watch  by  defendant,  such  as  is 
required  by  law  to  make  a  valid  donatio  causa  mortis" 

Sargent,  J. — "  In  this  case  it  would  seem  that  all  the 

conditions  were  complied  with  to  make  it  a  good  donatio 

causa  mortis,  except  the  delivery  at  the  time  of  the  alleged 

gift     The  watch  was  hanging  where  it  had  been  placed  at 

13— N.  S.  R.  28. 
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the  time  when  the  deceased  took  his  bed,  and  though 
defendant  had  the  key  at  the  time  of  the  alleged  gift,  yet 
she  received  it  before  as  the  agent  of  her  brother,  in  order 
to  wind  the  watch  and  take  care  of  it  for  him  and  by  his 
direction  ;  and,  at  the  time  of  the  alleged  gift,  there  was  no 
act  whatever  that  could  operate  as  a  delivery  of  the  watch. 
The  defendant  had  wound  it  for  the  deceased  before  the 
alleged  gift,  and  did  the  same  afterwards,  but  there  was  no 
change  of  possession — nothing  that  could  be  construed 
into  a  delivery  at  the  time,  either  to  the  donee  or  to  any 
other  person  for  her.  The  watch  was  not  in  the  possession 
of  defendant  before  or  after  the  alleged  gift,  any  more 
than  it  was  in  that  of  her  father ;  but,  even  if  it  had  been, 
there  must  have  been  some  act  at  the  time  of  the  gift  that 
would  amount  to  a  delivery.  A  mere  intention  to  give,  or 
a  naked  promise  to  give,  without  some  act  of  delivery  to 
pass  the  property,  is  not  a  gift.11 

Judgment  of  the  trial  court  was  affirmed. 

I  must  respectfully  differ  from  the  judge  below,  that 
there  was  no  other  mode  by  which  deceased  could  effect 
delivery — one  way  certainly  would  have  been  to  authorize 
another  to  go  with  him  to  the  barn,  and,  in  his  name,  make 
formal  delivery.  For  like  reason  the  transaction  would 
not,  as  the  learned  judge  thought,  be  good  as  a  gift  inter 
vivos. 

It  was  argued  that  it  was  a  good  contract  for  the  sale 
of  the  property  in  question.  The  necessary  elements  for 
such  a  contract  are  wanting,  and  the  evidence  rebuts  any 
such  intention  between  the  parties.  A  sale  must  be  for 
money  paid  or  promised.  To  constitute  such  a  contract 
there  must  be  competent  parties  ;  an  agreement  to  sell ; 
mutual  assent  as  to  subject  matter,  and  as  to  the  price  to 
be  paid.  "  If  any  of  these  ingredients  be  wanting,"  says  a 
learned  writer,  "  there  is  no  sale."  Atkinson  on  Sales,  5. 
The  whole  of  what  took  place  is  found  in  Joseph  D. 
McKinnon's  evidence  : 

"  It  was  agreed  then  between  defendant  and  deceased 
that  defendant  should  take  the  cattle  and  pay  the  money 
for  religious  purposes  There  was  no  price  mentioned,  but 
defendant  was  to  pay  the  money  to  the  priest  in  lieu  of 
cattle.     I  asked   deceased,  '  What  about  grain,  barns,  and 
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crops '?     He  said  to  thrash  some  of  it,   if  good,  and    let 
cattle  have  the  balance.'1 

From  this  statement  it  is  plain  the  parties  were  con- 
templating something  to  be  done,  or  rather  to  take  effect 
in  the  future — that  is  to  say  after  his  death.  No  property 
in  the  cattle  was  to  vest  in  defendant  until  after  his  decease. 
The  gift,  therefore,  fails  because  not  complete  ;  and  there 
is  no  contract  valid  in  law,  made  or  intended  to  be  made. 
I  thought  at  one  time  it  might  have  been  supported  as  a 
parol  declaration  of  trust  of  personalty,  on  the  authority 
of  Jones  v.  Lock,  L.  R.  1  Ch.  App.,  28,  where  Lord 
Cranmouth  says : 

"If  I  give  any  chattel,  that,  of  course,  passes  by 
delivery  ;  and  if  I  say  expressly  or  impliedly  that  I  consti- 
tute myself  a  trustee  of  personalty,  that  is  a  trust  executed 
and  capable  of  being  enforced  without  consideration." 

The  same  difficulty,  however,  meets  the  defendant  here 
— there  was  no  delivery,  and,  as  I  have  already  shown, 
the  fact  of  the  property  being  in  the  donee's  possession 
will  not  be  sufficient  to  dispense  with  this  essential  require- 
ment of  the  law.  It  has  the  further  objectionable  feature 
of  being  an  attempt  to  transfer  property  to  another  to 
take  effect  after  the  death  of  the  donor  without  the  for- 
mality of  a  will.  The  Statute  of  Wills  was  passed  to 
prevent  this  being  done. 

For  these  reasons,  we  are  of  opinion  that  this  appeal 
should  be  allowed.  Judgment  below  to  be  reversed  and  to 
be  entered  for  plaintiff  with  costs. 

Ritchie,  J.,  Graham,  E.  J„  and  Meagher,  J.,  con- 
curred. 

McDonald,  C.  J.  dissented. 
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Re  Walter  Murphy  et  al. 

Before  Ritchie,  J.,  Graham,  E.  J.,  Meagher  and  Henry,  J  J. 

Canada  Temperance  Act — Discharge  wider  habeas  corpus  of  person* 

imprisoned  under  convictions  for  violations  of  Act — Order 

requiring  prosecutor  to  pay  costs  upheld. 

M.  et  al.  were  confined  in  jail  under  warrants  issued  on  convictions 
obtained  for  violations  of  the  Canada  Temperance  Act.  On  application 
to  the  learned  Chief  Justice,  upon  habeas  corpus  proceedings,  they 
were  discharged,  the  costs  of  tne  motions  being  directed  to  be  paid 
by  the  prosecutor.  That  portion  of  the  order  as  to  costs  was  appealed 
from. 

Held  that  there  was  power  under  the  rules  to  make  the  order,  and  that 
the  discretion  of  the  learned  Chief  Justice  should  not  be  interfered 
with. 

Semble  that  the  power  to  allow  costs  upon  habeas  cor/ww'proceedings  should 
be  exercised  only  in  very  extreme  cases  if  at  all. 

Per  Graham  E  J.,  no  distinction  can  be  drawn  as  to  costs,  between  the 
case  of  a  habeas  corpus  and  that  of  a  certiorari. 

1895,  December  12th.  B.  E.  Harris,  Q.  G,  moved  to 
rescind  the  order  of  the  Chief  Justice,  on  habeas  corpus  pro- 
ceedings, awarding  costs  on  the  discharge  of  Walter  Murphy 
and  E.  M.  Nichols,  from  custody  in  the  jail  at  Yarmouth, 
under  a  warrant  of  commitment  issued  by  the  stipendiary 
magistrate  of  the  town,  for  violations  of  the  Canada  Tem- 
perance Act.  The  prisoners  were  convicted  of  offences 
against  the  act  and  were  imprisoned.  They  were  dis- 
charged by  his  lordship  the  Chief  Justice,  with  costs. 
There  is  no  appeal  from  the  decision  discharging  the 
prisoners,  but  we  ask  to  rescind  that  part  of  the  decision 
or  order  which  allows  costs.  Be  Blair,  23  N.  S.  There 
is  no  jurisdiction  to  give  costs,  and  it  is  contrary  to  the 
practice  of  the  court.  A  nnual  Bractice9  p.  98 ;  Be  Mills 
Estate,  34  Ch.  D.,  24  ;  Owen  v.  James,  (1894),  2  Q.  B.,  382 ; 
Re  Fisher,  (1894),  1  Ch.,  453.  Our  rules  are  made  under 
the  Dominion  Acts  of  1889,  c.  40.  The  words  are  exactly 
those  of  the  Judicature  Act  of  1873,  which,  it  was  held, 
give  no  power  to  award  costs.  The  Crown  Rule,  191,  does 
not  authorize  costs.  Stuart  v.  Mellor,  338  ;  Be  Baltimore, 
25  N.  S.,  106  ;  26  N.  S.,  124.     We  are  entitled  to  bring  the 
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case  before  the  Court  under  authority  of  Re  Rice,  20  N.  S., 
437  ;  Re  Cameron's  Circus,  2  R.  &  G.,  248. 

W.  E.  Roscoe,  Q.  C,  contra. —  Annual  Prac.,  pages  97, 
98.  The  Dominion  Act  is  the  converse  of  ours.  The 
rules  made  under  our  act  must  be  restricted  to  what  is 
contained  in  the  act.  The  Dominion  Act  gives  power  to 
make  rules  unless  the  rules  are  prohibited  by  some  statute 
of  Canada.  Queen  v.  Jones,  (1894)  2  Q.  B.,  382 ;  Re 
James  Bell  Cox,  20  Q.  B.  D.,  37  ;  Ex  parte  Child,  15  C.  B., 
237 :  Snyder  v.  Batt,  8  Q.  B.  D.,  705.  The  payment  of 
costs  in  England  has  always  been  dealt  with  as  a  matter 
of  practice  and  not  of  statute.  (Graham:,  E.  J.,  referred 
to  Tidd's  Prac,  945.) 

Harris,  Q.  C,  in  reply. — As  to  jurisdiction  to  give 
costs,  2  DeG  <k  J.,  510;  Stuart  v.  Mellor,  364.  The 
local  statute  is  completely  out  of  the  case,  and  the  authority 
to  make  rules  must  be  found  in  the  Dominion  Statute, 
Acts  of  1889,  c.  40  ;  CasseTs  Manual,  p.  25. 

1896,  January  18th.  Meagher,  J. — The  parties  above 
named  were  confined  in  jail,  under  warrants  issued  upon 
convictions  obtained  against  them  respectively,  for  viola- 
tions of  the  second  part  of  the  Canada  Temperance  Act. 
Upon  application  to  the  learned  Chief  Justice,  upon  habeas 
corpus  proceedings,  they  were  discharged.  The  costs  of 
the  motions  were  directed  to  be  paid  by  Joseph  Sleeth,  the 
prosecutor.  The  object  of  the  present  motions  is  to 
rescind  that  portion  of  the  orders,  made  by  the  Chief  Jus- 
tice, which  awarded  costs  against  the  prosecutor. 

Order  63,  Rule  1,  of  our  Judicature  rules,  is  identical 
with  Order  65,  Rule  1,  of  the  English  Rules  of  1883. 
The  latter  was  the  subject  of  adjudication  by  the  Court  of 
Appeals  in  Re  Mills  Estate,  34  Ch.  D.,  24.  It  was  there 
held  that  this  rule  did  not  enable  the  court  or  a  judge  to 
order  costs  to  be  paid  by  persons  who,  before  the  acts  came 
into  operation,  could  not  have  been  ordered  to  pay  them. 
The  effect  and  intention  of  the  act  and  orders  being  not  to 
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give  any  new  jurisdiction  to  award  costs,  but  only  to  regu- 
late the  mode  in  which  costs  are  to  be  dealt  with  in  cases 
where  the  court  antecedently  had  jurisdiction,  either 
original  or  statutory,  to  award  costs. 

The  provisions  of  the  English  Judicature  Act  of  1875, 
sub-section  3  of  section  17,  which,  amongst  other  things, 
gave  the  judges  power  to  make  rules  "  for  regulating  the 
costs  of  proceedings  in  the  Supreme  Court,"  were,  so  far  as 
the  question  immediately  before  us  is  concerned,  in  terms 
the  same  as  sub-section  4  of  section  34  of  our  Judicature 
Act.  Section  5  of  the  English  Judicature  Act  of  1890  is 
as  follows : 

"  Subject  to  the  Supreme  Court  of  Judicature  Acts,  and 
the  Rules  of  Court  made  thereunder,  and  to  the  express 
provisions  of  any  statute,  whether  passed  before  or  after 
the  commencement  of  this  act,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court,  including  the  admin- 
istration of  estates  and  trusts,  shall  be  in  the  discretion  of 
the  court  or  judge,  and  the  court  or  judge  shall  have  full 
power  to  determine  by  whom  and  to  what  extent  such 
costs  are  to  be  paid." 

That  section  was  considered  by  the  court,  in  the  follow- 
ing cases :  London  C.  C.  v.  Overseers  West  Hamy  (1892), 
2  Q.  B.,  173 ;  Reg.  v.  Justices  of  Gity  of  London,  (1894), 
1  Q.  B.,  453  ;  Reg.  v.  Jones,  (1894),  2  Q.  B.,  383 ;  Freeman 
v.  General,  <kc.  Co.,  (1894),  2  Q.  B.,  380  ;  Re  Fisher,  (1894), 
1  Ch.,  453.  In  some  if  not  all  of  them  it  was  held  that  this 
section  created  a  new  jurisdiction  and  gave  statutory  force 
to  the  power  overcoats  given  by  Order  65,  Rule  1. 

Our  statute  and  rules  remain  unchanged  ;  but,  it  is  con- 
tended, by  virtue  of  section  191  of  the  Crown  Rules,  made 
by  the  Court  under  the  authority  of  Chapter  6  of  the 
Local  Acts  of  1889,  and  Chapter  40  of  the  Acts  of  Canada, 
of  the  same  year — that  the  power  to  award  costs  even  in 
habeas  corpus  cases,  has  been  conferred  upon  the  court — 
assuming  that  such  power  did  notexisu  before.  It  was  also 
contended,  but  not  very  seriously  I  thought,  that  such 
power  existed  prior  to  the  adoption  of  the  Crown  Rules. 

Section  190  of  the  Crown  Rules  made  Order  63  of  the 
Supreme  Court  Rules  of  1884,  in  relation  to  costs,  appli- 
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cable  both  to  civil  and  criminal  proceedings  on  the  Crown 
side.     Section  191  provided  that — 

"  In  all  cases,  not  specially  provided  for,  the  unsuccess- 
ful party  shall  pay  costs,  unless  the  court  or  a  judge  shall 
otherwise  order." 

The  local  act  (Chap-.  5  of  1889)  referred  to,  provided — 

"  That  the  majority  of  the  judges  should  have  power 
*  *  *  to  regulate,  amend  and  alter  the  practice  on 
motions,  arguments,  and  other  proceedings  on  the  Crown 
side  of  the  Supreme  Court,  and  in  criminal  and  quasi 
criminal  matters  which  may  be  within  the  jurisdiction  of  the 
provincial  legislature,  and  to  allow  and  regulate  the  costs 
in  relation  thereto." 

The  Dominion  act  (Chapter  40  of  1889)  gave  power  to 
every  Superior  Court  in  Canada,  having  jurisdiction  in 
criminal  matters  by  a  majority  of  its  judges,  to  make  rules, 
not  inconsistent  with  any  statute  of  Canada,  "  which  shall 
apply  to  all  proceedings  relating  to  any  prosecution,  pro- 
ceeding or  action  instituted  in  relation  to  any  matter  of  a 
criminal  nature,  or  resulting  from,  or  incidental  to,  any  such 
matter,  and,  in  particular,  for  all  or  any  of  the  purposes 
following :  s  b.  For  regulating  in  criminal  matters  the 
pleading,  practice  and  procedure  in  the  court,  including  the 
subjects  of  mandamus,  certiorari,  habeas  corpus,  prohibi- 
tion, quo  warranto,  bail,  and  costs.' " 

Upon  the  authorities,  I  do  not  think  there  is  any  reason 
for  doubting  that  formerly  the  power  to  award  costs  upon 
habeas  corpus  proceedings  did  not,  as  a  general  rule,  exist. 
An  exception,  at  times,  appears  to  have  been  made  in  the 
case  of  infants,  etc. 

Assuming  this  to  be  the  correct  view,  we  have  to  deter- 
mine whether  or  not  the  Crown  rules  have  conferred  the 
power  to  award  costs  in  cases  like  the  present.  We  have 
no  provision  in  the  act  or  rules,  so  far  as  I  am  aware,  cor- 
responding with  section  4  of  the  English  Judicature  Act 
of  1890,  and,  therefore,  the  difficulty  which  had  to  be 
dealt  with  in  several  of  the  English  cases  since  then,  does 
not  arise  here. 
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In  ray  opinion,  whether  it  is  regarded  as  a  civil  pro- 
ceeding or  matter,  and,  therefore,  falling  under  the  power 
given  by  Chapter  5  above  quoted  ;  or  a  criminal  or  quasi 
criminal  matter,  and  therefore  coming  under  the  power 
conferred  by  Chapter  40,  above  referred  to,  makes  but  little 
difference,  because,  in  either  case,  the  terms  of  the  respective 
statutes  are  wide  enough  to  enable  the  court  to  make  a 
rule  determining  that  the  costs,  upon  such  a  proceeding  as 
this,  might  be  awarded  and  to  whom. 

Some  of  the  learned  judges  who  took  part  in  the  deter- 
mination of  some  of  the  English  cases  above  mentioned, 
were  of  opinion  that  the  words  of  Order  65,  Rule  1,  were 
large  enough,  so  far  as  mere  language  went,  to  confer  the 
power  to  award  costs,  but,  not  having  statutory  force, 
beyond  the  mere  power  of  regulating,  they  were  held  to  be 
ultra  vires  so  far  as  giving  the  court  any  new  jurisdiction 
was  concerned. 

I  do  not  see  that  such  a  difficulty  exists  here.  The 
judges,  under  the  local  act,  are  authorized,  in  matters  over 
which  the  jurisdiction  of  the  local  legislature  extends,  to 
make  rules  "  to  allow  and  regulate  "  the  costs  in  relation 
thereto.  Two  words  are  used  which  differ  materially  in 
their  signification — one  is  "  allow,"  which,  clearly,  is  com- 
prehensive enough  to  enable  the  court  to  allow,  that  is  to 
award,  or  order  the  payment  of  costs,  where  such  power 
did  not  previously  exist ;  the  other  is  "  regulate,"  that  is  to 
distribute,  or  apportion,  or  otherwise  deal  with,  the  ques- 
tion of  costs,  under  powers  already  possessed  by  the  court, 
upon  the  principles  and  subject — as  regards  power — to  the 
limitations  which  were  held  to  control  the  court  in  Eng- 
land, by  the  decision  Re  Mills,  34  Ch.  D.,  24,  under  the 
order  and  rule  there  considered.  Moreover,  this  statute 
gave  the  power  to  amend  and  alter  the  practice. 

The  Dominion  statute  confers  a  rule  making  power,  in 
respect  to  costs,  upon  the  court,  for  regulating  the  plead- 
ing, practice  and  procedure  inter  alia  in  respect  to  habeas 
corpus  *  *  *  and  costs — such  power,  so  far  as  the  terms 
of   this  enactment  may  be  regarded — is  subject  only  to 


Digitized  byVjOOQlC 


RE    WALTER    MURPHY    ET    AL.  201 

this  limitation,  viz.,  that  it  must  be  so  exercised  as  not  to 
come  in  conflict  with  any  statute  of  Canada.  It  is  the 
practice,  in  respect  to  costs,  which,  amongst  other  things, 
is  to  be  dealt  with  and  prescribed,  under  this  enactment, 
by  the  rule  making  power. 

This  view  of  the  5th  section  of  the  Judicature  Act  of 
of  1890,  was  much  relied  on  in  two  of  the  recent  English 


If,  as  I  think,  the  power  to  make  the  rule  was  vested 
in  this  court,  there  can  be  no  question  that  the  Crown 
rules  are  in  terms  large  enough  to  enable  the  learned  Chief 
Justice  to  make  the  order  under  review.  If  I  had  heard 
the  motion,  I  think  I  should  not  have  awarded  costs  ;  but  I 
do  not  well  see  how  we  can  interfere  with  the  determina- 
tion made,  in  the  exercise  of  his  discretion,  by  the  learned 
Chief  Justice. 

I  am,  however,  very  decidedly  of  opinion  that  the 
power  to  direct  payment  of  costs,  upon  habeas  corpus  pro- 
ceedings, should  be  exercised  only  in  very  extreme  cases, 
if  at  all. 

Ritchie  and  Henry,  J  J.,  concurred. 

Graham,  E.  J. — I  also  concur.  I  am  influenced  in 
doing  so  by  two  considerations.  First :  Our  rule  is  almost 
in  terms  the  same  as  the  English  rule,  under  which  costs 
can  be  awarded  in  cases  of  habeas  corpus.  Second  :  In 
cases  of  writs  of  certiorari,  this  court  has,  for  a  number 
of  years,  allowed  costs ;  and  I  can  make  no  distinction 
between  the  «ase  of  a  habeas  corpus  and  the  case  of  a 
certiorari. 
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Don  et  al.  v.  Warner. 

Before  Wkathkrbe,  Ritchie  and  Meagher,  J  J. 

Consolidated  Mines  Act,  Acts  1892,  c.  1 — Mortgage  registered  under— Held 
to  cover  engine  used  in  connection  with  mine — Fixture —  What  con- 
stitutes— Foreign  corporations — Provisions  as  to  filing 
not  applicable  to. 

An  engine  used  in  connection  with  a  gold  mining  property,  was  placed 
inside  the  pump  house  upon  a  foundation  30  feet  long,  15  feet  wide, 
and  5  feet  deep.  The  foundation  consisted  of  three  tiers  of  timber  laid 
horizontally  in  a  pit.  The  engine  was  fastened  to  the  timber  by  bolts 
passing  through  all  three  tiers.  The  ground  waB  then  leveled  over  the 
timber,  and  a  floor  put  down. 

Held,  as  against  an  execution  creditor,  that  the  engine  was  a  fixture,  and 
passed  with  the  land  under  a  mortgage  of  the  mine,  registered  under 
Acts  of  1892,  c.  1. 

Held,  also,  that  the  act  requiring  mortgages,  etc. ,  to  be  filed  in  the  county 
where  the  grantor  resides  is  not  applicable  to  a  foreign  corporation 
with  head-quarters  out  of  the  province. 

Appeal  from  the  judgment  of  McDonald,  C.  J.,  in  favor 
of  plaintiffs,  as  follows : 

"  This  was  an  interpleader  issue,  tried  before  me  under 
an  order  of  Mr.  Justice  Graham,  to  try  the  right  to  certain 
property  levied  upon  by  the  sheriff  of  Halifax,  under  exe- 
cution issued  on  a  judgment  in  the  Supreme  Court,  in  the 
cause  of  Edward  Warner  v.  Symon  Kaye  Syndicate,  Ltd. 
The  execution  was  issued  on  the  7th  July,  1894,  and 
placed  in  the  sheriff's  hands  on  the  11th  of  the  same 
month.  The  only  question  before  me  on  the  trial  was  as 
to  the  horizontal  engine  in  pump  house.  On  the  27th 
May,  1893,  a  lease  was  given  to  the  Symon  Kaye  Syndi- 
cate, Limited,  of  one  hundred  and  eight  areas  in  the 
Montague  gold  district,  which  lease  was  duly  registered  as 
required  by  Ch.  1,  sections  140-143  of  the  Act  of  1892. 
On  the  29th  June,  1893,  the  Symon  Kaye  Syndicate, 
Limited,  mortgaged  these  areas  and  all  the  buildings, 
property  and  lixtures  belonging  thereto,  as  set  out  in  the 
mortgage,  to  Don  and  Rogers,  as  trustees  for  bond-holders, 
who  had  advanced  to  the  syndicate  the  sum  of  825,000. 
This  mortgage  was  registered  in  the  Mines  office,  as 
required  by  the  act  above  referred  to,  on  the  3rd  day  of 
August,  1893.  On  the  14th  March,  1894,  C.  Sydney 
Harrington,  Esquire,  a  solicitor  of  the  trustees,  was,  by 
power  of  attorney  duly  executed,  authorized  to  take  pos- 
session of  the  mortgaged  premises  on  behalf  of  the 
trustees,  and,  generally,  in  respect  to  that  property,  to  act 
for  them ;  and,  in  pursuance  of  that  authority,   by  letter 
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dated  28tb  May,  1894,  he  put  Mr.  W.  R.  Thomas— who  had 
previously  been  the  manager  of  the  property  for  the  Sy mon 
Kaye  Syndicate,  Limited — in  possession  of  the  mortgaged 
premises  on  behalf  of  the  trustees. 

There  was  evidence  at  the  trial  of  an  attachment  and 
levy  thereunder  on  the  23rd  of  May,  1894,  under  which 
the  engine  referred  to  in  the  interpleader  issue  was  seized  ; 
and  a  question  was  thereupon  raised  as  to  the  effect  of  the 
entry  of  Thomas  on  the  28th  May.  In  my  view  of  the 
case,  it  is  not  necessary  I  should  consider  that  question. 

Mr.  Cahan,  for  the  plaintiff,  contended  that  the  mort- 
gage registered  under  the  Mines  Act  had  not  the  effect 
of  a  bill  of  sale,  under  Cap.  92,  Revised  Statutes,  and  did 
not  protect  the  property  conveyed  by  it  against  the  pro- 
cess of  creditors  of  the  company.  He  also  contended  that 
the  engine  in  question  was  not  a  fixture,  and  could,  under 
section  34  of  the  Acts  of  1892,  be  removed  by  the  lessee 
upon  or  before  the  expiration  of  the  lease.  I  am  not  quite 
sure  I  was  able  to  follow  Mr.  Cahan's  argument  on  this 
point ;  but  it  is  immaterial,  if  I  am  right  in  the  opinion, 
which  I  hold,  that  this  mortgage  being  registered  before 
the  judgment  or  attachment  of  the  plaintiff,  vests  the 
property  in  the  mortgagees  and  protects  it  against  the 
process  of  the  plaintiff.  The  seizure,  therefore,  by  the 
sheriff,  could  not  be  sustained,  and  there  will  be  judgment 
on  the  interpleader  issue  for  the  trustees,  Patrick  Cock  burn 
Don,  and  Charles  Ogle  Rogers,  with  costs. 

From  the  wording  of  section  143  of  the  Act  of  1892, 
as  to  the  effect  of  registration — taken  into  consideration 
with  section  140 — I  think  there  can  be  no  doubt  as  to  the 
intention  of  the  legislature." 

1895,  March  20th.      C.  H.  Cahan,  in  support  of  appeal. 
C.  S.  Harrington,  Q.  C,   contra. 

1896,  January  18th.  Weatherbe,  J.,  delivered  the 
judgment  of  the  Court. — This  is  the  case  of  a  mortgage 
of  mines,  registered  under  Cap.  1  of  the  Acts  of  1892 — 
the  consolidated  act  relating  to  mines ;  and  the  question 
seems  to  be  whether  the  title  made  by  this  instrument 
shall  prevail  against  execution  in  the  hands  of  the  sheriff, 
!ssued  on  a  judgment    obtained  after  the  registry  of  the 
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mottgage.     After  providing  for  the  registry  of  mortgages, 
judgments,  etc.,  section  143  say9: 

"That  any  mortgage  or  judgment  shall  be  void  as 
against  any  subsequent  bona  fide  mortgage,  bill  of  sale, 
attachment,  etc.,  or  document  of  title  which  shall  be  pre- 
viously registered." 

I  do  not  understand  that  it  is  contended  this  does  not 
provide  for  priority  of  title  under  the  mortgage  against 
the  execution. 

The  main  question  appears  to  have  been  whe^er  the 
engine  was  a  personal  chattel.  The  engine — 35  horse- 
power— was  inside  the  pump-house,  The  pit  for  the 
foundation  was  30  feet  long,  15  feet  wide  and  5  feet  deep. 
Several  pieces  of  lumber  were  laid  horizontally  in  the  pit, 
covered  by  another  tier  on  top  of  these  and  a  third  tier 
above  that,  to  which  the  engine  was  bolted.  The  bolts  ran 
through  the  three  tiers  of  timbers.  The  ground  was  then 
levelled  over  the  timber  and  a  floor  put  down. 

The  Chief  Justice  properly  found  this  was  a  fixture. 
I  think  it  went  with  the  land.  Moreover,  I  think  the  com- 
pany's head-quarters  being  in  London,  even  if  there  was  per- 
sonal property  in  the  case,  the  instrument  could  not  be 
filed  in  the  county  where  the  grantor  resides,  which  shows 
that  the  act  requiring  filing  is  not  applicable  to  the  case. 

The  appeal,  therefore,  I  think,  must  be  dismissed. 
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BAULD   ET   AL.    V.   CHALLONER  ET   AL. 

Before    McDonald,   C.  J.,    Ritchis,   J.,    Graiiam,    E.  J., 
Meagher  and  Henry,  J  J. 

Amendment  of  defence  allowed — Costs. 

To  an  action  brought  by  plaintiff  to  set  aside  two  mortgages  as  made 
fraudulently,  and  with  the  intention  of  defrauding,  Ac,  creditors. 
Defendant  pleaded  that  one  of  the  mortgages  attacked  was  made  to 
secure  a  debt  then  due,  and  the  other  to  secure  future  advances.  The 
evidence  produced  on  the  trial  showed  that  both  mortgages  were  made 
to  secure  a  past  indebtedness  as  well  as  future  advances. 

Held  that  defendants  were  entitled  to  amend  their  defence  in  accordance 
with  the  testimony. 

Also,  that  the  suit  having  been  tried  as  if  the  amendment  asked  for  at  the 
argument,  were  on  the  record,  the  amendment  should  not  affect  the 
costs. 

The>  facts  were  stated  as  follows  by  Ritchie,  J.,  in 
delivering  the  judgment  of  the  Court: 

"This  was  an  action  brought  by  certain  creditors  of 
James  Challoner  to  set  aside  conveyances  made  by  him 
and  his  wife,  including  two  mortgages  to  defendants,  C.  H. 
Harrington  &  Co.,  both  bearing  date  the  31st  May,  1893 ; 
the  consideration  mentioned  in  one  being  $2,500,  and  in 
the  other  $1,300.  The  charge  in  the  statement  of  claim 
was,  that  Challoner  and  his  wife  fraudulently,  and  with 
the  intention  of  defrauding,  defeating  and  delaying  the 
plaintiffs  and  Challoner's  other  creditors,  made  the  con- 
veyances ;  also,  that  the  conveyances  were  voluntary  and 
without  consideration,  and  maid  fide.  There  was  no 
charge  of  fraud  against  Harrington  &  Co.  The  plaintiffs 
claimed  that  the  conveyances  should  be  set  aside,  or,  in  the 
alternative,  that  an  account  might  be  taken  of  the  amount 
due  on  the  mortgages,  and  a  declaration  made  that  the 
mortgages  were  a  security  only  for  the  amount  so  due. 
The  defendants,  C.  H.  Harrington  &  Co.,  in  their  defence, 
denied  that  the  mortgages  were  fraudulent,  or  without 
consideration  ;  and  they  alleged  that  the  $2,500  mortgage 
was  given  to  secure  a  debt  then  due,  and  the  $1}300  mort- 
gage was  given  to  secure  future  advances,  and  they 
expressed  their  willingness  to  have  an  account  taken  of 
the  amount  due  thereon.     There  was  no  replication. 

On  the  trial  the  plaintiffs  failed  to  prove  that  the 
mortgages  were  made  fraudulently,  or  without  considera- 
tion.    The   witnesses    on    both    sides    testified,    without 
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objection,  that  the  consideration  for  both  mortgages  was  a 
past  as  well  as  a  future  indebtedness.  The  learned  trial 
judge  sustained  the  mortgages  and  declared  that  both  were 
securities  for  amounts  due  thereon,  less  any  sum  that  might 
be  found  to  have  been  paid  thereon  since  14th  February, 
1894.  He  ordered  accounts  to  be  taken  in  reference 
thereto,  and  reserved  further  directions  and  further  con- 
sideration. 

The  plaintiffs  appealed  from  this  judgment  as  respects 
the  $1,300  mortgage,  and  asked  to  have  it  reversed,  or,  in 
the  alternative,  that  the  account  should  be  taken  in  rela- 
tion to  that  mortgage,  on  the  basis  that  the  same  was  a 
security  for  future  advances  only,  and  that  C.  H.  Harrington 
&  Co.  might  be  decreed  to  pay  the  costs  of  the  action  and 
of  the  appeal. 

The  defendants,  C.  H.  Harrington  &  Co.,  appealed  from 
said  judgment  because  it  did  not  award  them  the  costs  of 
the  issues  raised  by  their  defence." 

1895,  December  3rd.  Harris,  Q.  C,  and  W.  A.  Henry, 
in  support  of  appeal. —  We  rely  on  three  points.  1st. 
There  is  no  evidence  to  substantiate  the  defence  that  the 
$1,300  mortgage  was  given  for  future  advances.  The  plea 
contradicts  the  mortgage  and  the  evidence  contradicts  the 
deed. 

2nd.  The  second  mortgage  was  void  under  the  statute 
of  Elizabeth,  as  tending  to  hinder  and  defeat  creditors. 
Their  own  statement  shows  there  was  only  an  indebted- 
ness of  $2,500,  whereas  it  is  made  to  appear  that  there 
was  an  indebtedness  of  $3,800. 

3rd.  Assuming  there  is  some  evidence  that  the  third 
mortgage  was  given  to  cover  future  advances,  they  have 
been  paid. 

There  is  strong  evidence  of  fraud  on. the  part  of  James 
Challoner,  and  that  Harrington  knew  of  it  and  was  a  party 
to  it  Ex  parte  Games,  12  Ch.  D.,  314,  referred  to  in  the 
judgment,  is  distinguishable  from  this.  The  consideration 
was  stated  on  the  face  of  the  instrument  and  was  notice 
to  the  world.  We  should  have  had  costs  against  Harrington 
&  Co.  They  pleaded  pleas  which  forced  us  to  go  to  trial, 
and  which  were  proved  to  be  false. 
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W.  B.A.Ritchie,  Q.  C,  contra. — There  is  nothing  to  dis- 
able a  man  in  Harrington's  position  from  entering  into  a 
contract  to  deliver  goods,  in  the  fact  that  he  knows  the  man 
to  whom  they  are  delivered  will  use  them  for  the  purpose 
of  defrauding  his  creditors.  The  second  mortgage  as  well 
as  the  first  was  given  to  secure  the  original  debt  as  well  as 
future  advances.  The  goods  belonged  to  the  son,  whereas 
the  son  was  really  manager  for  his  father.  (Henry,  J. — 
The  effect  of  the  deeds  as  between  the  father  and  son  has 
never  been  touched  except  as  against  creditors.)  A  person 
who  has  obtained  an  advantage  by  saying  the  son  was  only 
the  agent  of  the  father,  cannot  be  now  heard  to  say  he  is 
not.  (Graham,  E.  J. — If  the  main  intention  was  to  sell 
goods,  and  not  to  enter  into  a  contrivance  to  sell  goods,  I 
don't  see  that  having  them  marked  in  a  particular  way 
affects  it.)  The  whole  ground-work  for  the  charge  of 
fraud  against  Harrington  is,  that  when  he  was  asked  why 
the  goods  were  marked  as  they  were,  he  said  he  supposed 
it  was  to  keep  them  from  the  creditors. 

Harris,  Q.  C,  in  reply. — The  money  paid  must  be 
applied  to  the  mortgage  for  future  advances.  10  Ch.  D., 
144.  As  to  the  validity  of  the  mortgage,  Bump  on 
Fraudulent  Conveyances,  43,  46,  23,  24,  28. 

1896,  January  18th.  —  Ritchie,  J.,  after  stating  the 
facts  as  above,  delivered  judgment  as  follows: — On  the 
argument  the  counsel  for  Harrington  &  Co.  moved  to 
amend  their  defence  in  conformity  with  the  evidence 
given,  and  to  allege  that  both  mortgages  were  given  to 
secure  an  amount  then  due  as  well  as  future  advances.  It 
is  clear  that  both  mortgages  were  given  to  secure  a  past 
indebtedness  and  future  advances,  the  evidence  was  all 
one  way,  and  the  only  question  being  whether  such  amend- 
ment should  now  be  granted,  and  its  effect  on  the  costs. 

In  my  opinion  the  defendants  are  now  entitled  to 
amend  their  defence  in  accordance  with  the  uncontradicted 
testimony  ;  and  the  suit  having  been  tried  as  if  the  amend- 
ment now  asked  for  was  then  on  the  record,  such  amend  - 
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ment  should  not  affect  the  coats.  The  issues  involved  by 
the  amendment ;  that  is,  as  to  the  particular  nature  of  the 
consideration,  are  immaterial  on  the  main  question,  and 
only  important  in  connection  with  the  mode  of  taking  the 
accounts. 

As  regards  the  costs  of  the  suit,  in  relation  to  which 
both  parties  have  asserted  an  appeal,  the  questions  raised 
on  are,  in  my  opinion,  premature.  The  judge  has  given  no 
decision  in  relation  to  these  costs,  but  has  reserved  them 
for  further  consideration.  The  contention  that  Harrington 
&  C<3.  were  guilty  of  fraud  because  the  goods  sent  by  them 
to  Challoner  were  directed  to  his  son  is  not,  I  think,  sus- 
tained, and  there  is  no  charge  in  the  statement  of  claim 
upon  which  it  can  be  based.  It  is  too  late  now  to  amend 
the  statement  of  claim  by  adding  a  new  charge  of  fraud 
against  Harrington  &  Co. 

Both  appeals  will  be  dismissed,  and,  I  think,  under  the 
circumstances,  without  costs. 


In  Re  Estate  of  John  Condon. 

Before  McDonald,  C.  J.,  Ritchik  and  Townshknd,  J  J., 
and  Graham,  E.  J. 

Witnesses  and  Evidence  Act,  /?.  S.  c.  107 — Evidence  of  person  making 
claim  against  estate  of  deceased  person  excluded  by. 

B.  made  a  claim  against  the  estate  of  C,  deceased,  for  services  rendered, 
which  was  allowed  by  the  surrogate  Judge  of  Probate. 

Held,  setting  aside  the  decision  with  costs,  that  under  R.  S.  c.  107,  the 
evidence  of  B  was  inadmissable  in  support  of  his  claim. 

This  was  an  appeal  from  the  decision  of  the  Surrogate 
Judge  of  Probate  for  the  County  of  Halifax,  allowing 
against  the  estate  of  the  deceased,  John  Condon,  a  claim 
for  services  of  $450.00,  and  $261.65  for  balance  of  cash 
advances. 

1895,  November  27th.  B.  Russell,  Q.  C,  and  W.  B. 
Wallace,  in  support  of  appeal. 

G.  S>  Harrington,  Q.  C,  contra. 
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1896,  January  18th.  Townshend,  J.— There  is  not  a 
particle  of  evidence  for  the  latter  item  of  plaintiff's  claim. 
Indeed  it  was  abandoned  at  the  argument,  and  is,  there- 
fore, disallowed.  To  sustain  the  claim  for  services,  the 
claimant,  Broyderick,  was  allowed  to  give  evidence,  in  the 
face  of  the  statute  forbidding  it,  of  the  work  alleged  to 
have  been  performed  for  deceased,  although  counsel  for 
the  executor  resisted  and  objected  to  it.  The  judge  states 
that  he  has  allowed  this  claim  "  without  going  into  the 
evidence,  or  accepting  any  which  would  be  excluded  by 
Chapter  107  R.  S." 

An  examination  of  the  testimony  unmistakeably  shows 
that  the  decision  is  based  either  on  no  evidence  at  all,  or 
on  evidence  which  was  not  receivable  under  the  statute. 
There  is  no  proof  whatever  of  services  performed,  the  time 
occupied  in  performing  thejn,  nor  the  value  of  those  ser- 
vices, except  the  claimant's  own.  The  learned  counsel  for 
claimant  argued  that,  outside  Broyderick's  evidence,  the 
contract  was  proved.  There  is  not,  in  my  view,  anything 
to  be  found  in  the  testimony  of  the  other  witnesses  to  justify 
any  court  in  upholding  a  claim  like  this  against  the  estate, 
composed,  as  their  statements  are,  of  loose  conversations 
and  gossip  with  deceased.  The  attempt  is  made,  by  such 
testimony,  to  piece  up  the  unobjectionable  evidence  of  the 
claimant;  but  even  if  this  were  permissible,  it  does  not 
succeed.  The  statute  excludes  a  claimant  from  giving 
"  evidence  in  his  own  behalf,  of  any  dealings,  transactions, 
or  agreements  with  the  deceased."  Whether  the  items  of 
the  claim  are  ranged  under  "  dealings,"  or  "  transactions," 
is  immaterial.  Work  and  labour  must  come  under  one  or 
the  other — and,  most  undoubtedly,  evidence  of  their  per- 
formance, and  the  terms  under  which  the  same  were 
performed,  comes  within  the  scope  and  meaning  of  the  act, 
and  must  'be  rejected, 

The  appeal  will  be  allowed  with  costs. 


14— N  s.  R. 
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Seeley  V.   Cox. 

Before  Ritchie,  J.,  Graham,  E.  J.,  and  Meagher,  and  Henry,  J  J. 

Agreement  to  accept  goods  in  satvtj "action  of  indebtedness  to  larger  amount — 
Held  binding— Parol  evidence  offered  in  variation  of  icritten  agreement 
— Held  improperly  received — Consideration — Promise  void  for  want  of— 
Statement  of  claim — Estoppel  by  failure  to  deny  allegation  made  in — 
Amendment — New  trial. 

Defendant  agreed  in  writing  to  accept  a  specified  quantity  of  flour  and 
middlings  in  payment  of  plaintiff's  acceptances  for  $250.04  and  $250.05 
respectively.  The  learned  trial  judge  admitted  evidence  that  plain- 
tiff, at  the  time  defendant  signed  the  agreement  in  writing,  promised 
to  pay  defendant  the  balance  due  him  when  he  was  able. 

Held,  that  he  erred  in  so  doing. 

Held,  also,  that  such  promise,  if  made,  was  void  for  want  of  consideration. 

One  of  the  acceptances  indorsed  by  defendant  to  the  Halifax  Banking  Co. 
was  put  in  suit  by  W.,  the  cashier  of  the  bank.  .  It  was  paid  by  plain- 
tiff who  sought  to  recover  from  defendant  the  amount  paid,  alleging 
that  the  draft  was  indorsed  to  W. 

Held,  per  Graham,  E.  J.,  and  Hknby,  J.,  that  defendant,  by  neglecting 
to  reply  to  the  paragraph  in  the  statement  of  claim,  alleging  the 
indorsement  to  W.,  was  estopped  from  denying  it. 

Also,  that  it  was  a  fair  inference  that  payment  to  W.  was  payment  to  the 
bank  of  which  he  was  cashier. 

Per  Meagher,  J.,  that  defendant  was  entitled  to  amend  his  defence  on 
this  point,  and  that  there  should  be  a  new  trial. 

The  plaintiff,  Seeley,  accepted  two  bills  of  exchange 
drawn  upon  him  by  the  defendant,  Cox,  for  $250.04  and 
$250.05  respectively,  payable  to  the  order  of  Cox.  Seeley 
became  insolvent  and  unable  to  pay  these  bills.  Cox 
pressed  for  payment,  or  an  agreement  of  some  kind.  One 
of  the  drafts  was  then  over-due,  and  both  were  in  the 
hands  of  an  indorsee.  At  the  instance  of  Cox,  an  agree- 
ment was  come  to  in  the  following  terms : 

"  I  hereby  agree  to  accept  fifty-six  barrels  *  Jewell/ 
ten  barrels  '  Success/  and  half-ton  Middlings,  in  payment 
of  E.  W.  Seeley's  acceptances  for  8250.04  and  $250.05. 

Glenwood,  Jan.  29, 1891  J.  P.  Cox." 

The  bill  for  $250.04  was  put  in  suit  by  Horatio  N. 
Wallace,  as  indorsee,  against  Seeley,  the  acceptor,  as  defend- 
ant, and  he  was  obliged  to  pay  it,  and  did  pay  it  to  the 
solicitors,  on  the  record.     Plaintiff  sought  to  recover  over 
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from  Cox  the  amount  he  was  obliged  to  pay.     These  para- 
graps  in  the  statement  of  claim  were  not  denied  : 

"  5.  On  the  29th  day  of  January,  1894,  the  plaintiff, 
in  pursuance  of  said  contract  and  at  the  request  of  the 
defendant,  delivered  to  the  defendant  said  goods,  to  wit : 
fifty-six  barrels  'Jewell '  flour,  ten  barrels1  Success*  flour, 
and  one-half  ton  middlings. 

6.  The  said  defendant,  as  is  alleged,  indorsed  one  of 
said  bills,  to  wit:  that  for  $250.04,  payable  one  month 
after  date  to  one  Horatio  N.  Wallace ;  but,  at  the  maturity 
thereof,  refused  and  did  not  pay  the  same  to  the  alleged 
holder  thereof. 

7.  By  reason  of  the  defendant's  breach  of  contract  in 
refusing  to  pay  said  bill,  the  plaintiff  was  compelled,  in  an 
action  brought  against  him  by  the  said  Horatio  N.  Wallace, 
to  pay  the  said  bill  with  interest,  costs  and  expenses 
thereon." 

The  amount  paid  to  the  solicitor  was  $250.04,  with 
costs  $265.99,  and  the  plaintiff  paid  his  own  solicitor  $10. 

The  learned  judge  dismissed  the  action,  and  gave  judg- 
judgment  as  follows : 

"  At  the  conclusion  of  the  argucuent,  I  announced  that 
on  the  question  of  fact  on  which  the  parties  were  at  vari- 
ance, I  found  for  the  defendant,  viz. :  That  the  plaintiff, 
at  the  time  the  defendant  signed  the  instrument  of 
writing  purporting  to  accept  the  flour  and  middlings  men- 
tioned in  it,  in  full  of  the  two  drafts,  did  promise  to  pay 
the  defendant  the  balance  of  the  amount  due  him  on  the 
drafts  when  he  should  be  able ;  that  he  further  told  him 
in  Halifax  that  he  expected  to  be  able  to  do  so  by  the 
beginning  of  the  ensuing  year;  that  the  defendant  did 
not,  on  the  occasion  of  the  conversation  at  Halifax,  say  he 
was  to  retire  the  draft  as  soon  as  he  was  able;  and 
that  the  quantity  and  amount  of  goods  mentioned  in 
the  document  sued  on  was  made  up  by  a  computation 
as  being  a  composition  of  fifty  cents  in  the  dollar  on  the 
plaintiffs  indebtedness  —  goods  being  taken  at  invoice 
price  and  in  lieu  of  cash,  and  not  as  an  accord  and  satis- 
faction, and  in  the  ordinary  sense ;  and,  as  a  matter  of 
law,  I  hold  that  it  follows  that  the  agreement  for  a  com- 
position of  fifty  cents  in  the  dollar,  not  being  under  seal, 
was  not  binding  on   the  present  defendant,  especially  in 
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respect  to  the  note  then  over-due,  and  the  payment  of 
which,  by  the  present  plaintiff,  is  the  foundation  of  this 
action.  I  refer  to  Bennet  v.  Murray,  (Oldright's  Reports), 
and  the  judgment  of  Equity  Judge  Johnston,  to  further 
illustrate  the  proposition  that  a  part  payment  of  a  liqui- 
dated demand,  even  accompanied  by  a  receipt  in  full,  is 
not  sufficient  consideration  to  support  a  discharge  of  the 
balance.  I  said  that  I  thought  other  points  raised  by 
defendant's  counsel  might,  by  themselves,  each  be  suffi- 
cient to  defeat  the  plaintiff's  action ;  but,  in  my  view,  it 
was  unnecessary  to  discuss  them,  as,  if  I  was  right  in  per- 
mitting evidence  of  what  took  place  on  the  occasion  of 
the  signing  of  the  agreement,  the  action  must  be  dismissed  ; 
for  the  liability  on  this  first  over-due  acceptance,  being  half 
the  whole  claim,  had  never  been  legally  discharged." 

1895,  December  10th.  R.  E.  Harris,  Q.  C,  in  support 
of  appeal. — The  goods  were  taken  in  accord  and  satisfac- 
tion. Fooke8  v.  Beer,  1  Eng.  Ruling  Cases,  370.  Seeley 
never  could  have  been  sued  for  the  balance  due.  Evidence 
of  any  agreement  outside  of  the  written  agreement,  was 
inadmissible.  There  was  also  evidence  of  a  subsequent 
promise.      This  was  nudum  pactum. 

D.  McNeil,  contra.  The  note  was  sued  in  the  name  of 
Wallace.  It  was  specially  indorsed  payable  to  the  Halifax 
Bank  or  order.  Wallace  was  cashier  of  the  bank,  but  had 
no  right  to  sue.  The  payment  to  a  person  who  is  not 
entitled  to  receive  the  money  is  voluntary.  (Graham,  E.  J. 
— In  an  action  by  the  bank,  it  would  be  a  complete  answer 
that  the  money  was  paid  to  the  cashier,  who  was  entitled 
to  receive  it.)  This  is  a  case  where  extrinsic  evidence  of 
the  agreement  could  be  given.  The  document  was  not 
drawn  in  accordance  with  the  agreement.  Surrounding 
circumstances  may  be  considered.     Shore  v.    Wilson,  9  C. 

6  R,  565  ;  Mumford   v.  Getting,   29   L.    J.   Q.   B.,   110  ; 

7  G.  B.  K  8.,  305  ;  10  A.  <b  E.%  121 ;  Re  Bolter,  4  Ch.  D., 
241.  Liability  on  a  written  contract  may  be  discharged 
wholly  or  in  part  by  a  subsequent  verbal  agreement ; 
Addison  on  Contracts,  154-5  ;  Leake  on  Contracts,  41,  68, 
69.     While  the  verbal  agreement  as  to  the  payment  of  the 
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balance  might  not  have  been  binding,  if  the  money  is 
paid' it  cannot  be  recovered  back.  As  to  satisfaction,  Leake, 
765,  767  ;  9  East,  349. 

Harris,  Q.  C,  in  reply. —  The  evidence  is  that  the 
payment  was  not  voluntary.  Payment  was  on  the  suppo- 
sition that  the  note  was  indorsed  to  a  third  party.  It  was 
made  under  pressure  of  that  fact.  (Henry,  J. — The  only 
difficulty  I  have  is  what  defence  Seeley  would  have  if  Mr. 
Wallace  kept  the  money  wrongfully  and  the  bank  sued  the 
note.  Graham,  E.  J. — There  is  a  presumption  in  favor  of 
official  acts.)  It  is  admitted  that  the  note  was  discounted 
by  the  bank.  Cox  was  to  indemnify  us.  The  moment  we 
paid  the  qote  we  were  entitled  to  receive  the  proceeds 
from  Cox.  (Meagher,  J. — You  should  show  payment  to 
a  proper  person.  Ritchie,  J. —  For  all  that  appears  the 
note  was  never  near  the  bank.)  The  issue  as  to  payment 
to  Wallace,  being  unauthorized,  was  not  raised  in  the  case/ 
There  is  no  claim  that  the  bank  had  any  interest.  If  the 
court  have  any  doubt  as  to  the  payment  to  Mr..  Wallace, 
he  should  be  called.  The  court  have  power  to  call  him. 
Order  57,  R.  5.  This  is  made  applicable  to  County  Court 
Appeals  by  Acts  1889,  c.  9,  s.  44. 

1896,  January  18th.  Graham,  E.  J.— The  difficulty 
about  this  case  is,  (1)  That  the  learned  judge  has,  in  my 
opinion  at  least,  infringed  the  rule  that  parol  contempora- 
neous evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument.  (2)  That  the 
promises  to  pay  the  balance  are  void  for  want  of  con- 
sideration. Cox  agreed,  in  writing,  to  accept  the  flour  and 
middlings  in  payment  of  the  acceptances.  Now  it  is 
attempted  to  give  evidence  of  an  oral  agreement  that  they 
were  not  accepted  in  payment,  but  only  as  part  payment. 
It  is  also  sought  to  read  into  the  agreement  what  is  not 
there,  namely,  that  these  articles  were  to  be  taken  in  lieu 
of  cash — that  is,  the  amount  which  Cox's  invoices  showed 
for  such  goods,  plus    the  cost  of  transportation   to  Glen- 
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wood,  less  a  discount  of  five  cents,  a  barrel.     For  that  is 
the  way  that  Cox  says  it  was  estimated. 

Now,  assuming  that  one-half  of  the  liability  could  be 
turned  into  just  so  many  barrels  of  flour  and  a  half  ton  of 
middlings,  the  written  agreement  does  not  set  out  the 
price  or  estimate,  in  cash,  at  which  these  articles  were  to 
be  taken,  or  that  they  were  to  be  taken  in  lieu  of  a  sum 
in  cash.  He  simply  agTeed  to  accept  in  payment  so 
many  barrels  of  flour  and  so  much  middlings.  It  is  a 
complete  contract  and  a  very  plain  one,  and  cannot  be  cut 
down  by  parol  evidence  for  any  of  the  reasons  suggested 
by  the  defendant's  counsel.  The  doctrine  mentioned  by 
the  learned  judge,  that  payment  of  a  smaller  sum  in  cash 
will  not  satisfy  a  debt,  has  been  very  long  established. 
But  the  other  doctrine,  that  the  gift  of  a  horse,  hawk,  etc., 
in  satisfaction,  will  constitute  a  good  discharge,  is  quite  as 
well  established,  and  the  courts  lean  against  the  former 
"doctrine.      Fooks  v.  Beer,  Eng.  Ruling  Cases,  368. 

2.  No"  authority  is  required  for  the  position,  that  when 
a  debt  is  discharged  a  subsequent  promise  to  pay  it  is 
void  for  want  of  consideration. 

3.  A  point  not  touched  by  the  learned  judge  of  the  county 
court  was  raised  here.  The  copy  of  the  bill  of  exchange 
in  the  printed  case  purports  to  be  indorsed  to  the  Halifax 
Banking  Company  ;  and  counsel  asks  us  to  read  that  in 
evidence  and  hold  that  the  payment  to  Mr.  Wallace,  the 
cashier  of  that  bank,  was  voluntary,  and  that,  therefore, 
Cox  is  not  liable  over.  But  that  would  be  giving  effect  to 
a  contention  which  is  not  open  to  the  defendant,  because, 
by  not  denying  the  paragraphs  in  the  statement  of  claim, 
he  is  estopped  from  alleging  that  the  bill  was  not  indorsed 
to  Wallace. 

It  is  suggested  that  an  amendment  should  now  be 
made.  But  if  both  pleadings  were  amended,  the  facts  in 
proof  would  show  that  the  payment  was  made  to  Wallace, 
who  is  proved  to  have  been  cashier  of  the  bank.     And  it 
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is  a  fair  inference  that  this  was  a  payment  to  the  bank, 
the  indorsee  of  the  notes. 

These  were  the  only  two  points  taken  by  respondent. 

The  appeal  will  be  allowed  with  costs  and  the  plaintiff 
will  have  judgment  for  the  amount  paid  by  him  on  account 
of  the  bill,  but  not  the  costs  which  were  paid  or  incurred 
by  him  in  that  action.  There  is  no  case  made  for  the 
allowance  of  these  items.  The  plaintiff  will  also  have  the 
costs  of  this  action  and  of  the  trial. 

Henry,  J.  concurred. 

Meagher,  J. —  I  have  no  doubt  whatever  that  the 
learned  judge  below  was  wrong  in  admitting  evidence  to 
vary  or  control  the  written  agreement  between  the  parties. 
Townshend  v.  Adams,  decided  by  the  Supreme  Court  of 
Canada,  but  not  yet  reported,  governs  this  branch  of  the 
present  case. 

The  statement  of  claim  alleged  that  the  defendant 
indorsed  one  of  the  drafts  in  question  to  Horatio  N, 
Wallace.  And  this  averment  was  not  specifically  denied 
in  the  defence.  The  draft  was  produced  on  the  argument, 
and  bore  a  special  indorsement  from  the  defendant  to  the 
Halifax  Banking  Co.  It  did  not  bear  any  indorsement  by 
the  Bank  either  special  or  general.  Wallace,  therefore, 
when  he  sued  plaintiff  upon  that  draft  had  no  title  to  it, 
and  was  not  entitled  to  recover  against  him ;  and  plaintiff 
was  not  liable  to  him  thereon,  if  the  condition  of  the  draft 
is  regarded.  Upon  that  state  of  facts,  the  plaintiff  would 
appear  to  have  paid  the  money  to  Wallace's  solicitors 
voluntarily  and  in  his  own  wrong. 

The  defendant's  counsel  applied,  upon  the  trial,  for 
leave  to  amend,  and  to  deny,  amongst  other  things,  that 
the  draft  had  been  indorsed  to  Wallace.  There  is  nothing 
upon  the  minutes  to  indicate  whether  it  was  granted  or 
not.  The  facts  which  I  have  mentioned  were  before  the 
learned  judge,  and  there  were  substantial  reasons  why  the 
amendment  should  have  been  allowed.   The  judgment  pro- 
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ceeded  on  a  different  ground,  and  the  learned  judge  may 
have  concluded  that  there  was  no  need,  having  regard  to 
the  views  he  entertained,  of  an  amendment,  or  no  need  of 
formally  determining  that  motion. 

At  the  close  of  the  plaintiff's  case  points  were  taken  on 
behalf  of  defendant,  which  could  only  have  been  available 
on  the  assumption  that  Wallace's  title  to  the  draft  was 
denied,  or  upon  the  theory  th^t  the  legality  or  propriety, 
as  against  defendant,  of  the  payment  to  Wallace,  was  in 
controversy. 

The  reference  made  by  the  trial  judge  in  the  last  para- 
graph of  his  judgment,  to  other  points  raised  by  the 
defence,  inclines  me  to  the  conclusion  that  he  regarded  the 
amendment  as  made,  or  that  he  was  prepared  to  allow  it, 
if  necessary. 

Wallace,  when  he  sued  the  plaintiff,  may  have  been 
entitled  to  call  upon  the  bank  to  indorse  the  draft,  but  at 
present  that  does  not  appear.  If  the  Bank  sued  Seeley 
upon  the  draft  to-morrow,  he  would  not,  upon  the  facts  in 
this  record,  have  any  defence. 

In  my  opinion,  the  defendant  should  have  leave  to 
amend  his  defence,  if  the  amendment  was  not  made  below, 
and  the  case  remanded  for  a  new  trial. 

The  costs  of  the  appeal  should  be  reserved.  I  would 
award  them  to  the  plaintiff  at  this  stage,  but  for  the  fact 
that  I  am  not  at  all  satisfied  the  judge  below  did  not  allow 
the  amendment.  If  he  had,  it  is  I  think  clear,  that  the 
appeal  would  have  failed. 
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TRAVERS    V.    DlMOCK. 

Before  Ritchie,  J.,  Graham,   E.  J.,  ami  Meagher  and  Henry,  J  J. 

Arrest  of  party  about  to  leave  the  province— Order  for  net  aside — Facts  to  be 
shown — Reasonable  certainty — Circumstances  requiring  strong 
case  to  be  made  out. 

Defendant  applied  to  set  aside  an  order  for  his  arrest  under  Order  44. 

The  affidavit  stated  that  he  had  not  any  intention  of  leaving  the  province, 
that  his  regular  business  would  require  him  to  be  here  for  several 
months,  that  his  home  was  in  Halifax,  and  that  his  wife  was  residing 
there. 

The  affidavit  used  in  opposing  the  application  was  founded  upon  a  state- 
ment said  to  have  been  made  by  defendant  at  the  trial,  when  he  was 
examined  as  a  witness  on  his  own  behalf,  that  it  was  his  intention  to 
make  Hamilton,  in  the  province  of  Ontario,  his  home,  and  that  he  was 
employed  by  a  person  doing  business  there. 

field,  that  it  was  necessary  for  plaintiff  to  show  facts  from  which  it  could 
be  inferred  with  reasonable  certainty  and  clearness  that  it  was  the 
intention  of  defendant  to  leave  almost  immediately  after  the  trial,  and 
not  to  return  again  until  after  judgment  would  be  recovered  in  the  ordi- 
nary course.  The  statement  that  defendant  intended  to  make  Hamilton 
his  future  place  of  residence,  in  the  absence  of  anything  to  show  when 
that  residence  was  to  begin,  having  regard  to  the  character  of  defend- 
ant's business,  which  required  him  to  travel  considerably,  was  insuffi- 
cient. That  plaintiflfe  should  have  made  out  a  strong  case  to  justify 
the  arrest  under  the  circumstances. 

The  defendant  was  arrested  upon  an  order  granted 
under  Order  44.  Upon  application  to  the  learned  judge 
of  the  county  court  for  district  No.  1,  it  was  set 
aside  on  the  ground  that  the  defendant  was  not  about 
to  leave  the  province,  and  was,  therefore,  not  liable 
to  arrest  in  that  form  of  proceeding.  The  trial  of  the 
action  took  place  subsequently,  and  was  concluded  on  the 
2nd  of  May,  Judgment  was  reserved,  and  had  not  been 
delivered  at  the  time  of  the  second  arrest  of  the  defend- 
ant, under  a  fresh  order  granted  in  this  action  under  the 
same  rule  of  practice. 

The  defendant  applied  to  have  that  order  rescinded,  but 
his  motion  was  refused.  The  present  appeal  was  from  that 
refusal. 

1895,  November  29th.  H.  Mclnnis,  in  support  of 
appeal. 

C.  S.  Harrington,  Q.  C,  contra. 
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1896.  January  18th.  Meagher,  J. — Several  questions 
were  discussed  at  the  argument,  but  it  is  unnecessary  to 
deal  with  them  all.  The  defendant,  in  his  affidavit,  upon 
which  the  motion  in  the  court  below  was  founded,  said, 
(paragraph  7) : 

"  I  had  not  at  the  time  of  my  said  arrest,  nor  have  I 
now,  any  intention  of  leaving  the  Province  of  Nova  Scotia, 
and  I  say  that  I  will  be  in  said  province  in  pursuit  of  my 
regular  and  usual  business  for  several  months  at  the  least, 
and  will  be  in  said  province  when  judgment  is  delivered 
in  this  catise  according  to  the  ordinary  course  of  law  pro- 
ceedings. Mj  home  is  now  in  the  said  city  of  Halifax,  in 
the  county  of  Halifax,  in  said  province,  and  my  wife  is 
residing  in  said  city." 

He  also  detailed  other  facts  of  importance  bearing 
upon  his  business,  the  mode  of  conducting  it,  and  his 
intentions  as  to  residence.  An  affidavit  of  Lorenzo  Barnaby 
was  also  used  on  defendant's  behalf.  The  substance  of  the 
latter  was  that  defendant's  wife  resided  in  this  city  with 
his  parents;  that  he  always  resided  in  the  city  except  when 
absent  on  business ;  and  that  he  was  informed  and  believed 
that  defendant  had  business  which  would  keep  him  in  Nova 
Scotia  for  several   months  from   the  date  of  that  affidavit. 

The  only  answer  made,  or  attempted  to  be  made,  upon 
this  branch  of  the  case,  is  contained  in  the  following  state- 
ments in  the  second  paragraph  of  Frank  Wiltshire's  affi- 
davit, which  I  quote  : 

"  2.  I  say  that  the  trial  of  this  action  was  concluded 
on  the  2nd  day  of  May,  instant ;  that  the  defendant  was 
examined  as  a  witness  on  his  own  behalf  on  that  day,  and, 
on  his  cross-examination,  he  stated  under  oath  that  it  was 
his  intention  to  make  Hamilton,  in  the  Province  of  Ontario, 
his  future  place  of  residence  ;  that  he  also  stated  that  he 
was  in  the  employ  of  a  tobacco  manufacturer  named 
Tuckett,  who  resides  and  carries  on  business  in  said  city  of 
Hamilton  ;  that  I  therefore  consulted  plaintiffs  solicitors 
to  ascertain  if  the  defendant  could  not  be  held  to  bail  in 
this  action,  notwithstanding  his  previous  arrest,  and  I  was 
advised  that  the  fact  of  his  being  arrested  once  before  in 
this  action  would  not  prevent  his  being  again  arrested, 
but  that  the  defendant  was  privileged  from  arrest  for  a 
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reasonable  time  after  the  conclusion  of  said  trial  at  which 
he  was  a  witness  as  well  as  a  party  to  the  action  ;  that  on 
Monday,  the  6th  day  of  May,  instant,  being  informed 
the  defendant  was  still  in  Halifax,  I  again  consulted 
plaintiff's  solicitors  and  was  advised  by  them  that  his 
privilege  had  ceased  and  that  he  was  then  liable  to  arrest, 
and  I  thereupon  made  the  affidavit  for  the  purpose  of  pro- 
curing the  order  for  defendant's  arrest ;  that  the  plaintiff 
company  is  a  trading  corporation  in  London,  England,  and 
I  am  their  agent  in  this  province,  and  am  charged  with 
the  duties  of  making  their  collections  and  saving  them 
losses  in  respect  of  sales  made  by  me  on  their  behalf,  as 
well  as  with  effecting  sales  for  them  ;  that  I  was  aware  at 
the  time  of  making  said  affidavit  that  the  defendant  had 
no  property  or  means  whatever  available  to  respond  any 
judgment  that  might  be  recovered  herein,  and  that  he  had 
no  intention  of  remaining  here,  or  residing  here,  and  that 
if  the  plaintiffs  recovered  judgment  in  this  action,  they 
could  not  collect  it  by  reason  of  such  facts  and  circum- 
stances, unless  the  -defendant  was  compelled  to  give 
security." 

A  perusal  of  this  affidavit  will  satisfy  one  that  Wiltshire 
took  these  proceedings  for  the  defendants  arrest,  solely  upon 
what  the  latter  said  at  the  trial.  But  there  is  nothing  in 
the  statement  which  he  attributes  to  the  defendant  neces- 
sarily, or  at  all,  inconsistent  with  an  intention  on  the 
defendant's  part  to  remain  in  this  province  for  weeks,  or 
months  even,  after  the  date  of  his  examination  upon  the 
trial. 

It  was  necessary  for  the  plaintiff  to  show,  in  answer  to 
the  defendant's  proof,  facts  from  which  it  could,  with  rea- 
sonable certainty  and  clearness,  at  least,  be  inferred  that 
it  was  his  intention  to  leave  almost  immediately  after  the 
trial,  and  not  to  return  again  until  after  judgment  would, 
in  the  ordinary  course,  be  recovered  in  the  action.  This 
has  not  been  shown,  nor  anything  at  all  equivalent  to  it. 
The  statement — the  only  one — is  that  he  intended  to  make 
Hamilton,  Ontario,  his  future  place  of  residence ;  but 
when,  in  the  future,  be  intended  that  residence  should 
begin  is  not  stated,  and  there  is  nothing  from  which  it 
must   be   inferred.      If  the  statement   attributed  to   the 
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defendant  was  that,  for  the  future,  his  residence  would  be 
at  Hamilton,  the  case  would  be  wholly  different. 

Judgment,  in  the  ordinary  course,  would  be  delivered 
within  sixty  days  after  the  trial  ended.  It  was  quite  pos- 
sible, when  the  affidavit  for  the  arrest  was  made,  that  it 
might  have  been  delivered  within  a  week,  perhaps  even 
less  time ;  and,  therefore,  I  do  think,  in  the  light  of  the 
foregoing,  and  of  the  principle  governing  such  cases,  and 
to  which  I  shall  presently  refer,  and  having  regard  also  to 
the  character  of  defendant  s  business,  which  required  him 
to  travel  considerably,  that  plaintiffs  should  have  made  out 
a  strong  case  in  order  to  justify  the  arrest,  under  the  cir- 
cumstances. 

The  principle  adopted  in  cases  of  this  nature,  is  thus 
stated  by  Alderson,  B,  in  Larchin  v.  Willan,  4  M.  &  W., 
351: 

"  If  the  party  is  only  going  to  leave  England  for  a 
short  time,  the  case  does  not  come  within  the  statute  ;  but 
if  he  be  going  for  such  a  purpose,  or  for  such  a  length  of 
time,  as  that  he  is  not  likely  to  be  forthcoming  when  the 
plaintiff,  by  the  ordinary  course  of  law  proceedings,  would 
be  entitled  to  judgment,  and  to  have  his  body  in  execu- 
tion, he  has  a  right  to  prevent  his  departure." 

That  rule,  so  far  as  my  knowledge  extends,  has  been 
invariably  followed  by  this  court.  The  conditions  produced 
by  the  Collection  Act,  cannot  be  regarded  as  narrowing, 
but,  if  anything,  enlarging  the  rule  referred  to.  I  do  not 
decide  that  point,  however. 

Another  principle  adopted  by  this  court  is,  that  if  the 
party  arrested  swears  that  he  was  not  about  to  leave  the 
province,  and  had  not  any  intention  of  doing  so,  the  affi- 
davit in  reply  must  set  forth  facts  from  which  it  can  be 
clearly  inferred  that  it  was  his  intention  to  leave, 
otherwise  the  motion  will  prevail.  Hunt  v.  Harlow, 
1  Oldright,  709;  Blake  v.  Stewart,  1  N.  S.  D.,  308; 
O'Donnell  v.  Honeyman,  ibid,  161. 

The  learned  judge,  referring  to  the  proceedings  to  set 
aside  the  first  arrest,  said  : 

"  If  I  remember  the  fact  aright,  the  defendant's  affi- 
davit was  proved  worthless  from  the  fact,  that  very  shortly 
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after  he  did   leave    the  jurisdiction   and    locate    himself 
abroad." 

With  all  due  deference,  I  feel  bound  to  say  that  I  have 
been  unable  to  discover  evidence  which  showed  that  the 
defendant  "located  "  himself  abroad.  Such  evidence  does 
not  exist  in  this  case  so  far  as  I  can  perceive.  The  learned 
judge  having,  erroneously,  I  venture  to  3ubmit,  adopted 
that  view  of  the  defendant's  first  affidavit,  it  is  not, 
perhaps,  surprising  that  he  did  not  give  to  his  present 
affidavit  the   weight  it  was  fairly  entitled  to. 

In  my  opinion  the  motion  below  should  have  succeeded 
on  the  ground  referred  to. 

The  appeal  must  be  allowed  with  costs,  and  an  order 
granted  setting  aside  the  order  for  arrest  with  costs  in  the 
court  below,  and  directing  the  bail-bond  to  be  delivered 
up  and  cancelled. 


Re  Estate  of  Mart  F.  W.  Smith. 

Before  McDonald,  C.  J  ,  Ritchie  and  Townshend,  J  J.,  Graham,  E.  J., 
and  Henry,  J. 

Probate  Act,   R.  S.  c.  100— Appointment  of  administrator  under— Mere 

failure  of  parties  interested  to  agree  does  not  justify  appointment 

of  a  stranyer. 

On  application  for  letters  of  administration  of  the  estate  of  M.  S.f 
deceased,  the  judge  of  probate  refused  administration  to  either  of  the 
parties  applying,  and  suggested  that  they  should  agree  upon  an  adminis- 
trator. Finding  that  it  was  impossible  for  them  to  agree  he  appointed 
the  Eastern  Trust  Company  as  administrator. 

Held,  that  the  mere  fact  that  the  contending  applicants  would  not  agree 

afforded  no  ground  for  the  appointed  of  a  stranger,  the  company  being 

a  stranger  within  the  meaning  of  the  expression. 
Held,  also,  that  the  case  must  be  remitted  to  the  judge  to  determine,  on 

proper  evidence,  whether  some  person  interested  in  the  estate  should 

not  be  appointed  before  appointing  a  stranger. 

The  facts  were  stated  by  Henry,  J.,  in  delivering  judg- 
ment, as  follows : — 

This#was  an  appeal  from  the  judgment  of  the  judge  of 
probate  of  the  County  of  Halifax,  as  follows  : 

Administration  was  granted  to  Joseph  A.  Smith,  the 
husband  of  the  deceased   Mary  F.  W.  Smith,  on  the  5th 
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April,  1895,  upon  petition  conditioned  on  his  filing  due 
security  in  the  sum  of  six  hundred  dollars.  Subsequently 
the  will  of  deceased  was  proved  on  the  7th  June,  1895,  and 
John  Somers  and  John  M.  Chisholm,  by  petition  filed  10th 
June,  1895,  applied  for  administration  with  the  will 
annexed.  Joseph  A.  Smith  appeared  at  the  hearing  of  such 
petition,  and  opposed  it,  and  claimed  the  right  to  be  admin- 
istrator with  the  will  annexed.  I  refused  administration  to 
either  of  the  parties,  and  suggested  that  they  should  agree 
upon  an  administrator.  Finding  that  it  was  impossible  for 
them  to  so  agree,  I  appointed  the  Eastern  Trust  Company 
as  administrator,  on  14th  September,  1895,  on  the  applica- 
tion, or  at  the  instance  of  the  said  husband,  by  his  letter, 
on  fyle,  of  5th  August,  1895,  and  upon  the  consent  in  writ- 
ing, also  on  fyle,  of  the  said  Eastern  Trust  Company,  dated 
14th  September,  1885.  Messrs.  Somers  and  Chisholm 
appealed. 

In  addition  to  the  facts  stated  in  the  judgment,  the 
printed  case  on  appeal  shows  that  the  will  of  Mrs.  Smith, 
under  which  the  appellants  petitioned  that  administration 
with  the  will  annexed  should  be  granted  to  them,  provided 
that  her  interest  in  the  estate  of  her  late  father,  Patrick 
Moren,  under  his  will,  should  be  held  "  by  the  executors 
or  agent "  of  that  estate  "  in  trust  for  her  two  sons  to  be 
used  for  their  benefit,"  until  they  should  be  of  the  age  of 
twenty-one  years,  and  be  paid  over  to  them  on  becoming 
of  age.. 

The  will  next  contained  the  following  provision  : — "  I 
further  direct  that  whatever  sums  may  be  due  my  children, 
as  above,  be  kept  wholly  and  entirely  separate  and  apart 
from  my  husband  Joseph  A.  Smith  ;"  and  it  provided  for 
the  survivor  in  case  of  the  death  of  one  of  the  sons,  receiv- 
ing her  whole  share  of  her  father's  estate,  and  also  for  the 
division  of  it  amongst  testator's  four  sisters  in  case  of  the 
death  of  both  the  sons. 

The  petition  of  the  appellants  showed  that  they  were 
the  persons  referred  to  in  the  will  of  Mrs.  Smith,  as  the 
executors  of  her  father's  estate. 
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A  consent  to  the  appointment  of  Messrs.  Somers  and 
Chisholm,  as  administrators,  was  filed  on  behalf  of  Lelia 
Clay,  and  a  similar  consent  was  filed  on  behalf  of  Annie 
Moren,  two  of  the  sisters  of  the  testatrix.  It  appears  that 
the  other  sisters  reside  in  Ireland  and  in  the  North-West 
Territories  respectively. 

The  grounds  of  this  appeal  were  as  follows  : — 

1.  Because  said  judge  appointed  the  Eastern  Trust 
Company  as  such  administrator,  and  no  petition  had  been 
made  or  filed  praying  that  said  Eastern  Trust  Company 
should  be  appointed  such  administrator,  and  such  appoint- 
ment was  made  or  decreed  contrary  to  the  consent  of  said 
petitioners,  and  to  the  statute,  chap.  100,  Revised  Statutes, 
5th  series. 

2.  Because  there  was  no  reason  or  ground,  or  sufficient 
reason  or  ground,  for  the  refusal  to  grant  the  prayer  of 
said  petition. 

3.  Because  said  petitioners  are  designated  in  said  will 
as  the  parties  to  whom  administration  of  said  estate  should 
be  granted,  and  the  learned  judge  of  probate  denied 
administration  to  said  petitioners  without  any  counter 
petition  being  presented,  and  said  denial  was  not  based  on 
any  valid  grounds. 

1895,  Nov.  26th.     C.  P.  Fullerton  in  support  of  appeal. 

H.  Mclnnes  contra. 

R.  E.  Harris,  Q.  C,  appeared  for  the  Eastern  Trust 
Company. 

1896,  January  18th.  Henry,  J. — After  stating  the 
facts  as  above,  delivered  judgment  as  follows  : — 

This  is  not  a  case  of  intestacy  ;  Williams  on  Executors, 
5  ;  Wyrcdl  v.  Hall,  2  Chanc.  Rep.,  112  ;  therefore  it  is  not 
within  the  statute  21  Henry  VIII,  c.  5,  nor  within  our 
statute  (R  S.,  c  100,  sees.  11  and  88,)  both  of  which 
statutes  provide  only  for  cases  of  intestacy  and  of  the 
refusal  of  the  appointed  executor.     Consequently  the  court 
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is  left  to  its  discretion  in  the  choice  of  an  administrator 
according  to  its  own  proper  practice  independently  of  the 
statute. 

The  rule  of  practice  in  the  ecclesiastical  court  in  a  case 
where  the  grant  of  administration  is  not  within  the  statute, 
was  to  consider  which  of  the  claimants  had  the  greatest 
interest  in  the  effects  of  the  deceased,  and  to  decree  the 
administration  accordingly,  if  there  were  no  peculiar  circum- 
stances ;  Williams  on  Executors,  400  ;  Kerr  v.  Bettesworth, 
2  Stra.,  955.     In  the  Goods  of  Ewing,  6  P.  D.,  19  :— 

"  And  so  strong  has  been  the  efforts  of  the  court  that 
the  right  of  administration  should  follow  the  right  of  pro- 
perty, that,  although  in  the  case  of  the  appointed  executors 
renunciation,  the  letter  of  the  statute  expressly  directs  the 
ordinary  to  grant  administrstion  to  the  next  of  kin,  yet  the 
spirit  of  the  act  has  been  held  both  by  common  lawyers  and 
civilians  to  exclude  the  next  of  kin  where  there  is  a 
residuary  legatee,  on  the  ground  that  the  next  of  kin  have 
no  interest." 

Williams  on  Executors,  401  ;  Taylor  v.  Diplock,  2 
Phil.,  276,  277.  In  the  Goods  of  Gill,  1  Haggard,  341, 
342:— 

"The  reason,"  said  the  court  in  Thomas  v.Butler,!  Vontr., 
219,  "  that  the  statute  21  Henry  VIII  required  that  admin- 
istration should  be  granted  to  the  next  of  kin  was  upon  the 
presumption  that  the  intestate  intended  to  prefer  him  ;  but 
now  the  presumption  is  here  taken  away,  the  residuum 
being  disposed  of  to  another  ;  and  to  what  purpose  should 
the  next  of  kin  have  it  when  no  benefit  can  accrue  to  him 
by  it  ?  and  it  is  reasonable  that  he  should  have  the  manage- 
ment of  the  estate  who  is  to  have  what  remains  of  it  after 
the  debts  and  legacies  are  paid." 

Applying  this  reasoning  and  practice  to  the  present 
case  the  appellants  would  prima  facie  appear  to  be  the 
proper  persons  to  appoint,  being  trustees  representing  the 
two  infant  beneficiaries,  who  are  exclusively  interested 
under  the  will,  but  who,  as  infants,  are  not  themselves 
eligible  for  appointment,  and  their  father,  the  natural 
guardian  of  their  persons,  being  the  subject  of  the  provision 
in  the  will  expressing  in  effect  the  intention  of  the  testatrix 
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that  he  should  not  be  the  administrator  of  her  estate  nor 
guardian  as  to  this  property  of  the  children. 

Legatees  in  trust  may,  in  the  discretion  of  the  court,  be 
appointed,  ( Williams  on  Executors,  401  ;  Hutchinson  v. 
Lambert,  3  Add.,  27,)  although  merely  as  such  they  are  not 
to  be  appointed. 

In  the  present  case,  however,  if  it  were  not  for  the 
provision  against  him  in  the  will,  the  father  would, 
probably,  upon  a  consideration  of  all  the  facts,  be  the 
proper  person  to  be  appointed.  The  judge  of  probate,  for 
some  reason  which  does  not  appear  in  the  case  on  appeal, 
refused  to  appoint  the  appellants  as  he  also  refused  to 
appoint  the  husband.  A  reason  for  his  refusal  to  appoint 
the  appellants  was  mentioned  at  the  argument,  and  that 
may  or  may  not,  in  connection  with  facts,  which  are  not 
before  us,  be  a  good  reason,  namely,  that  the  trustees — 
whose  duty  it  was  to  account  for  and  pay  a  certain  share 
out  of  the  estate  of  her  father — should  not  also  be  the 
administrators  of  Mrs.  Smith's  estate,  to  which  the  share 
was  to  be  paid.  As  to  this,  it  is  sufficient  to  say  that,  in 
the  absence  of  any  evidence  of  default  on  the  part  of  these 
appellants  as  trustees  under  the  will  of  Patrick  Moran,  in 
respect  of  the  share  in  question,  I  know  of  no  principle 
which  would  necessarily  exclude  them  from  the  adminis- 
tration of  Mrs.  Smith's  estate.  There  is  ample  provision 
for  compelling  an  account. 

I  do  not  wish  to  be  understood  as  determining  who 
should  be  appointed  in  the  present  case.  I  do  not  con- 
sider that  we  have  before  us  the  proper  materials  upon 
which  to  make  the  appointment ;  but  the  appointment  of 
the  Eastern  Trust  Company,  under  the  circumstances  in 
part  set  out  in  the  judgment  appealed  from,  I  am  com- 
pelled to  regard  as  unwarranted  either  by  principle  or  the 
practice  of  the  probate  courts.  It  may  be  that  under  the 
actual  facts,  the  appointment  of  the  Eastern  Trust  Corn- 
pany  would  be  perfectly  proper ;  but,  as  before  indicated, 
no  such  facts  appear  as  would  warrant  the  appointment  of 
15— N  S.  R.  28. 
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a  stranger — the  Trust  Company  being,  of  course,  a  stranger 
within  the  meaning  of  that  expression. 

I  cannot  agree  that  the  mere  fact  that  the  contending 
applicants  would  not  agree,  is  any  ground  for  appointing  a 
stranger.  The  case  must  be  remitted  to  the  judge  of  pro- 
bate, so  that  he  may  determine,  upon  proper  evidence, 
whether  or  not  the  appellants,  or  some  other  person  inter- 
ested in  the  estate  of  Mrs.  Smith,  should  be  appointed  to 
the  administration  before  appointing  a  stranger.  And  this 
is  not  to  be  understood  as  determining  that  the  appoint- 
ment of  a  stranger  may  not  be  proper  under  the  actual 
circumstances  of  the  case. 

Appeal  allowed  with  costs.  We  think  the  costs  should 
be  paid  by  Mr.  Smith,  on  whose  application  the  Eastern 
Trust  Company  was  appointed. 


Re  Est.   John  A.  P.  McLellan. 

Before  McDonald,  C.  J.,  Graham,  E.  J.,   Meagher  and  Henry,  J  J. 

Will — Evidence  as  to  competency  of  testator — Rejection  of  evidence  to  show 
declarations  inconsistent  with  will — Discretion  of  judge. 

The  will  of  M.,  deceased,  was  attacked  on  the  ground,  inter  alia,  of 
incompetency,  owing  to  illness  and  weakness  of  mind  and  will.  The 
evidence  showed  that  notwithstanding  the  illness  from  which  testator 
was  Buffering  at  the  time  directions  for  the  will  were  given,  his 
answers  to  all  ijuestions  asked  were  coherent  and  sensible,  and,  in  the 
opinion  of  the  person  who  took  the  instructions,  he  understood  the 
questions  in  all  cases.  It  also  appeared  that,  although  at  the  time  the 
will  was  executed,  testator  was  in  a  drowsy  coudition  and  had  to  be 
aroused  from  time  to  time,  he  nevertheless  exercised  a  correct  memory 
and  a  clear  understanding  in  respect  of  the  provisions  for  which  he 
had  given  instructions. 

Held,  that  deceased,  when  he  executed  the  will,  was  of  sound  and  dis- 
posing mind  and  memory. 

At  the  trial,  after  evidence  in  rebuttal  had  been  given,  evidence  was  ten- 
dered to  prove  declarations  made  by  deceased  a  year  or  two  before  the 
date  of  the  will,  and  inconsistent  therewith.  This  evidence  the  trial 
judge  rejected  on  the  ground  that  it  should  have  been  produced  when 
the  party  offering  it  was  making  out  his  case. 

Held)  (per  Henry,  J.,)  that  this  was  a  matter  clearly  within  the  discre- 
tion of  the  judge,  and,  therefore,  was  not  a  valid  ground  for  appeal. 

Appeal  from  the  judgment  of  the  judge  of  probate  for 
the  county  of  Colchester,  admitting  to  probate  the  will  of 
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John  A.  P.  McLellan  of  Economy,  in  the  county  of  Col- 
chester. The  grounds  upon  which  the  will  was  attacked 
appear  fully  from  the  notes  of  the  argument  and  the 
judgments. 

1896,  November  14th.  W.  B.  Ross,  Q.  C,  in  support  of 
appeal. — The  will  was  attacked  on  three  grounds  :  (a)  there 
was  no  evidence  of  proper  execution  ;  (b)  testator  was  not  of 
sound  and  disposing  mind  ;  (c)  there  was  undue  influence. 
As  to  the  first,  it  is  not  proved  that  testator  saw  the  witnesses 
sign.  As  to  the  second,  the  testator  was  sick  in  the  last  stages 
of  pneumonia.  As  to  the  last,  the  will  was  made  under  the 
influence  of  suggestions  made  by  the  sons.  Under  these 
circumstances,  the  legatees  must  show  beyond  doubt  that 
testator  was  competent.  The  evidence  shows  that,  at  the 
time  the  will  was  made,  deceased  was  in  a  state  of  semi 
coma.  There  was  total  incapacity.  Smee  v.  Smeet  5 
P.  D.,  84 ;  L.  R,  5  Q.  A,  557  ;  Parker  v.  Nellgate,  8  P.  D., 
171  ;  Jarman  on  Wills,  vol.  1,  pp.  36,  37 ;  Williams  on 
Executors,  p.  38;  Taylor's  Med.  Jurisprudence,  c.  65,  p. 
768  ;  1  Hagg.  Eccl.  Reps.,  122  ;  Coombes  Case,  Moore's 
Reps.;  Sefton  v.  Hopgood,  1  F.  &  F.,  578;  Fulton  v. 
Andrew,  L.  R,  7  H.  L.,  448;  Haggarty  v.  King,  7  Ir. 
Law  &  Chan.,  18 ;  6  Moore,  P.  G,  137 ;  Jarman  on 
Wills,  vol.  1,91  There  was  improper  rejection  of  evidence. 
Some  conversations  were  admitted  and  others  excluded. 

F.  A.  Laurence,  contra. — The  will  is  consistent  with  the 
declarations  of  deceased  within  a  year  previous  to  his 
decease.  Glover  v.  Hayden,  4  Cush.,  580 ;  Redfield's 
Cases  on  Wills,  p.  67  136,  486.  The  will  remembers  all 
deceased's  immediate  family.  No  question  was  put  to 
deceased  that  was  not  answered,  and  there  was  no  answer 
that  was  not  pertinent.  As  to  understanding  necessary, 
Redfield,  508,  509,  514;  Martin  v.  Martin,  15  Grant's 
Chan.  Reps.,  586 ;  Re  Robertson,  20  N.  S.,  271.  The 
instructions  were  given  by  testator  to  an  independent  per- 
son.    Ingraham  v.   Wyatt,  1  Hagg.,  334. 
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1896,  January  18th.  McDonald,  C.J. — This  was  an 
application  before  the  judge  of  probate  for  Colchester,  to 
prove  the  will  of  deceased,  John  A.  P.  McLellan,  in  solemn 
form.  The  will  was  resisted  by  grand-children  of  the  tes- 
tator, for  whom  no  substantial  provision  had  been  made  in 
the  will.  The  contention  made  on  the  part  of  those  oppos- 
ing the  will  was  that  it  was  void  on  three  grounds : 

1.  That  the  will  was  not  duly  executed. 

2.  That  it  was  executed  under  pressure  of  undue  influ- 
ence, exercised  by  some  of  deceased's  family  when  he  was 
not,  in  consequence  of  extreme  illness,  in  a  condition  of 
mind  to  resist  that  pressure  ;  and 

3.  Because  the  deceased,  when  he  executed  his  will, 
was  not,  by  reason  of  great  illness  and  weakness  of  mind 
and  will,  competent  to  make  the  proper  distribution  of  his 
property,  or  to  the  making  a  valid  will. 

The  first  ground  of  complaint  may,  I  think,  be  at  once 
dismissed  from  consideration.  It  is  proved  beyond  any 
doubt  that  the  will  was  executed  in  strict  conformity  to 
the  statute,  in  the  presence  of  three  witnesses,  who,  in  the 
presence  of  the  testator  and  each  other,  subscribed  their 
names  as  witnesses  ;  and,  without  considering  the  evidence 
of  Edward  McLellan,  the  due  execution  of  the  will  was 
duly  proved  by  the  two  other  witnesses. 

The  testamentary  capacity  of  the  testator  is  challenged 
on  the  evidence  of  Dr.  Fulton,  the  medical  man  who 
attended  him  in  his  last  illness.  The  deceased  was  seized 
on  Tuesday,  16th  January,  1894,  with  inflamation  of  the 
lungs  or  pneumonia,  and  died  on  the  following  Saturday. 
He  had  been,  up  to  the  time  of  his  illness,  a  strong,  healthy 
man,  and  of  resolute  character,  and  had  been  two  days'  ill 
when  the  will  in  question  was  signed.  In  Barry  v.  Buffem, 
L.  R.  7  H.  of  L.,  480,  Mr.  Baron  Parke,  delivering  the 
opinion  of  the  committee  of  the  privy  council,  said  : 

"  The  rules  of  law,  according  to  which  cases  of  this 
kind  are  to  be  decided,  do  not  admit  of  any  dispute  so  far 
as  they  are  necessary  to  the  determination  of  the  present 
appeal,  and  they  have  been  acquiesced  in  by  both  sides. 
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These  rules  are  two :  1st,  that  the  onus  probandi  lies,  in 
every  case,  upon  the  party  propounding  a  will,  and  he  must 
satisfy  the  conscience  of  the  court,  that  the  instrument  so 
propounded  is  the  last  will  of  a  free  and  capable  testator 
The  second  is,  that  if  a  party  writes  or  prepares  a  will 
under  which  he  takes  a  benefit,  that  is  a  circumstance  that 
ought,  generally,  to  excite  suspicion  of  the  court,  and  calls 
upon  it  to  be  vigilant  and  jealous  in  examining  the  evi-  • 
dence  in  support  of  the  instrument,  in  favor  of  which  it 
ought  not  to  pronounce  unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper  propounded 
does  express  the  true  will  of  deceased." 

This  was  approved  in  Fulton  v.  Andrews,  7  E.  &  I. 
Appeals,  at  401. 

Let  us  first  enquire  into  the  evidence  in  regard  to  the 
competency  of  the  testator.  Was  he,  at  the  time  he  exe- 
cuted the  will,  of  sound  mind,  memory  and  understanding  ? 
The  will  was  written  by  a  Mr.  Fulmore,  a  justice  of  the 
peace  of  the  district — a  neighbour  of  the  deceased  and 
well  acquainted  with  him  for  many  years.  Dr.  Fulton 
intimated  to  deceased  and  his  family  that  it  would  be  wise 
for  the  sick  man  to  settle  his  affairs,  as  he  was  a  very  sick 
man,  and  Mr.  Fulmore  was  immediately  sent  for.  His 
family,  living,  consisted  of  two  sons,  married  and  occupying 
lands  then  belonging  to  their  father,  which  had  not  been 
conveyed  to  them^and  two  daughters — Mrs.  Rudge  and 
Mrs.  Hill.  There  were  also  three  grandsons — two  the  sons 
of  a  daughter  who'  had  married  a  man  named  McLaughland, 
and  another  the  son  of  a  deceased  son  of  the  testator. 
When  Mr.  Fulmore  came  to  the  house  on  the  evening  of 
Thursday,  the  28th  January,  he  made  notes  of  the  testa- 
tor's wishes  as  regards  his  property  and  the  disposition  he 
desired  to  make  of  it.  His  two  sons,  who  were  the  prin- 
cipal legatees  under  the  will,  were  in  the  room  with  Mr. 
Fulmore  and  Dr.  Fulton.  These  were  the  only  per- 
sons present  when  the  notes  of  instructions  were  being 
taken  by  Mr.  Fulmore.  The  sons,  Mr.  Fulmore  says,  did 
not  interfere,  but  remained  perfectly  neutral  while  he  was 
taking  his  instructions,  and,   when  Fulmore  supposed  he 


Digitized  byVjOOQlC 


230  THE    NOVA    SCOTIA    KEPORTS,    1896. 

had  taken  all  his  instructions,  one  of  the  sons  said  :  "  I 
believe  that  is  all."  His  father  said  :  '  No,  there  are  three 
other  lots,"  and  proceeded  to  give  directions  as  to  the  dis- 
posal of  these.  And  Fulmore  says  :  "  When  I  asked  him 
questions  his  answers  were  coherent  and  sensible.  I  feel 
quite  sure  he  understood  the  questions  in  all  cases."  After 
dividing  his  real  estate  between  his  two  boys,  except  the 
homestead,  which  he  gave  to  his  daughter,  Mrs.  Budge,  he 
made  provision  for  his  other  daughter,  Mrs.  Hill,  and 
divided  his  other  personal  property  between  his  two  sons. 
These  sons,  it  should  be  observed,  were  married  men,  living 
on  property  belonging  to  their  father,  which  he  had  pro- 
mised to  them, but  of  which  he  had  not  given  them  deeds.  Mr. 
Fulmore  went  to  his  home  and,  after  writing  the  will  from 
the  notes  taken  as  above  described,  he  returned  to  the  tes- 
tator's house  about  midnight,  read  the  will  over  slowly  to 
him,  when  it  was  executed  in  the  presence  of  the  witnesses 
Mr.  Fulmore  and  the  sons.  Mr.  Fulmore  suggested  that 
the  law  required  him  to  make  some  recognition  of  his 
grandchildren,  when  he  requested  that  they  be  left  a  dollar, 
saying  he  would  not  give  them  that  if  he  could  help  it. 
This  may  not  have  been  a  very  praiseworthy  spirit  to  have 
occupied  his  mind  on  such  an  occasion,  but  it  is  pregnant 
evidence  that  he  was  fully  alive  to  the  mode  in  which  he 
desired  his  property  to  be  distributed. 

The  evidence  taken  before  the  judge  is  too  voluminous 
to  transcribe  here,  and  it  would  not  be  useful  to  attempt 
to  condense  or  curtail  it.  As  to  the  evidence  of  Dr.  Fulton, 
I  have  to  observe  that  he  appears  to  have  been  the  first  to 
suggest  the  settlement  of  his  patient's  affairs,  and  he 
remained  with  Fulmore  while  he  was  taking  instructions 
for  the  will.  He  says  deceased  was  drowsy,  but  during  the 
wakeful  periods  he  was  sharp  enough  to  appreciate  what  was 
going  on  and  what  was  said  to  him  ;  and  I  think  it  quite 
clear,  even  from  Dr.  Fulton's  evidence,  that  the  deceased 
was  made  to  understand  and  did  understand  fully  what 
was  said  to  him  and  what  he  was  doing.  If  Dr.  Fulton,  at 
that  time,  thought  the  patient  unable  to  comprehend  what 
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wasgoingon.it  is  a  pity  he  did  not  communicate  that 
impression  to  those  around  the  bedside  at  the  time.  The 
will,  besides,  makes  a  reasonable  and  just  distribution  of 
the  testators  property.  All  having  any  reasonable  demand 
on  his  benevolence  were  provided  for  in  a  more  or  less 
liberal  manner.  On  the  whole,  after  careful  and  repeated 
perusal  of  the  evidence,  I  have  reached  the  conclusion  that 
the  deceased,  when  he  executed  this  will,  was  of  sound 
and  disposing  mind  and  memory  ;  that  the  will  was  read 
carefully  over  to  him,  and  that  he  understood  its  contents. 

The  third  and  last  objection  to  the  will  was  that  it  was 
procured  by  undue  influence  exercised  over  the  mind  of 
the  deceased  by  his  two  sons,  legate  es  under  the  will.  Of 
this  I  can  find  no  evidence. 

In  Royae  v.  Rossborough,  6  H.  of  Lords,  at  page  49, 
Lord  Gran  worth  said  : 

"  One  point,  however,  is  beyond  dispute,  and  that  is,  that 
where  once  it  has  been  proved  that  a  will  has  been  exe- 
cuted with  due  solemnities  by  a  person  of  competent 
understanding,  and  apparently  a  free  agent,  the  burden  of 
proving  that  it  was  executed  under  undue  influence  is  on 
the  party  who  alleges  it.  Undue  influence  cannot  be  pre- 
sumed." 

And  in  Parjit  v.  Lawless,  2  P.  &  D.,  at  p.  469,  Lord 
Penzance  said  : 

"  The  natural  influence  of  a  parent  or  guardian  over 
the  child,  or  the  husband  over  the  wife,  or  the  attorney 
over  the  client,  may  lawfully  be  exerted  to  obtain  a  will  or 
a  legacy,  so  long  as  the  testator  thoroughly  understands 
what  he  is  doing,  and  is  a  free  agent.  There  is  nothing 
illegal  in  the  parent  or  husband  pressing  his  claims  on  a 
child  or  wife,  and  obtaining  a  recognition  of  those  claims 
in  a  legacy,  provided  that  that  persuasion  stop  short  of 
coercion,  and  that  the  volition  of  the  testator  though 
biased  and  impressed  by  the  relation  in  which  he  stands  to 
the  legatee,  is  not  overborne  and  subject  to  the  domination 
of  another." 

There  is  some  evidence  that  one  of  the  sons  suggested 
to  his  father  that  he  had  promised  him  a  particular  lot  of 
land,  and  the  suggestion  was  at  once  recognized  as  true  > 
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but  I  have  found  nothing  in  the  evidence  of  word  or  act 
on  the  part  of  any  one  to  coerce  the  will  or  bias  the  judg- 
ment of  the  testator.  There  is,  indeed,  strong  evidence  to 
rebut  such  a  presumption.    • 

In  my  judgment  the  appeal  should  be  dismissed  with 
costs. 

Henry,  J. — The  law  bearing  upon  this  appeal  is  simple 
enough.  It  has  been  stated  over  and  over  again  by  many 
eminent  judges  and  it  is  not  in  dispute.  The  difficulty  is 
not  as  to  what  capacity  will  amount  to  testamentary 
capacity.  The  difficulty  is  to  determine  what  capacity  the 
deceased  had  when  instructions  for  the  will  in  question 
were  taken  and  when  he  executed  it.  This  is  a  matter  of 
fact,  not  a  matter  of  law. 

The  principal  contention  against  the  validity  of  the 
will  was  to  the  effect  that  while  it  might  be  admitted  that 
the  deceased  had  the  capacity  to  understand  the  meaning 
and  effect  of  each  of  the  testamentary  dispositions  which 
he  made,  taken  by  itself,  yet  his  condition  was  such  that 
he  was  incapable,  by  reason  of  stupor  and  exhaustion,  of 
appreciating  and  dealing  with  the  testamentary  project  as 
a  whole,  and  in  its  different  bearings,  that  is,  in  respect  of 
the  value  and  extent  of  his  property  and  of  the  claims 
upon  his  regard  and  bounty  ;  and  the  language  of  Erskine, 
J.  in  Hat-wood  v.  Baker,  3  Moo.  P.  C,  282,  as  quoted  by 
Cockburn,  C.  J.  in  Banks  v.  Goodfellow,  L.  R.  5  Q.  B.,  5C9, 
was  referred  to  as  justifying  the  position  in  the  abstract. 

I   was   much   impressed   in  appellant's  favor  by  this* 
branch  of  the  argument.     After  full  and  careful  considera- 
tion of  the  evidence,  I  have,  however,  came  to  the  conclusion 
that  the  decision  appealed  from  must  stand. 

The  details  of  the  evidence  do  not  involve  much  con- 
tradiction. It  appears  that  the  deceased  was  in  a  drowsy 
condition  caused  by  the  disease  from  which  he  was  suffer- 
ing, so  much  so  that  it  was  necessary  to  arouse  him  from 
time  to  time  in  order  to  cover  the  ground  which  the  dis- 
position of  his  property  involved.    Nevertheless,  it  appears 
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to  me  beyond  doubt,  that  he  exercised  a  correct  memory 
and  a  clear  understanding  in  respect  of  each  of  the  pro- 
visions, for  all  which  he  unquestionably  gave  instructions. 

The  main  conflict  in  the  evidence  is  created  by  the 
opinions  of  certain  of  the  witnesses  as  to  his  testamentary 
capacity ;  not  in  the  facts  to  which  the  witnesses  depose. 
Reliance  was  naturally  placed  upon  the  opinion  of  the 
medical  practitioner  who  was  in  attendance  upon  the 
deceased  when  the  instructions  for  the  will  were  taken, 
and  who  was  examined  on  behalf  of  appellant.  That 
opinion  was  obtained  as  follows,  by  counsel  for  the  appel- 
lant, as  appears  by  the  printed  case  on  appeal : 

Question. — Would  you  say  that  the  deceased,  in  his 
condition,  at  the  time  the  notes  of  his  will  were  being 
taken  by  Mr.  Fulmore,  was  in  a  condition  of  sufficient 
mental  intelligence  to  dispose  of  his  estate  ?  (Objected  to 
by  Mr.  Laurence.)     Witness  answers,  "  No." 

Question. — Was  the  deceased,  in  your  opinion,  in  a  fit 
condition  physically  or  mentally,  to  know  contents  of  will ; 
or,  was  the  disposal  of  his  property  the  result  of  his  own 
voluntary  action  and  unfettered  judgment  ?    (Objected  to.) 

• 

Now,  as  to  these  questions,  it  is  to  be  noted  that  the 
first  is  so  comprehensive  as  to  go  far  beyond  the  scope  of 
any  question  which  might  legitimately  be  put  to  the  wit- 
ness as  an  expert,  since  it  presupposes  not  only  a  knowledge 
of  his  own  profession  but  of  that  of  the  law,  so  that  the 
answer,  if  accepted,  would  be  conclusive  both  of  the  facts 
and  law  of  this  case. 

As  to  the  second  question,  in  so  far  as  it  does  not  cover 
the  same  ground  as  the  first,  it  would  seem  to  deal  with 
the  matter  of  undue  influence,  8jS  to  which,  however,  there 
is  no  evidence  whatever. 

In  earlier  portions  of  his  direct  evidence,  and  in  his 
cross-examination,  where  he  confines  himself  to  fact  as 
distinguished  from  opinion,  the  witness  gives  evidence 
which  is  not  more  unfavorable  to  the  will  than  that  of 
those  witnesses  upon  whose  testimony  it  is  supported. 
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Another  witness — Edward  H.  McLellan — was  allowed 
to  express  a  very  comprehensive  opinion.  He  said,  "At 
the  time  the  will  was  signed  I  do  not  consider  deceased  was 
in  a  fit  condition  to  settle  an  estate  like  that."  The  remarks 
made  as  to  the  opinion  of  Dr.  Fulton,  apply  to  that  of  this 
witness,  with  the  additional  consideration  that  the  latter 
was  not  a  medical  practitioner. 

I  have  no  doubt,  therefore,  that  the  evidence  should 
be  considered  independently  of  these  too  comprehensive 
expressions  of  opinion,  and  the  more  so  because  the  evi- 
dence of  the  facts  is  fairly  abundant. 

Upon  this  evidence  the  judge  of  probate  has  decided 
in  favor  of  the  will.  In  concluding  that  his  decision  should 
not  be  disturbed,  I  proceed  largely  upon  the  consideration 
that  it  appears  that  the  provisions  of  the  will-  coincided 
generally  with  the  feelings  and  intentions  of  the  testator 
for  a  long  time  previous  to  his  sudden  and  fatal  illness,  as 
established  by  uncontradicted  and  satisfactory  evidence. 
The  intention  to  exclude  the  appellant  himself  was  shown 
in  this  way.  In  this  connection  see  remarks  of  Lord  Eldon 
in  McAdam  v.  Walker  et  al,  1  Dow.,  at  p.  179,  and  of  Sir 
John  Nicholl  in  Marsh  v.  Tyrell  et  al.,  1  Hagg.,  137  ;  Doe 
v.  Hardy,  1  M.  &  R.,  525. 

In  dealing  with  cases  such  as  the  present,  it  should  be 
remembered,  as  has  frequently  been  pointed  out,  that,  inde- 
pendently of  express  evidence,  the  testator  is  supposed  to 
have  given  consideration  to  the  subject  matter  of  his  will 
before  actually  addressing  himself  to  the  task  of  making 
it;  and,  in  dealing  with  this  particular  case  there  is,  as 
already  mentioned,  evidence  of  sufficient  previous  thought 
upon  the  subject,  upon  the  part  of  the  testator,  to  reduce  to 
a  large  degree  the  difficulty  of  making  his  will,  even  when 
his  faculties  had  become  impaired  by  disease.  Moreover, 
his  ideas  as  to  how  he  should  dispose  of  his  property,  seem 
to  have  been  simple  enough,  although  his  estate  was  com* 
paratively  large. 

Counsel  for  appellant  contended  that  certain  expres- 
sions of  the  deceased,  about  the  time  of  the  making  of  his 
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will,  showed  a  state  of  mental  derangement  for  the  time 
being.  As  to  this,  it  seems  quite  sufficient  to  say,  that  they 
appear  to  have  been  made  when  the  sick  man  was  only 
partially  awake,  and  some  of  them  are  in  part  explained 
by  the  fact  that  he  was  all  his  life  eccentric  and  humorous, 
and  did  not  cease  to  be  so  on  his  death  bed.  In  this 
connection  it  should  be  borne  in  mind  that,  as  already 
mentioned,  there  is  no  ground  for  saying  that  the  testator, 
during  the  periods  when  he  was  fully  awake,  was  not  con- 
scious and  totally  free  from  mental  disability. 

One  of  the  grounds  of  appeal  was  that  the  judge  below 
had  improperly  rejected  certain  evidence.  The  learned 
judge  deals  with  this  in  the  decision  appealed  from,  as 
follows : 

"  After  Mr.  Laurence  had  finished  his  rebuttal  evidence, 
Mr.  McLean  tendered  the  evidence  of  Edward  McLellan  to 
prove  declarations  of  deceased  made  a  year  or  two  before 
the  date  of  his  will  and  inconsistent  therewith.  If  these 
declarations  are  evidence.,  it  was  a  part  of  Mr.  McLean's 
case  and  he  should  have  produced  it  when  he  was  making 
out  his  case." 

This  was  a  matter  clearly  within  the  discretion  of  the 
judge,  and,  therefore,  is  not  a  valid  ground  for  appeal. 
The  appeal  must  be  dismissed  with  costs. 


Gray  v.  Hardman  et  al. 

Before  Ritchie,  Townshknd,  Meagher,  and  Henry,  J  J. 

Trespass  to  mine,  belotc  the  surface — Order  for  inspection  of  defendant's  mine 

— Proper  case  for  granting — Discretion  of  judge — Order  50>  Rule 

S — Non-service  upon  co-owner — Held  not  to  affect  order. 

In  an  action  brought  by  plaintiff  for  a  trespass  to  his  mine,  an  order  was 
obtained  by  plaintiff,  under  Order  50,  Rule  3,  from  a  judge  at  Cham- 
bers, for  the  inspection  of  defendant's  mine,  below  the  surface,  upon 
complying  with  certain  terms  fixed  by  the  judge. 

Held,  that  the  order  was  within  the  discretion  of  the  judge  granting  it, 
and  that  the  court  could  not  interfere  with  that  discretion. 

Held,  also,  that  the  case  was  one  in  which  an  order  for  inspection  should 
be  made  if  it  appeared  that  it  was  essential  for  the  purpose  of  enabling 
plaintiff  to  prove  his  case. 

Held,  also,  that  the  fact  that  defendant's  partner,  the  other  owner  of  the 
mine,  of  which  inspection  was  ordered,  had  not  been  served  with  the 
writ  at  the  time  the  order  was  made  would  not  avail  defendant. 
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The  plaintiff  sued  for  a  trespass  to  his  mine  below  the 
surface,  and,  under  Order  50,  Rule  3,  obtained  from  a  judge 
at  Chambers  an  order  for  the  inspection  of  defendants' 
mine,  upon  complying  with  certain  terms  fixed  by  the 
Judge.  From  this  order  the  defendant,  Hard  man,  appealed 
to  this  court. 

1895,  Nov.  22nd.     H.  Mclnnis,  in  support  of  appeal. 
R.  L.  Borden,  Q.  C,  and   W.  McDonald,  contra. 

1896,  January  18th.  Ritchie,  J. — Orders  like  the  one 
appealed  from  are,  to  a  large  extent,  within  the  discretion 
of  the  judge  granting  them,  and  the  court,  on  appeal,  does 
not  in  general  interfere  with  that  discretion.  (See  Golding 
v.  Wharton  Salt  Co.,  1  Q.  B.  D.,  374.)  In  Wigney  v. 
Wigney,  7  P.  D.,  at  page  182,  the  principle  is  thus  stated  : 

"  It  is  not  sufficient  for  the  appellant  to  convince  the 
judges  of  the  court  of  appeal  that  the  order  is  one  which 
they  would  not,  in  the  first  instance,  have  made ;  but  he 
must  show  that  the  judge  has  gone  wrong  in  his  law,  or 
made  a  mistake  of  fact,  or  ordered  something  so  utterly 
unreasonable,  that  the  court  of  appeal  is  obliged  to  say 
there  has  not  been  a  reasonable  exercise  of  his  discretion." 

The  case  before  us  is  one,  in  which,  in  my  opinion,  an 
order  of  inspection  should  be  made,  if' it  is  essential  for 
the  purpose  of  enabling  the  plaintiff  to  prove  his  case. 
The  appellant  claims  that  this  has  not  been  shown  by 
the  affidavits. 

There  is  certainly  no  direct  allegation  on  the  part  of 
the  plaintiff,  that  he  cannot  make  out  his  case  without 
inspection  ;  but,  from  the  general  tenor  of  the  affidavits, 
and  the  facts  therein  disclosed,  the  judge  might,  in  his  dis- 
cretion, have  properly  come  to  the  conclusion  that  such 
inspection  was  necessary  to  the  plaintiff's  case.  The  order 
for  inspection  seems  to  have  been  carefully  drawn  up,  and 
the  interests  of  defendants  fully  protected ;  and  I  am 
unable  to  say  that  the  judge  has  made  a  mistake  either  of 
law  or  of  fact,  or  has  not  reasonably  exercised  his  discre- 
tion.    In  my  opinion,  the  fact  that  Hard  man's  partner,  the 
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other  defendant,  had  not  been  served  with  the  writ  in  this 
cause  at  the  time  this  order  was  made,  will  not  avail  the 
appellant. 

The  appeal  will  be  dismissed  with  costs. 


McLellan  et  al.  v.   McDougall.    ' 

Before  McDonald,  C.  J.,  Graham,  E.  J.,   Miagher  and  Henry,  J  J. 

Tenant  in  common — Property  seized  under  execution  against  co-tenant — 
Conversion — Right  to  maintain  action  for. 

Plaintiffs  were  owners,  as  tenants  in  common  with  M.,  of*  certain  hay, 
grain  and  straw.  The  property  was  taken  and  sold  by  the  sheriff 
nnder  an  execution  against  M.,  and  was  purchased  by  defendant,  who 
re-sold  part  and  used  the  balance. 

Held,  that  there  was  such  a  carrying  away  of  the  property  as  would 
disable  plaintiffs  from  having  the  lawful  use  or  benefit  of  it,  and  that 
plaintiffs  were  therefore  entitled  to  maintain  their  action. 

The  plaintiffs  brought  their  action  on  the  13th  March, 
1895,  which,  in  form,  was  as  follows  : 

The  plaintiffs  have  suffered  damages  by  the  defendant 
on  or  about  the  24th  day  of  October,  1892,  taking  absolute 
possession,  without  the  consent  of  the  plaintiffs,  of  certain 
hay,  straw  and  grain,  the  property  of  plaintiffs ;  and,  sub- 
sequent to  said  date  and  before  the  beginning  of  this 
action,  converting  said  hay,  straw  and  grain  to  his  (the 
defendant's)  own  absolute  use,  and  wrongfully  depriving 
the  plaintiffs  of  the  use  thereof,  and  destroying  the  same. 
Particulars  of  damage  : 

8048  lbs.  hay,  converted  and  destroyed $  80  48 

5477     ii    unthrashed  oat  straw,  converted 

or  destroved 67  21 


$147  69 
Plaintiffs  owned,  as  tenants  in  common  with  one  Archie 
McLellan,  the  hay,  grain  and  stray  in  question.  The 
sheriff,  having  an  execution  against  the  latter,  sold  the 
property  on  the  22nd  October,  1892,  and  thS  defendant 
purchased  it. 
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The  cause  was  tried  before  Ritchie,  J.,  at  Port  Hood. 
Judgment  was  for  plaintiff. 

1895,  December  3rd.  D.  McNeil,  in  support  of  appeal. 
— Plaintiffs  had  no  right  of  action  against  the  purchaser  at 
the  sale.  Their  only  action  would  be  against  the  sheriff  for 
an  accounting.  EccUston  v.  Jarvis,  1  U.  C.  Q.  B.,  370 ; 
Freeman  v.  Morton,  3  N.  S.,  340,  342,  357 ;  Fennings  v. 
GrenviUe,  1  Taunt.,  241 ;  Mahew  v.  Eerrick,  7  C.  B. ; 
Morgan  v.  Marquis  et  al.,  9  Ex.,  145. 

A.  McKay,  contra. — All  the  cases  cited  are  discussed 
in  Jacobs  v.  Seward,  L.  R.  5  H.  of  L.,  464 ;  and  Rathwell 
v.  Rathivell,  26  U.  C.  Q.  B,  179. 

1896,  January  18th.  Graham,  E.  J.— The  sheriff  says 
he  sold  Archie's  interest ;  but  he  says,  further :  "  I  weighed 
out  and  delivered  the  whole  of  the  hay  and  grain.  I  sold 
every  ton  of  the  hay  and  grain  out  and  out11  The  plain- 
tiffs raised  their  objections  at  the  sale,  claiming  their 
interest.  They  were  asked  to  point  out  their  share,  and 
they  said  it  was  all  mixed  up.  The  defendant  took  away 
the  propert}'.  The  defendant  re-sold  about  one  half  of  the 
property  to  Roy  McDougall,  who  says :  "  I  fed  it  to  my 
cattle  that  winter.  I  used  all  the  hay  and  grain."  The 
defendant  says  :  "  I  fed  this  hay  to  my  cattle  " — referring 
to  the  balance — with  the  exception  of  a  load  of  hay  which 
he  re-sold  to  Neil  McDonald,  also  presumably  consumed 
during  the  four  winters  before  the  action  was  brought 
See  Brady  v.  Aimold,  19  U.  C.  C.  P.,  p.  48,  where  such  an 
inference  was  drawn  by  Mr.  Justice  Gwynne. 

The  contention  now  made  is  that  the  action  cannot  be 
maintained  for  a  conversion  by  tenants  in  common  against 
a  purchaser  who,  at  sheriff's  sale,  bought  the  interest  of  a 
co-tenant. 

This  property  was  in  part  destroyed  by  the  defend- 
ant, and  in  part  re-sold  and  destroyed  by  the  purchasers. 
There  was  $uch  a  carrying  away  of  it  as  would  disable  the 
plaintiffs  from  having  the  lawful  use  or  benefit  of  it.    This 
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entitled  the  plaintiffs  to  recover.     Jacobs  v.  Seward,  5  E.  & 
I.  Appeals,  474.     The  Lord  Chancellor,  in  that  case,  said  : 

"  The  cases  in  which  trover  would  lie  against  a  tenant 
in  common  are  reducible  to  this — they  are  cases  in  which 
something  has  been  done  which  has  destroyed  the  common 
property,*  or,  where  there  has  been  a  direct  and  positive 
exclusion  of  the  co-tenant  in  common  from  the  common 
property,  he  seeking  to  exercise  his  rights  therein,  and 
being  denied  the  exercise  of  such  rights.  There  was  the 
case  of  a  ship  being  taken  possession  of  by  one  tenant  in 
common  and  sent  to  sea  without  the  consent  of  his  co- 
tenant.  *  *  *  There  was  also  another  case  which 
pressed  upon  us — Mayhew  v.  Herrick,  7  C.  B.,  229 — and 
that  was  a  case  where  a  sheriff  seized  the  common  property 
of  parties  and  sold  it  for  the  benefit  of  one  of  their  num- 
ber. There  the  peculiar  circumstances  made  it  a  conversion 
by  one  tenant  in  common  against  another,  and  so  trover 
would  lie.  The  sale  there  was  not  using  the  partnership 
property  in  the  manner  in  which  it  was  proper  to  be  used 
for  the  benefit  of  the  tenant  in  common." 

The  Ontario  cases  are  to  the  same  effect — Brady  v. 
Arnold,  already  cited,  and  RathiveU  v.  Rathiuell,  26  XL  C. 
Q.  B.,  179.  As  to  the  effect  of  a  re-sale,  Freeman  on 
Co-tenancy,  sec.  311. 

The  case  is  very  plain ;  but,  even  if  there  had  been  a 
difficulty  about  the  conversion,  I  can  hardly  conceive  of 
the  plaintiffs  failing  in  consequence  of  a  defect  in  the  form 
of  action,  since  the  judicature  system  came  into  use, 
and  legal  and  equitable  actions  are  disposed  of  in  the  same 
court. 

The  appeal  will  be  dismissed  and  with  costs. 
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In  Re  Application  of  Caldwell  et  al. 

Before  Ritchie,  J.,  Graham,  E.  J  ,  Meagher  and  Henry,  J  J. 

Mines  and  Mineral*  Act  of  1892,  sees.  91,  92,  94,  95 ',  98,  and  99— Construc- 
tion of —Applications  for  licenses  to  search  subsequent  to  first  right — 
When  they  commence  to  run — Decision  of  Commissioner 
affirmed. 

The  Mines  and  Minerals  Act  of  1892,  s.  91,  authorized  the  Commissioner  of 
Works  and  Mines  to  grant  licenses  to  search,  to  be  in  force  one  year 
and  six  months  from  the  date  of  application  therefor.  By  s.  92,  it  was 
enacted  that  no  application  for  a  license  should  be  valid  unless  accom- 
panied by  a  payment  of  $30.  By  s.  98,  when  a  license  was  granted, 
the  Commissioner  was  authorized  to  receive  other  applications,  (called 
second  rights, )over  the  same  tract.  By  s  99,  it  was  enacted  "  On  the 
expiration  of  the  license  to  search  granted  upon  the  'first  application, 
or  on  the  selection  of  an  area  for  lease  by  the  holder  thereof,  a 
license  to  search  over  such  tract,  or  the  remainder  thereof,  as  the  case 
may  be,  may  be  granted  to  the  first  of  the  applicants  for  license  to 
search  (called  second  rights).  Upon  the  expiration  of  this  license,  or 
selection  of  an  area  by  the  holder,  the  second  of  such  applicants  may 
be  granted  a  license  over  such  tract  or  the  remainder  thereof,  as  the 
case  may  be,  and  so  on  until  all  such  applicants  for  areas  in  the  tract 
have  been  exhausted. " 

Held,  affirming  the  decision  of  the  Commissioner,  that  the  periods  to  be 
covered  by  the  licenses  or  rights,  subsequent  to  the  first  right,  com- 
menced to  run,  not  from  the  dates  of  the  applications  therefor,  respec- 
tively, but  from  the  expiry  of  the  preceding  rights,  respectively. 

This  was  an  appeal  from  the  decision  of  the  Commis- 
sioner of  Public  Works  and  Mines,  in  the  matter  of  an 
application  made  June  36th,  1895,  by  F.  T.  Congdon  et  a£, 
for  a  license  to  search,  third  right  and  a  lease,  over  certain 
ground  at  Mira,  Cape  Breton  county.  The  judgment 
appealed  from   was  as  follows : 

"  It  appears  that  on  February  10th,  1893,  D.  A.  Scott 
and  James  B.  Florian  applied  for  license  to  search  at  Mira 
River,  Cape  Breton  Co.,  as  described  at  page  38,  Book  4, 
Applications  Mining  Rights,  and  the  same  parties  applied 
for  a  second  right  February  14th,  1893.  On  March  6th, 
1893,  B.  E.  Tremaine  applied  for  a  third  right.  On  August 
13th,  1894,  Thomas  Caldwell  and  F.  T.  Congdon  applied 
for  a  third  right,  and  on  August  15th,  1894,  W.  H.  Smith 
applied  for  a  fourth  right.  Since  August  11th,  1894,  D.  A. 
Scott  and  James  B.  Florian  are  recognized  by  the  depart- 
ment as  holding  the  license  to  search,  and  B.  E.  Tremaine, 
Thomas  Caldwell  and  W.  H.  Smith  as  holders  of  the  second, 
third  and  fourth  rights,  respectively. 
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On  June  26th,  1895,  Messrs.  Congdon  and  Caldwell,  as 
stated  above,  presented  an  application  for  a  third  right  over 
the  above  area,  contending  that,  under  the  provisions  of  the 
Mines  and  Minerals  Act,  1892,  there  were  in  force  only  the 
first  right  of  Samuel  Caldwell  and  Congdon,  applied  for 
August  13th,  1894,  and  the  second  right  of  W.  H.  Smith, 
applied  for  August  loth,  1894. 

It  was  intimated  by  the  applicants,  that  their  applica- 
tion was  based  on  the  fact  that  the  proper  interpretation 
of  "The  Mines  and  Minerals  Act,  1892,"  was  to  the  effect 
that  second,  third  and  other  subsequent  licenses  to  search 
ran  for  eighteen  months  from  the  date  of  expiration,  or 
sooner  determination  of  the  first  right  of  license  to  search 
they  followed.  They  then  applied  for  a  lease  of  one  square 
mile  out  of  the  license  to  search  applied  for  by  them  Aug. 
12th,  1894,  contending  that,  under  the  act,  it  was  the  first 
right  covering  the  five  square  mile  area  in  question,  and 
not  that  of  Florian  and  Scott. 

The  first  application  [for  a  third  right]  was  refused  on 
the  ground  that,  under  the  provisions  of  the  Mines  and 
Minerals  Act,  1892,  there  were  four  rights  over  the  area, 
and  that  it  could  be  received  only  as  a  fifth  right. 

The  second  application  [for  a  lease]  was  refused  on  the 
ground  that  the  area  was,  under  the  provisions  of  the 
Mines  and  Minerals  Act,  1892,  held  under  license  to  search 
by  Florian  and  Scott,  and  they  alone  had,  at  the  date  of 
the  application  in  question,  the  right  of  selecting  an  area 
under  lease. 

The  above  facts  are  from  the  records  of  the  depart- 
ment, and  the  statement  of  the  Deputy  Commissioner,  to 
whom  the  applications  were  made. 

Upon  due  consideration  of  the  facts,  as  well  as  the 
sections  of  the  law  relating  to  licenses  to  search,  the  under- 
signed decides  that  the  refusal  of  the  Deputy  Commissioner 
to  receive  the  application  of  Mr.  Congdcn  and  others  for  a 
license  to  search,  third  right,  and  a  lease,  was  proper,  and 
the  action  taken  by  him  in  the  above  matter  is  hereby 
approved." 

1895,  November  29th.    H.  Mellish,  in  support  of  appeal. 

N&m.  Con. 

1896,  January  18th.  Henry,  J.,  delivered  the  judg- 
ment of  the  court : 

In  the  matter  of  the  application  of  Thomas  Caldwell 
et  al.,  for  a  license  to  search  for  minerals  at  Mira,  C.  B. 
16— N.  S.  R.  28. 
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This  appeal  has  arisen  upon  certain  sections  of  the 
Mines  and  Minerals  Act,  1892.  Section  91,  so  far  as  it 
affects  the  present  question,  provides  as  follows : 

"  The  commissioner  may,  upon  application,  grant  license 
to  search,  to  be  in  force  for  one  year  and  six  months  from 
the  date  of  application  therefor.  Any  such  license  shall 
entitle  the  holder  to  enter  upon  any  land  covered  thereby, 
and  dig  and  explore,  etc." 

Section  92  is  as  follows : 

No  application  for  a  license  to  search  shall  be  valid  or 
of  any  effect  unless  made  in  writing,  and  accompanied  by 
a  payment  of  thirty  dollars.  This  section  shall  also  apply 
to  applications  for  licenses  to  search,  called  second  rights." 

Section  94  is  as  follows : 

"  A  license  to  search  may  cover  any  single  tract  of 
ground  not  exceeding  five  square  miles  in  extent,  and  not 
exceeding  two  and  one  half  miles  in  length." 

Section  95  is  as  follows  : 

"  No  license  to  search  shall  be  granted  over  land  for 
which  a  license  to  search  or  a  lease  has  already  been  applied 
for  or  granted,  save  as  hereinafter  provided." 

Section  98  is  as  follows  : 

"  When  a  license  to  search  for  mines  other  than  gold  or 
gold  and  silver,  has  been  applied  for  or  granted,  it  shall  be 
lawful  for  the  commissioner  to  receive  applications  for 
other  licenses  to  search  (called  second  rights)  over  the  same 
tract." 

Section  99  is  as  follows  : 

"On  the  expiration  of  the  license  to  search,  granted 
upon  the  first  application,  or,  on  the  selection  of  an  area 
for  lease  by  the  holder  thereof,  a  license  to  search  over  such 
tract,  or  the  remainder  thereof,  as  the  case  may  be,  may  be 
granted  to  the  first  of  the  applicants  for  license  to  search 
(called  second  rights.)  Upon  expiration  of  this  license,  or 
selection  of  an  area  by  the  holder,  the  second  of  such 
applicants  may  be  granted  a  license  over  such  tract,  or  the 
remainder  thereof,  as  the  case  may  be,  and  so  on  until  all 
such  applicants  for  areas  in  the  tract  have  been  exhausted." 

The  appellants  applied  for  a  third  right  to  search  over 
the  area  in  question,  upon  the  theory  that  the  periods  to  be 
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covered  by  all  licenses  should  be  one  year  and  six  months, 
commencing  from  the  dates  of  the  applications,  respectively. 

In  this  view,  the  rights  of  Florian  and  Scott,  and  of 
B.  E.  Tremaine,  which  were  applied  for,  respectively,  14th 
February  and  6th  March,  1893,  would  have  expired,  and 
the  appellants  would  be  entitled  to  the  third  right,  as 
applied  for  by  them.  Upon  the  same  view  of  the  act,  the 
appellants  also  applied  for  a  lease  of  one  square  mile,  under 
a  license  to  search  previously  applied  for  by  them  August 
13th,  1894.  They  contended  that  they  had  become  the 
first  right  to  search  in  the  area  in  question,  by  reason  of 
the  rights  of  Florian  and  Scott  and  Tremaine  having 
expired,  as  above  mentioned. 

The  commissioner,  by  the  decision  appealed  from,  dis- 
posed of  both  applications  by  determining  that  the  periods 
to  be  covered  by  the  licenses  or  rights  subsequent  to  the 
first  right  commenced  to  run,  not  from  the  dates  of  the 
applications  therefor,  respectively,  but  from  the  expiry  of 
the  preceding  rights,  respectively. 

We  are  of  opinion  that  this  view  is  correct. 

The  question  involved  is  as  to  the  true  construction  of 
the  sections  in  question,  in  respect  of  the  period  to  be 
covered  by  the  licenses  subsequent  to  the  first. 

Counsel  for  appellants  relied  upon  the  words  in  section 
91,  providing  that,  "the  commissioner  may,  upon  applica- 
tion, grant  license  to  search  to  be  in  force  for  one  year  and 
six  months  from  the  date  of  the  application  therefor"  and 
upon  the  fact  that  there  are  no  other  words  in  the  act  to 
show  what  periods  are  to  be  covered  by  the  subsequent 
licenses.  Several  considerations,  however,  tend  to  the  con- 
clusion that  each  licensee  is  to  have  eighteen  months  in 
which  to  exercise  the  rights  covered  by  his  license,  that  is, 
eighteen  months  from  the  expiry  of  the  preceding  license. 

1st.  Section  91  does  not,  prima  facie,  apply  to  any  but 
first  rights. 

2nd.  The  provisions  of  section  95,  preventing  the 
granting  of  a  license  to  search  over  land  for  which  a  license 
to  search  has  already  been  applied  for,  especially  in   con- 
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nection  with  the  provision  of  section  92,  for  a  uniform 
payment  of  thirty  dollars,  goes  to  show  that  the  whole  of 
the  period  to  be  covered  by  each  of  the  licenses  should  be 
equally  available  for  all  the  purposes  of  the  license,  which 
would  not  be  the  case  if  the  period  should  commence  from 
the  date  of  application. 

3rd.  While,  notwithstanding  the  position  taken  above 
as  to  section  91,  prima  facie,  not  applying  to  subsequent 
rights,  we  have  to  obtain  fiom  that  section  the  length  of 
the  period  to  be  covered  by  the  licenses  other  than  the  first, 
the  words  "other  licenses  to  search  (called  second  rights)'* 
in  section  98  indicate  that  the  "  other  licenses  "  or  "  second 
rights  "  are  to  be  of  the  same  nature  and  value  as  the  first. 
Therefore,  we  are  obliged  to  reject  the  words  in  section  91, 
"  from  the  date  of  application  therefor  "  except  as  to  the 
first  licenses. 

4th.  Section  99  provides  for  the  granting  of  the  license 
to  the  first  of  the  applicants  for  the  later  rights,  only  "  on 
the  expiration  of  the  license  to  search,  granted  upon  the 
first  application."  This  indicates  an  intention  that  the  sub- 
sequent rights  should  not  come  into  existence,  nor  the 
period  to  be  covered  by  them  commence  to  run  until  the 
expiry  of  the  preceding  rights. 

5th.  To  adopt  the  view  relied  upon  by  appellants,  it 
must  be  held  that  the  legislature,  while  providing  for  a 
uniform  charge,  intended  that  the  first  and  subsequent 
licenses  might  run  into  each  other,  covering  very  largely 
the  same  time,  and  that  they  should  afford  to  the  licensees, 
respectively,  very  unequal  rights  and  different  incidents. 

6th.  The  construction  contended  for  on  behalf  of 
appellants  is  not  a  reasonable  nor  necessary  construction. 

The  appeal  must  be  dismissed. 
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Small  et.  al.  v.  Qlasel. 

Before  Ritchie,  J.,  Graham,  E.  J.,  Meagher  and  Henry,  J  J. 

Vendor  and  Vendee—Sale  of  Goods — Bight  of  unpaid  vendor  to  have  sale 

rescinded. 

Plaintiff  sought  to  rescind  a  contract  of  sale  of  goods  on  the  ground  that 
C,  the  vendee,  at  the  time  he  purchased,  had  a  preconceived  intention 
of  fraudulently  obtaining  the  goods  without  paying  for  them.  The 
evidence  relied  upon  showed  little  more  than  that  C  bad  been  reckless 
in  personal  expenditures  and  had  increased  the  usual  amount  of  his 
purchases  within  a  month  prior  to  his  assignment.  C  explained  the 
increase  in  the  amount  of  his  purchases  by  the  statement  that  be 
bought  lower  than  usual  and  contemplated  opening  another  shop,  and 
accounted  for  his  failure  by  the  small  amount  of  his  sales,  the  unex- 
pected demands  of  his  creditors,  and  his  inability  to  procure  a  loan  to 
tide  over  his  difficulties. 

Held  that  the  case  had  not  been  brought  within  the  authorities  which 
entitle  unpaid  vendors  to  have  contracts  of  sale  rescinded  for  fraud. 

Plaintiffs  replevied  a  quantity  of  goods  from  defend- 
ant, assignee  of  Max  W.  Cohn,  and  claimed  a  rescission  of 
the  contract  of  purchase  of  the  goods,  on  the  grounds  that, 
at  the  time  of  the  purchase  and  delivery  of  possession; 
there  was  a  preconceived  intention  on  the  part  of  Cohn, 
the  huyer,  not  to  pay  for  the  same  ;  that  Cohn  fraudulently 
represented  that  he  was  solvent,  whereas,  at  the  time,  he 
was  insolvent,  as  he  well  knew  ;  that  the  assignment  was 
made  with  intent  to  hinder,  delay  and  defraud  creditors ; 
and  on  other  grounds.  The  cause  was  tried  before 
McDonald,  C.  J.,  who  gave  judgment  for  defendant, 
holding  that  there  was  no  proof  of  the  grounds  alleged. 
Plaintiffs  appealed.  The  facts  are  more  fully  set  out  in  the 
judgment  of  Graham,  E.  J. 

1895,  November  16th.  C.  8.  Harrington,  Q.  C,  and 
C.  P.  FvMerton,  in  support  of  appeal. — Where  a  man  buys 
goods,  not  intending  to  pay  for  them,  the  purchase  is  a 
fraud  and  the  goods  can  be  recovered.  (Henry,  J. — Has 
the  mere  fact  of  purchase,  coupled  with  the  financial  con- 
dition of  the  buyer,  been  held  enough  ?)  Yes.  Defendant 
owed  $6000  for  trade  debts,  outside  of  cash  borrowed. 
He   assigned   to   favored    creditors,  who    were    relatives. 


Digitized  byVjOOQlC 


246  THE    NOVA    SCOTIA    REPORTS,    1896. 

McKinlay  v.  Hewitt,  31  Am.  Dec;  Ex  parte  Whittaker,  L.  R. 
10  Ch.  App.?  446  ;  Davis  v.  McWhitter,  40  U.  C.  Q.  B., 
598. 

0.  H.  Cahan,  contra, — There  is  no  question  about  the 
debts  being  due  the  preferred  creditors.  Some  articles 
were  purchased  by  Mrs.  Cohn,  personally,  and  Mr.  Cohn  is 
not  shown  to  have  knowledge.  The  evidence  is  clear  that 
there  was  no  fraudulent  representation  which  induced 
plaintiffs  to  enter  into  this  contract.  20  Ch.  D.,  44 ;  20 
Ch.  D.,  21  ;  Benjamin  on  Sales  (Am,  ed.,  '94)  442.  Cohn 
was  not  made  a  party  to  the  proceedings.  In  the  hands  of 
a  bona  fide  purchaser  for  value  the  proceedings  will  not 
lie.  McAllister  v.  Forsyth,  12  S.  C.  C,  19,  20  ;  11  Ex.,  577  ; 
13  C.  B.,  285  ;  Johns  v.  James,  8  Ch.  D.,  744.  The  American 
cases  hold  that  an  assignee  is  not  a  bona  fide  purchaser  for 
value ;  but  they  are  all  distinguishable  from  this  case, 
where  a  cestui  que  trust  comes  in  and  executes  the  assign- 
ment and  releases  his  debt. 

C.  S.  Harrington,  Q.  C,  in  reply. — Bigelow  on  Fraud, 
vol.  2,  450,  451;  Cundy  v.  Lindsay,  3  App.  Ca.,  459; 
Jones  v.  Hough,  5  Ex.  D.,  122  ;  Bourque  v.  Logan,  26  N.  S. 
There  was  no  pressure  here,  and  no  attempt  to  go  on  with 
the  business.   The  plaintiff's  goods  were  simply  transferred. 

1896,  January  18th.  Graham,  E.  J.— The  plaintiffs 
have  replevied  the  goods  in  question  from  the  defendant, 
who  is  the  trustee  for  creditors  of  one  Max  Cohn.  By 
their  statement  of  claim,  they  seek  to  rescind  the  sale  of 
the  goods  which  was  made  by  them  to  Cohn,  on  the  ground 
that  they  were  induced  to  make  the  sale  by  the  fraud  of 
Cohn  in  representing  himself  to  be  solvent,  which  he 
knew  was  not  the  case,  and  in  having  a  preconceived 
design  never  to  pay  for  the  goods.  The  prayer  of  the 
statement  of  claim  is  as  follows : 

"10.  The  plaintiffs  repeat  the  foregoing  paragraphs, 
and  claim  a  rescission  of  the  said  contract  of  purchase 
mentioned    in   the  third    paragraph   of  the   statement  of 
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claim,  and  a  decree  adjudging  and  declaring  that  the  said 
contract  was  and  is  void.  The  plaintiffs  claim  the  posses- 
sion of  said  goods." 

I  copy  that,  because  there  appears  to  have  been  some 
confusion,  and  an  assumption  that  there  was  an  alternative 
claim  to  set  aside  the  trust  deed  as  one  made  to  hinder, 
delay  and  defraud  creditors.  It  was  necessary,  however, 
to  consider  the  deed,  if  it  was  contended  that  the  goods, 
having  passed  from  Cohn  to  the  defendant  as  a  bona  fide 
purchaser,  without  notice,  could  not  be  taken  back  ;  and, 
further,  the  assignment  was  a  most  important  fact,  from 
which  might  be  drawn  an  inference  of  the  intent  not  to 
pay  for  the  goods  purchased  so  shortly  before. 

The  alleged  representation  of  solvency,  in  my  opinion, 
fails  for  lack  of  evidence.  It  is  neither  proved  to  have 
been  made,  nor  was  the  statement  which  was  made,  the 
inducement  which  led  to  the  sale,  it  having,  in  point  of 
time,  taken  place  after -the  credit  was  given.  Cohn's  evi- 
dence proves  this,  and  the  strength  of  it  lies  in  the  fact 
that  it  was  not  contradicted. 

The  case  has  to  be  dealt  with  upon  the  whole  evidence, 
the  question  being  whether  there  are  circumstances  from 
which  a  jury  might  infer  the  intent  never  to  pay  for  the 
goods  when  Gohn  obtained  them  on  credit.  The  evidence 
tends  to  show  this  state  of  things. 

On  the  8th  of  September,  1893,  Cohn  purchased  the 
goods  in  question — some  articles  of  clothing  to  the  value 
of  $1025.95.  He  had  dealt  with  plaintiffs  before,  buying 
between  $3000  and  $4000  worth  a  year ;  but  before  the 
time  of  this  purchase  the  account  had  been  closed.  The 
plaintiffs  apparently  relied  upon  inquiries  made  of  others — 
at  least  they  made  none  of  him  in  respect  to  his  means. 
His  purchases  of  stock  from  1890  onwards,  he  says, 
amounted  to  nine,  ten,  or  fourteen  thousand  dollars  a  year. 
He  purchased  twice  a  year  from  merchants  in  Montreal  and 
Toronto,  and,  on  the  occasion  in  question,  namely,  Septem- 
ber 1893,  purchased  about  $3000  worth  more  than  usual. 
He  says  he  bought  lower  than  usual  and  contemplated  open- 
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ing  another  shop.  On  the  18th  of  October,  1893,  he  made  the 
trust  deed  in  question.  His  liabilities  were  then  upwards 
of  $28,237,  His  assets  were  then  appraised  at  $20,000. 
He  had  purchased  upwards  of  $10,000  worth  of  goods 
from  various  persons  during  the  month  of  September,  and, 
as  the  sales  were  very  small  between  the  dates  of  the 
purchases  and  the  trust  deed — about  $450  in  all — the  pro- 
portion which  the  assets  bore  to  liabilities  mayberoughly  set 
down  as  being  the  same  as  itwas  at  thedate  of  the  trust,  deed. 
He  says,  indeed,  that  he  had  assets  to  the  amount  of  $20,000 
before  he  made  the  purchases,  but  he  gives  no  data  for  that 
estimate.  His  idea  of  it  is  of  some  importance,  however. 
In  the  trust  deed  he  preferred  creditors  to  the  extent  of 
$21,285,  of  which  the  sum  of  $11,400  appears  to  have  been 
loans  from  his  wife's  relatives  and  from  friends.  While 
this  is,  no  doubt,  a  matter  for  suspicion,  there  is  no  evidence 
that  those  sums  were  fictitious.  In  fact,  his  testimony  is 
alone  relied  on,  and  that  is  the  other  way ;  and  the  judge, 
at  the  trial,  has  found  that  they  were  debts  actually  due. 
If  this  is  so,  the  fact  of  these  loans  constituting  part  of 
the  indebtedness,  is  rather  in  favor  of  the  transaction 
impeached,  namely,  his  creditors  being  friends,  and  the 
loans  being  on  easy  terms,  he  might  purchase  more  readily 
with  confidence,  and  contemplate  in  good  faith  paying  for 
the  goods.  Then  it  appears  that  in  this  month  of  Septem- 
ber, while  absent  purchasing  goods,  he  made  a  trip  to  the 
World's  Fair  at  Chicago,  and  he  took  with  him  his  wife 
and  his  sister.  Before  going  away  he  purchased  a  very 
extensive  outfit,  on  credit,  from  various  merchants  in  Hali- 
fax— ten  or  eleven  in  number ;  and  while  on  the  trip,  he 
spent  nearly  $1,200.  He  did  return,  however,  and  when 
he  came  back  some  of  his  creditors  pressed  for  their  claims. 
He  says  that  if  he  could  have  borrowed  $1,000,  he  would 
not  have  been  obliged  to  assign  ;  and  he  did  try  to  obtain 
a  loan. 

Now  it  is  contended  that  he  obtained  a  large  supply  of 
goods  without  ever  intending  to  pay  for  them,  for  the  mere 
purpose   of  paying    off  his   indebtedness   to    his   friends, 
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through  the  medium  of  a  trustee  ;  or  worse,  this  indebted- 
ness was  fictitious  and  he  intended  a  benefit  for  himself. 

The  learned  Chief  Justica  has  dealt  with  this  conten- 
tion, and  has  given  judgment  adversely  to  it. 

Possibly  there  is  not  much  more  in  the  case  than 
Cohn's  insolvency,  recklessness  in  some  personal  expen- 
diture, and  increasing  by  a  little  his  usual  purchases  of 
goods.  It  would  be  perhaps  unsafe  to  infer  from  these 
facts  that  when  he  purchased  he  never  intended  to  pay  for 
the  goods.  It  is  not  necessary,  in  this  case,  to  infer  that  he 
knew  of  his  insolvency;  indeed,  his  own  evidence — and 
that  is  all  there  is  on  the  point — tends  to  show  that  he 
was  solvent,  He  may  have  been  sanguine  and  thought  he 
could  pay.  Then  it  is  not  unusual  for  this  class  of  mer- 
chants to  trade  with  borrowed  capital.  He  may  not  have 
anticipated  the  creditors1  demands  upon  him,  which  were 
no  doubt  caused  by  his  being  absent  from  the  country  with 
unpaid  accounts  requiring  his  attention,  and  bis  failure  to 
borrow  more  money.  I  refer  to  the  evidence  of  Foster, 
Elliot,  Hesslein,  Coleman,  and  Stewart ;  also  the  evidence 
of  Cohn,  and  am  of  opinion  that  the  case  has  not  been 
brought  within  the  authorities  which  enable  the  unpaid 
vendors  to  have  the  contract  of  sale  rescinded  on  the 
ground  that  the  vendee,  at  the  time  he  purchased,  had  a 
preconceived  intention  of  fraudulently  obtaining  the  goods 
by  means  of  the  sale  without  paying  for  them. 

The  appeal  will  be  dismissed  and  with  costs. 
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Mahon  v.  Crowe. 

Before  Ritchie,  J.,  Graham,  E.  1.,   Mkaohkr  and  Henry,  J  J. 

Absent  or   absconding  debtor — Right  of  Creditor  acquiriag  title  from  to 
recover  against  Sheriff  levying  subsequently — Costs. 

On  the  8th  September  the  property  of  D.  M.,  who  conducted  a  livery 
stable  business  at  Truro,  was  levied  upon  by  defendant,  Sheriff  of  the 
County  of  Colchester,  under  attachments  issued  against  D.  M.  as  an 
absent  or  absconding  debtor.  At  the  time  of  the  levy  a  horse  and 
carriage  were  out  on  hire.  These  were  brought  to  Truro  on  the  even- 
ing of  September  13th  for  the  purpose  of  being  returned,  but  were 
taken  possession  of  by  plaintiff,  a  creditor  of  D.  M.,  and  removed  from 
the  County.  The  following  day  plaintiff  wired  D.  M.  an  offer  for  the 
horse  and  carriage,  which  was  accepted  in  writing  some  days  later. 
There  was  no  direct  evidence  that  plaintiff,  at  the  time  he  took  posses- 
sion of  the  property  and  made  his  offer,  had  notice  of  the  issue  of  the 
writs  of  attachment,  but  he  had  knowledge  that  the  effects  of  D.  M.  . 
were  likely  to  be  levied  upon,  and,  from  the  time  he  took  poscssion  until 
he  acquired  title,  he  kept  the  horse  and  carriage  out  of  the  County. 

Held,  affirming  the  judgment  oi  the  County  Court  Judge,  that  plaintiff 
was  entitled  to  recover  as  against  the  Sheriff  levying  subsequently  under 
the  attachments. 

Htld,  also,  that,  under  the  circumstances,  plaintiff  was  properly  deprived 
of  costs. 

Appeal  from  the  following  judgment  of  Chipman,  C.C.J. : 
"  The  statement  of  claim  herein  avers : 

1.  That  the  plaintiff,  on  the  21st  day  of  October,  1892, 
was  the  owner  and  entitled  to  the  possession  of  a  horse, 
buggy  and  harness. 

2.  The  defendant,  on  or  about  said  date,  wrongfully 
deprived  the  plaintiff  of  said  horse,  buggy  and  harness, 
and  refused  to  deliver  them  to  the  plaintiff,  on  demand,  and 
converted  the  same  to  his  own  use. 

3.  The  plaintiff  claims  $175.00  for  damages. 

The  defendant,  by  his  pleas,  puts  in  issue  the  ownership 
of  the  property  and  the  right  to  the  possession  thereof ; 
justifies  the  taking,  under  writs  of  attachment  against  one 
David  Mahon  (a  brother  of  plaintiff)  as  an  absent  or 
absconding  debtor ;  and  avers  that  the  horse,  buggy  and 
harness  were  the  property  of  said  David  Mahon. 

At  the  close  of  paragraph  5  of  the  defence,  it  is  also  set 
out  that  said  horse  was  sold  under  an  order  for  sale  duly 
granted  by  this  county  court. 

The  facts  proved  are :  That  David  Mahon,  in  the  fall 
of  1892,  kept  a  livery  stable  in  Truro,  and  absconded 
from  the  province  about  the  last  of  August,  leaving  Ronald 
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Wright  in  charge  of  the  stable.     Three  several   writs   of 
attachment  were  issued  against  him  on  the  6th  and   8th 
days  of  September,  and  the  17th  day  of  October,  1892, 
and  his  personal  effects  connected  with  the  livery  stable 
were  attached  on  the  8th  day  of  September  by  the  defend- 
ant (who  is  the  sheriff  for  the  county  of  Colchester)  under 
the  writs  issued  by  Carvell  Brothers  and  Wm.  Cummings 
&  Son.     The  horse,  buggy,  and  harness  were  not  then  in 
the  stable,  but  were  out  on  hire  to  one  Barnes.    Defendant 
claims,  however,  that  these  were  bound  by  the  levy  made 
on  the  8th  of  September.     Subsequently,  on  the  17th  day 
of  October,  said  horse,  buggy  and  harness  were  levied  on 
under  the  said  writs  of  attachment,  and,  on  the  llth  day 
of  November,  under  an  order  granted  on  the  21st  of  Octo- 
ber, in  the  suit  of  James  Dover  against  said  David  Mahon, 
said  horse  was  sold  at  public  auction  and  realized  the  sum 
of  $38.00 ;  the  buggy  and  harness  still  remain  in  the  pos- 
session of  the  defendant  herein.     The  plaintiff  was  also  a 
creditor  of  said  David  Mahon  for  a  large  amount  on  an 
open  account,  and  also  as  an  indorser  for  $170  on  two  notes 
then  current  and  which  he  duly  retired  at  maturity.     On 
the  14th  day  of  September  he  wired  David  Mahon  an  offer 
of  $175.00  for  the  horse,  buggy  and  harness  in  question. 
This  offer  he  (David  Mahon)  accepted  by  letter  bearing 
date  the  20th  September.     It  reached  the  plaintiff  five  or 
six  days  thereafter.     Barnes  returned  the  team  by  train  to 
Truro  on  the  evening  of  the  13th  of  September,  and  the 
horse  was  removed  from  the  car  on  that  evening  at  the 
instance  of  the  plaintiff  by  one  Hugh  Mahon.   Said  Roland 
Wright  also  went  to  the  station  on  this  evening  for  the 
horse,  having  heard  of  its  arrival,  and  found  that  Hugh 
Mahon  had  already  taken  possession.     The  harness  and 
buggy  remained  in  the  car  during  the  night  of  the  13th, 
and,  on  the  following  morning  (the  14th)  these  were  also 
taken  possession  of  by  the  plaintiff  and  shipped,  with  the 
horse,  under  his  directions,  to  one  Harry  Townsend  of  New 
Glasgow,  for  sale.     He  did  not  succeed  in  making  a  sale, 
and  forwarded  the  team  to  William  McDonald  at  Westville, 
where  it  remained  for  twelve  to  thirteen  days.     It  was 
then  returned  to  Townsend,  and,  subsequently,  on  or  about 
the  15th  October,  taken  to  Truro  for  plaintiff  by  one  Wm. 
F.  Linton.     During  all  this  period,  i.  e    from  the  13th  and 
14th  of  September   to  the  date  last  mentioned,  plaintiff 
continued  in  possession  thereof. 

There  is  no  direct  evidence  to  prove  that  the  plaintiff 
had  notice  of  the  writs  of  attachment  herein,  but,  I  think 
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there  is  sufficient  to  show  that  he  had  knowledge  prior  to 
the  time  when  he  wired  his  offer  of  $175.00,  either  that 
David  Mahon's  effects  were  about,  or  were  likely  to  be, 
levied  on  under  legal  process  for  debt  or  rent.  At  all  events, 
the  plaintiff  did  not  satisfy  me  that  he  had  not  notice.  He 
was  confined  to  his  house  by  illness  at  the  time,  and 
obtained  the  information  he  possessed  from  said  Hugh 
Mahon,  who  is  a  son  of  David  Mahon  and  had  been  in 
plaintiff's  employ  for  upwards  of  two  years.  He  advised 
plaintiff  that  there  was  trouble  at  the  David  Mahon 
stables;  and  this  information,  plaintiff  admitted,  influ- 
enced him  to  wire  the  offer  already  mentioned.  Plaintiff 
also  knew  that  David  Mahon  was  in  debt,  and  conferred 
with  Hugh  as  to  what  he  could  get  hold  of  to  secure  his 
own  claim. 

That  plaintiff  was  a  creditor  was  duly  proved,  and  I 
have  no  doubt  that  the  said  offer  of  $175.00  was  a  bona 
fide  one  and  in  excess  of  the  value  of  the  team  ;  and  I  do 
not  for  a  moment  think  that  there  was  any  collusion 
between  him  and  his  brother  relative  to  said  purchase. 
His  anxiety  to  purchase  the  team  was  due,  doubtless,  to 
the  fact  that  he  thus  hoped  to  secure  a  part  of  bis  claim. 

On  behalf  of  the  plaintiff  it  is  contended  that  he  is 
entitled  to  recover  because  he  was  the  owner  and  in  pos- 
session of  the  horse,  buggy  and  harness,  long  prior  to  the 
levy  made  by  the  sheriff  under  the  attachments  on  the 
17th  day  of  October.  The  contention  of  the  defendant 
that  these  chattels  were  covered  by  the  levy  on  the  8th 
day  of  September  is  controverted  by  the  plaintiff,  and  I 
.  sustain  his  (the  plaintiff's)  contention  in  this  respect  (See 
Freeman  on  Executions,  section  260,  page  822.) 

In  support  of  the  plaintiffs  contention  on  the  main 
issue  herein,  he  relies  entirely  upon  the  strict  and  unmis- 
takable language  of  the  last  part  of  Order  46,  Rule  4, 
N.  S.  J.  A.,  which  states  that  "  the  defendant's  property 
shall  not  be  bound  by  the  attachment  until  a  levy  is  made.1' 

The  defendant  relies  on  Order  40,  Rule  32,  and,  in  this 
connection,  Rule  41  of  said  Order  40  must  also  be  read. 

I  find,  as  a  matter  of  fact,  that  the  plaintiff  was  the 
owner  of  and  entitled  to  the  possession  of  the  chattels  in 
question  at  the  time  of  the  levy. 

Rule  32  of  Order  40  now  reads  : — "  No  writ  of  execu- 
tioner other  writ  under  which  personal  property  is  directed 
to  be  seized,  shall  bind  the  goods  or  shall  prejudice  the 
title  to  such  goods  acquired  by  any  person   bona  fide,  and 
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for  a  valuable  consideration,  before  the  actual  seizure 
thereof  by  virtue  of  such  writ;  provided  such  person  had 
not  at  the  time  when  he  acquired  such  title,  notice  that 
such  writ,  or  any  other  writ  by  virtue  of  which  the  goods 
of  such  owner  might  be  seized  or  attached,  had  been 
delivered  to  and  remained  unexecuted  in  the  hands  of  the 
sheriff  or  coroner;  and  the  sheriff  or  coronor  shall,  upon 
receipt  of  the  writ,  indorse  thereon  the  time  at  which  the 
same  was  received  by  him." 

It  formerly  read  : — "  No  writ  of  execution  shall  bind 
the  goods  of  the  defendant,  and  no  writ  of  execution  or 
writ  of  attachment  against  the  goods  of  an  absent  or 
absconding  debtor,  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  bona  fide  and  for  a  valuable  con- 
sideration before  the  actual  seizure  or  attachment  thereof 
by  virtue  of  such  writ." 

The  remaining  part  of  the  section  is  an  exact  trans- 
cript, including  the  words  "  is  attached  "  in  the  fourth  and 
fifth  lines  from  the  bottom  line  thereof.  If  the  word 
"  attached  "  has  a  legal  significance  different  from  "  seized," 
then  I  think  it  must  be  decided  that  the  section,  as  now 
amended,  was  not  intended  to  embrace  writs  of  attach- 
ment. It  would  seem  to  me  that  such  might  reasonably  be 
the  intention  of  the  draftsman  when  preparing  the  amend- 
ment, provided  he  had  before  his  mental  gaze  the  two 
distinct  propositions  laid  down  for  his  guidance  in  the 
aforesaid  Rules  41  (Order  40),  and  4  (of  Order  46) — the 
latter  under  the  title,  "  Suits  against  absent  or  absconding 
debtors,"  containing  the  direction  that  "  the  defendant's 
property  shall  not  be  bound  by  the  attachment  until  a  levy 
is  made,"  and  the  former  declaring,  under  the  title  tc  Execu- 
tion/' that  "  no  writ  of  execution  shall  bind  the  goods  of 
the  defendant,  but  from  the  time  the  writ  shall  be  delivered 
to  the  sheriff  to  be  executed." 

It  is  noteworth}'  that  the  same  clause  as  to  the 
indorsement  by  the  sheriff  at  the  time  of  the  receipt  of 
the  writ,  appears  both  in  Rule  32  and  41.  The  necessity 
for  rule  32  seems  apparent  when  read,  as  I  presume  it  must 
be,  with  Rule  41.  But  is  there  such  a  necessity  in  the 
case  of  the  writ  of  attachment  ?  I  think  not,  for  it  is 
expressly  declared  that  the  defendant's  goods  shall  not  be 
bound  by  the  attachment  until  a  levy  is  made ;  and  it  is 
not  provided  by  any  of  the  rules  that  writs  of  attachment 
shall  bind  the  goods  when  they  are  delivered  to  the  sheriff 
to  be  executed.     To  make  Rule  32  applicable  to  writs  of 
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attachment,  I  think  Rule  41  should  also  include  writs  of 
attachment,  or  a  similar  rule  be  made  for  such  writs ; 
unless  it  can  be  held,  as  it  seems  to  me  it  cannot  under  a 
purely  statutory  proceeding,  that  writs  of  attachment 
against  absent  or  absconding  debtors  bind  the  goods  of  the 
defendant  prior  to  a  levy  without  an  express  provision  in 
the  statute  so  declaring  it.  The  defendant  also  contends 
that  the  taking  of  the  goods  under  a  mesne  process  is  not 
a  conversion,  and  that  the  action  will  not,  therefore,  lie. 
In  support  thereof  McLean  v.  Bradley,  2  S.  C.  C,  350, 
is  cited.  Judge  Strong  certainly  leaves  the  matter  open 
to  doubt,  but  Ritchie,  C.  J.  held  a  contrary  opinion,  and, 
I  think,  a  perusal  of  the  whole  judgment  and  the  cases 
therein  cited,  will  not  sustain  this  contention. 

The  defendant  further  contends  that  the  plaintiff  not 
only  had  notice,  but,  without  any  title  or  authority,  took 
possession  of  the  property  in  fraud  of  the  rights  of  the 
attachment  creditors,  secreted  it  till  he  acquired  title,  and 
is,  in  this  action,  attempting  to  take  advantage  of  his  own 
wrong.  I  have  examined  the  case  cited  as  an  authority 
for  this  proposition,  but  scarcely  think  it  applies.  In  that 
case  the  sale  of  the  property  had  been  made,  but  it  was 
not  perfected  by  delivery.  In  this  case  the  sale  was  per- 
fected by  delivery,  under  a  written  contract,  long  before 
the  property  was  attached.  While  I  do  not  feel  justified 
in  dismissing  plaintiff's  action  on  the  ground  last  taken,  or 
otherwise,  yet  I  think  the  facts  connected  with  his  pur- 
chase of  the  chattels  in  question,  and  the  somewhat 
doubtful  condition  of  the  statute,  warrant  me  in  depriving 
him  of  costs.  The  team,  as  I  have  stated,  was  not  returned 
to  Truro  by  Barnes  until  the  13th  September,  and  it  is 
unquestionably  a  fact  that  the  plaintiff  took  possession 
theieof  without  authority  from  the  absent  debtor,  did  not 
wire  his  offer  of  $175.00  until  the  following  morning,  and, 
in  the  meantime,  until  he  had  acquired  title  by  letter,  and 
up  to  the  time  of  returning  the  team  to  Truro  on  the  15th 
October,  kept  it  without  defendant's  bailiwick.  I  must 
not  be  understood  as  saying,  however,  that  the  plaintiff 
secreted  the  team.,  as  there  is  no  evidence  to  substantiate 
such  a  statement,  other  than  the  general  evidence  that  the 
team  was  kept  without  the  county  of  Colchester. 

I  assess  the  damages  herein  for  the  conversion  and 

detention  of  the  horse  at  the  sum  of   $50.00 

and  the  buggy  and  harness  at 30.00 

880.00 

Digitized  byVjOOQlC 


MAHON    V.    CROWE.  255 

and  direct  that  the  plaintiff  is  entitled  to  an  order  for 
judgment  against  the  defendant  for  the  said  sum  of  eighty 
($80.00)  dollars,  without  costs. 

Necessary  amendments  to  pleadings  may  be  made." 

1895,  November  13th.  H.  A.  Lovett,  in  support  of 
appeal. — Plaintiff  had  actual  notice  that  there  was  an 
attachment  against  the  goods  in  the  hands  of  the  sheriff. 
Having  this  notice,  he  had  the  goods  removed  beyond  the 
sheriff's  bailiwick,  and  got  the  debtor's  authority  to  take 
them  for  his  debt.  Under  the  circumstances  he  was  not  a 
purchaser  for  value.  Order  40,  Rule  32.  Under  R.  S., 
3rd  Series,  p.  606,  sec.  6,  attachments  did  not  bind  until 
levy  made.  The  subsequent  legislation  appears  in  Acts  of 
1865,  c.  10,  s.  1  ;  R  S.,  4th  Series,  c.  94,  s.  269  ;  c.  97,  s.  51 ; 
R.  8.,  5th  Series,  Order  46,  Rule  4 ;  Order  40,  Rule  1  ; 
Appendix  H,  p.  1072.  The  object  was  to  place  attach- 
ment in  the  same  position  as  execution.  It  has  been 
decided  that  Order  41,  Rule  1,  was  only  passed  for  the 
benefit  of  purchasers  for  value,  without  notice.  The  cases 
are  collected  in  Archbold's  Q.  B.  Prac,  104.  See  also 
Hutcheson  v.  Johnston,  1  T.  R.,  729,  731.  Where  a  man, 
by  his  wrongful  act,  has  taken  goods  beyond  the  sheriff's 
jurisdiction,  he  cannot  acquire  title.  Parsons  v.  Dickenson, 
11  Pick.,  352.  As  to  the  reason  for  the  protection  given 
— Ex  parte  Hillman,  10  Ch.  D.,  622  ;  Padgett  v.  Lawrence, 
40  Am.  Dec,  237  ;  Lockwood  v.  Bates,  12  Am.  Dec,  121 ; 
Dickerson  v.  Tillinghast,  25  Am.  Dec,  528 ;  Harris  v. 
Horner,  30  Am.  Dec,  182.  An  action  of  conversion  will  not 
lie  where  the  taking  is  under  immediate  process.  McLean  v. 
Bradley,  2  S.  C.  C,  550.  There  must  be  an  intention  to 
convert.  National  Bank  v.  Rymill,  44  L.  J.  N.  S.,  767. 
There  is  some  ground  for  contending  that  the  team,  being 
part  of  the  outfit  of  the  stable,  was  bound  by  the  levy, 
although  out  at  the  time.  19,  20  Vic,  c  97 ;  Smith's 
Mercantile  Law,  p.  909  ;  O'Brien  v.  Murray,  17  Irish 
C.  LM  54. 


-*•» 
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the  goods  were  secreted.  The  creditor  had  no  standing 
until  there  was  a  levy.  There  is  no  distinction  between 
taking  goods  under  attachment  and  execution.  In  McLean 
v.  Bradley,  2  S.  C.  C,  549,  550,  Mr.  Justice  Strong  admits 
that  levy  under  attachment  would  be  a  conversion. 
Hollands  v.  Fowler,  7  H.  L.,  756.  There  was  no  warrant 
for  depriving  plaintiff  of  costs.  There  must  be  some 
substantial  reason  for  taking  them  away.  Cooper  v. 
Whittingham,  15  Ch.  D.,  554 ;  Jones  v.  Curling,  13  Q.  B.  D., 
268  ;  14  P.  D.t  52  ;  24  Ch.  D.,  237.  Plaintiff  had  the  same 
right  to  get  ahead  of  the  attaching  creditors  that  any 
other  creditor  had.  In  taking  the  property  plaintiff  com- 
mitted no  wrong  against  any  one  except  the  owner.  The 
last  case  here  on  the  subject  of  costs  is  Croft  v.  Jodrey. 

Lovett,  in  reply. — There  is  no  appeal  as  to  costs  except 
where  the  court  below  proceeds  on  a  wrong  principle.  5 
Ex.  D.,  307  ;  14  App.  Ca.,  336.  The  judge,  in  exercising 
his  discretion,  can  consider  the  conduct  of  the  party  even 
prior  to  the  legislation.  As  to  construction  of  statutes — 
Endlich  on  Statutes,  sees.  378,  381.  As  to  construction  of 
Order  40,  Rule  8,  Fellows  v.  Thornton,  14  Q.  B.  D.,  335, 337, 

1896,  January  18th.— Meagher,  J.— The  conclusion  of 
the  learned  county  court  judge,  whose  decision  is  before  us 
for  review,  to  the  effect  that  the  plaintiff  was  entitled  to 
recover,  was,  in  my  opinion,  correct.  There  was  sufficient 
consideration  for  the  sale  of  the  team  from  David  Mahon 
to  the  plaintiff;  a  written  contract  of  sale  was  proved, 
followed  by  delivery,  or  by  possession  at  all  events,  thus 
perfecting  the  plaintiff's  title  before  the  defendant  actually 
levied   upon  it. 

I  can,  therefore,  perceive  no  reason  for  disturbing  the 
judgment  appealed  from.  The  defendant's  appeal  will, 
'accordingly,  be  dismissed. 

The  plaintiff  appealed  from  the  decision  refusing  him 
the  costs  of  the  action. 

I  have  no  manner  of  doubt  that  I  should,  if  I  had  been 
the  trial  judge,  have  found  that  the  plaintiff  knew  e very- 
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thing  that  had  been  done  by  defendant  under  the  writs  of 
attachment  before  the  former  took  possession  of  the  team 
on  its  return  to  Truro  on  the  13th  of  September,  and 
before  he  wired  the  offer  of  purchase  to  his  brother  David  ; 
and  that  he  went  deliberately  to  work  to  place  this  pro- 
perty out  of  the  defendant's  reach,  and  keep  it  there  until 
he  completed  his  intended  purchase.  By  adroit  manage- 
ment, and  by  wrongfully  taking  possession  of  the  team, 
he  accomplished  his  purpose.  We  are  obliged  to  regard  his 
title  as  valid  so  far  as  the  defendant  is  concerned ;  but  I 
think  his  conduct  of  such  a  character,  in  respect  to  its 
effect  in  defeating  and  evading  the  process  of  the  court,  as 
to  merit  the  punishment  accorded,  viz.,  deprivation  of 
costs. 

Plaintiff's  appeal,  therefore,  fails  and  will  be  dismissed. 

Graham,  E.  J.  and  Henry,  J.  concurred 
Ritchie,  J.  concurred  except  as  to  costs. 


Crowell    v.    Lonoard. 

Before  Ritchie  and  Townshcnd,  J  J.,  Graham,   E.  J.,   and 
Meagher,  J. 

Promissory  note  made  payable  at  a  particular  place — Form  of  statement  of 
claim  a*  to  presentment — Reception  of  affidavit  showing  presentment — 
Effect  of— Sufficiency  of  words  "  duly  presented  for  payment ." 

In  an  action  on  two  promissory  notes  made  payable  to  plaintiff's  order  60 
and  90  days  after  date,  respectively,  at  the  People's  Bank  at  Halifax, 
the  statement  of  claim  alleged  that  the  notes  were  "  duly  presented 
for  payment,"  and  were  dishonored,  without  averring  presentment  at 
the  Bank." 

Appearance  was  entered,  but  no  grounds  of  defence  were  delivered. 

On  application  by  Chamber  summons,  under  Order  14,  Rule  1,  for  leave  to 
enter  judgment,  the  judge  received  an  affidavit  showing  as  a  matter  of 
fact  that  the  presentment  was  properly  made. 

Defendant  relied  on  the  defect  in  the  statement,  and  produced  no  affidavit 
of  merits 

Held,  that  the  Chambers  judge,  by  receiving  the  affidavit  as  to  present- 
ment, treated  the  matter  as  if  an  amendment  had  been' made,  and  the 
objection  removed,  and  that,  therefore,  the  objection  should  not  be 
be  given  effect  to  on  appeal. 

Qwere,  whether  the  form  of  statement  was  not  good. 
17 — N.  S.  R.  28. 
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Plaintiff  sued  to  recover  the  amount  of  two  promissory 
notes  made  by  defendant  payable  to  plaintiff's  order  sixty 
days  and  ninety  days  after  date,  respectively,  at  the  Peoples' 
Bank  of  Halifax.  The  statement  of  claim  alleged  that  the 
notes  were  "  duly  presented  for  payment"  and  were  dis- 
honored. Defendant  entered  an  appearance  but  no  grounds 
of  defence  were  delivered.  Application  was  made  by 
Chamber  Summons,  under  Order  14,  Rule  l,for  leave  to  enter 
judgment.  The  application  was  heard  by  Chipman,  C.  C.  J., 
acting  as  judge  for  district  No.  1,  and  was  opposed  solely 
on  the  ground  that  the  indorsement  on  the  writ  did  not 
contain  a  proper  averment  of  presentment  of  the  notes 
at  the  Peoples'  Bank  for  payment.  The  learned  judge 
received  an  affidavit  of  the  messenger  of  the  Bank,  showing 
that  the  notes  had  been  duly  presented  for  payment  to 
the  teller  of  the  Bank,  and  granted  the  order  applied  for 
with  costs.     Defendant  appealed. 

1895,  Nov.  27th. — J.  A.  Payzant  in  support  of  appeal. 
W.  B.  McCoy,  Q.  C,  contra. 

1896,  January  18th.  Meagher,  J.— The  plaintiff  sued 
upon  two  notes  made  by  the  defendant  in  his  favor,  payable 
at  the  Peoples'  Bank  of  Halifax.  The  indorsement  upon 
the  writ  did  not  allege  more  than  that  the  notes  were  duly 
presented  for  payment  and  were  dishonored.  The  sum- 
mons to  enter  judgment  under  Order  14,Rule  1,  was  founded 
upon  an  affidavit  of  the  plaintiff,  which  did  not  go  further 
than  the  indorsement.  Upon  the  hearing  before  the  learned 
County  Court  judge  it  was  objected,  that  there  was  no 
sufficient  aveiment  or  proof  that  the  notes  were  presented 
at  the  Peoples'  Bank  for  payment,  and  thereupon  the  learned 
judge  gave  leave  to  read  an  affidavit  of  John  Maguire,  the 
Peoples'  Bank  messenger,  shewing  due  presentment  of  the 
notes  at  that  Bank.  No  affidavit  of  merits,  or  otherwise, 
was  produced  or  usod  on  behalf  of  the  defendant.  It  must 
therefore  be  assumed  that  there  is  no  real  defence  to  this 
action. 


Digitized  byVjOOQlC 


HAWKINS    v.    SNOW.  259 

By  permitting  the  affidavit  of  Maguire  to  be  read  and 
used  upon  the  motion,  it  seems  to  me  the  learned  judge 
treated  the  matter  as  if  an  amendment  had  been  made,  and 
the  objection  which  was  raised  thereby  removed,  and  there- 
fore I  do  not  think  effect  ought  to  be  given  to  the  objection 
now.  SatckweU  v.  Clarke,  66  L.  T ,  (N.S.)  641 ;  Roberta 
v.  Plant,  (1895,)  1  Q.  B.  603,  are  in  point.  I  do  not  see  that 
in  so  deciding  this  case  we  are  coming  in  conflict  with  any- 
thing that  has  been  heretofore  decided  by  this  Court. 
Moreover  the  pleader  in  this  case  had  the  authority  of  a 
form  given  in  Chitty's  forms,  9th  edition,  page  88. 

I  think  the  appeal  should  be  dismissed  with  costs. 


Hawkins  v.  Snow. 

Before  Ritchie  and  Townshknd,  J  J.,  G  bah  am,  E.J.,  and  Meagher,  J. 

Action  for  malicious  prosecution— Omission  of  judge  to  instruct  jvry  on  a 

material  point — Not  excused  by  absence  of  request — Held  valid 

reason  for  setting  aside  verdict. 

In  an  action  for  malicious  prosecution  the  learned  trial  judge,  not  having 
been  requested  to  do  so,  omitted  to  instruct  the  jury  that  even 
although  the  defendant  believed  in  the  charge  he  was  making  he  might 
still  be  held  to  be  acting  maliciously 

Held,  that  the  judge  was  not  excused  from  directing  the  jury  on  a 
material  point  by  the  absence  of  a  request,  and  that  his  failure  to  do 
so  was  a  valid  reason  for  setting  aside  the  verdict. 

This  cause  having  been  sent  back  for  a  new  trial,  (see 
27  N.  S.,  p.  408,  where  the  facts  are  fully  stated,)  was  tried 
a  second  time  before  Mr.  Justice  Henry  with  a  jury.  The 
Court  was  now  moved  to  set  aside  the  verdict  for  defendant 
on  the  second  trial,  on  the  ground  of  misdirection,  non- 
direction,  and  on  other  grounds. 

1895,  December  19th,  F.  T.  Congdon  in  support  of 
appeal. 

A.  Drysdale,  Q.  C,  contra. 
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1896,  January  25th.  Townshend,  J.— It  is  to  be 
regretted  that  this  case  is  before  the  Court  again,  where 
the  jury  for  the  second  time,  on  the  same  evidence,  have 
given  the  same  verdict.  The  majority  of  this  Court  set 
aside  the  first  verdict  for  want  of  proper  direction  on  the 
question  of  malice.  Want  of  proper,  direction,  among  other 
grounds,  is  Again  complained  of,  and,  much  as  we  may 
deprecate  further  litigation,  we  must  give,  effect  to  the 
objection  if  well  founded. 

We  are  under  some  disadvantage  in  not  having  a  full 
report  of  the  learned  judge's  charge,  which  would  have 
assisted  us  in  ascertaining  from  its  general  scope  whether 
the  jury  had  been  properly  instructed  in  the  particulars 
excepted  to.  In  an  amended  statement  of  the  charge  fur- 
nished the  Court  at  the  argument  relative  to  the  principal 
ground  of  improper  direction,  or  want  of  direction,  the 
learned  judge  says : — 

"I  did  not  specifically  instruct  them  that  even  although 
the  defendant  believed  in  the  charge  he  was  making  he 
n  ight  still  be  held  to  be  acting  maliciously.  I  was  not 
requested  to  give  such  latter  instruction." 

With  all  deference  to  the  learned  judge,  the  absence  of 
request  will  not  excuse  him  from  instructing  the  jury  on 
every  material  point,  and  the  failure  to  do  so  is  a  valid 
reason  for  setting  aside  the  verdict.  In  the  decision  arrived 
at  by  the  majority  of  the  Court,  sending  this  cause  back  for 
a  new  trial,  deficiency  of  full  instructions  as  to  malice  was 
the  chief  reason  for  doing  so,  and  no  request  was  made  at 
the  trial  to  the  presiding  judge  for  fuller  instructions. 
Now  what  we  have  to  consider  is  whether  the  particular 
instruction  not  given  was  necessary,  and  essential  to  pre- 
senting to  the  jury  the  only  issue  then  being  tried.  The 
learned  judge  had  decided,  and  so  informed  them,  that  there 
was  absence  >pf  reasonable  and  probable  cause,  and  the  only 
question  then  for  their  consideration  was  that  of  malice. 
If  the  jury  came  to  the  conclusion  that  there  was  no  malice 
the  plaintiff  must  fail  in  his  action.  Assuming,  as  I  do,  that 
the  charge  was  correct  in  all  other  respects,  the  omission  to 


Digitized  byVjOOQlC 


HAWKINS    V.    SNOW.  261 

tell  the  jury  that  even  though  the  defendant  believed  in  the 
charge  he  made,  yet  if  they  were  convinced  by  the  evidence 
that  he  was  actuated  by  other  indirect  and  malicious 
motives  in  doing  so,  their  verdict  should  be  for  the  plaintiff, 
left  them  without  proper  and  neeessary  instructions  on  one 
of  the  most  material  points.  Nothing  would  be  more 
natural  than  for  the  jury  to  think,  in  the  absence  of  such 
instructions,  that  the  defendant's  belief  in  his  right  to  make 
such  a  charge  justified  his  action,  no  matter  what  other 
motives  influenced  him.  More  especially  is  this  probable 
in  the  light  of  another  proposition  of  law  stated  to  them 
correctly,  that  the  fact  that  there  was  no  criminality  in  the 
taking  of  the  coffin  would  not  determine  the  question  of 
malice  against  the  defendant  if  he  thought  the  case  to  be 
one  of  crime.  The  omission  of  the  former,  taken  in  connec- 
tion with  the  latter,  must  have  impressed  upon  the  jury 
that  the  defendant's  mere  belief  in  the  charge  in  itself 
rebutted  malice.  As  to  the  necessity  for  this  instruction 
we  find  in  Brown  v.  Hatvkea,  (1891)  2  Q.  B.,  718,  Lord 
Esher  says : — 

"  In  this  case  the  jury  have  found  that  the  defendant 
did  honestly  believe  in  the  full  charge  that  he  laid  before 
the  magistrates.  Under  these  circumstances  we  have  to  see 
whether  there  was  any  evidence,  beyond  the  absence  of 
reasonable  and  probable  cause,  on  which  the  jury  might 
find  that  the  defendant  was  malicious  in  fact.  It  might  be 
shown  that,  although  the  defendant  thought  the  plaintiff 
was  guilty  ;  yet,  in  preferring  the  charge,  he  was  not  acting 
upon  that  view,  but  from  some  indirect  motive." 

The  whole  tenor  of  the  judgment  in  the  above  case 
points  especially  to  this  consideration,  and  has  a 
strong  bearing  on  the  case  before  us.  The  judge  here, 
having  decided  the  question  of  absence  of  reasonable  and 
probable  cause  against  the  defendant,  it  became  very 
material  where,  as  here,  admissions  of  the  defendant  pointed 
to  other  motives  than  a  desire  to  vindicate  the  law,  for  the 
jury  to  be  specially  told  so.  Kay,  L.  J.,  in  Brown  v. 
Hawke8,  p.  728,  says  : 

"  The  judge  in  this  case  decided  there  was  an  absence  of 
such  cause.     That  left  to  the  jury   to  decide  merely   the 
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question  of  whether  the  defendant  was  actuated  by  malice. 
Now,  if  he  honestly  believed  the  charge  which  he  made 
against  the  plaintiff  some  distinct  evidence  is  required  to 
prove  malice,  and  the  only  question  before  us  is  what  is 
relied  on  as  evidence  of  malice." 

The  evidence  of  motives,  other  than  the  purpose  of 
bringing  a  criminal  to  justice,  is  chiefly  defendants  own 
admissions  on  the  witness  stand.  On  his  direct  examina- 
tion he  swore  that  he  himself  believed  in  the  charge  he  was 
making.     On  cross-examination  he  says: 

"  I  recovered  the  casket.  As  soon  as  I  recovered  it  I 
deemed  it  unnecessary  to  proceed  with  the  information. 
Ques.  As  soon  as  you  got  the  casket  you  deemed  it 
unnecessary  to  proceed  any  further  ?  Ans.  Exactly. 
Ques.  And  in  consequence,  after  recovering  the  casket, 
you  were  willing  to  abandon  the  prosecution  at  once? 
Ans.  Certainly.  Ques.  You  knew  he  took  it  (the  body)  for 
the  purpose  of  holding  the  inquest?  Ans.  Certainly. 
Ques.  You  knew  on  the  22nd  that  the  doctor  wanted  the 
body  for  the  purpose  of  holding  an  inquest?  Ans.  I  did 
after  he  came  to  my  building  and  demanded  it.  Ques. 
You  knew  that  he  took  the  casket  simply  as  a  convenient 
way  of  taking  the  body  ?     Ans.  I  should  think  so." 

There  is  more  evidence  of  a  similar  character  directly 
bearing  on  motives  of  his  action  in  taking  out  the  warrant 
unnecessary  to  quote.  Such  citations  as  I  have  given  point 
as  I  think,  very  strongly  to  the  necessity  of  explicit  instruc- 
tions on  this  important  part  of  the  case. 

The  learned  judge  might  have  put  questions  instead  of 
taking  a  general  verdict.  Had  he  done  so,  probably,  one  of 
them  would  have  been  some  such  question  as  the  following : 
'•  Did  defendant,  when  he  made  the  charge,  believe  he  had 
the  right  to  do  so  ?"  If  answered  affirmatively,  on  the  evi- 
dence before  us,  a  verdict  for  the  defendant  might  not  have 
been  upheld.  Another  question  must  have  been  submitted, 
that  is  to  say  : 

"  If  you  do  think  he  believed  in  his  right  was  he  in- 
fluenced, or  actuated  by  some  other  indirect  motive, — a 
motive  other  than  bringing  an  offender  tojustice  ?" 

This  view  of  the  evidence  was,  apparently,  not  brought 
to  the  notice  of  the  jury  at  all.     Its  importance  is  obvious 
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from  what  has  gone  before.  If  the  jury  answered  this 
affirmatively,  and  there  is  strong  evidence  on  which  they 
might  so  find,  the  plaintiffs  case  was  complete  in  the  two 
elements  necessary  for  success. 

For  these  reasons  I  have  come  to  the  conclusion  that 
the  verdict  should  be  set  aside  with  costs,  and  a  new  trial 
granted. 

Ritchie,  J.,  concurred. 

Graham,  E.  J., — I  perfectly  agree  with  the  learned 
judge  who  tried  this  case  that  there  was  a  want  of  reason- 
able and  probable  cause.  It  does  not  require  the  admissions 
of  the  defendants  on  cross-examination  to  show  that. 

The  facts  bear  no  resemblance  to  the  crime  of  theft.  A 
coroner  stealing  a  coffin  with  a  corpse  in  it,  to  hold  an 
inquest  on  that  corpse,  would  be  a  strange  incident.  The 
learning  about  stealing  is  wide  spread.  It  commenced  early 
in  the  history  of  the  race,  and  commences  early  in  the 
history  of  the  individual.  And  when  it  is  a  coroner,  in  the 
exercise  of  his  profession,  that  is  charged  with  stealing,  and 
there  is  with  him  a  file  of  policemen,  and  the  taking  is 
openly  in  the  presence  of  the  defendant's  workmen  and 
family,  and  after  ostentatious  demands  ;  and  the  subject  of 
the  theft  is  of  all  things  a  coffin,  the  only  decent  receptacle 
in  which  to  remove  the  remains  to  the  place  of  the  inquest. 
I  can  hardly  think  of  a  more  extreme  case,  short,  perhaps, 
of  charging  the  dead  man  himself  with  carrying  it  off. 
In  the  more  recent  decisions  of  this  character  which  are 
reported  there  was  room  for  the  exercise  of  belief.  There 
the  prosecutors  were  obliged  to  depend  on  suspicious 
circumstances  and  on  information  from  others.  Here  the 
prosecutor  knew  every  fact  of  his  case. 

I  have  seen  no  case  so  extreme  as  this,  but  there  are 
cases  where  the  prosecution  was  wide  of  the  crime  charged, 
and  the  want  of  reasonable  and  probable  cause  was  deter- 
mined against  the  prosecutor  on  the  trial  of  the  action 
I  refer  to  such  cases  as  Hwntly  v.  Simson.  27  L.  J.  Ex. 
134;   Heath    v.    Heape,  1   H.   &    N.    478;   Mitchell    v. 
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Williams,  11  M.  &  W.  215 ;  Brooks  v.  Warwick,  2  Starkie 
389  ;  Stewart  v.  Beaumont,  4  F.  &  F.  1034. 

But  the  jury  having  these  functions  to  perform  in  con- 
nection with  the  question  of  indirect  motive,  usually  called 
malice,  have  found  a  verdict  for  the  defendant. 

In  my  opinion  there  was  (1)  a  case  of  what  is  sometimes 
called  express  malice  to  submit  to  the  jury,  and  (2)  there  was 
•also,  failing  that,  a  very  strong  case  from  which  to  infer 
^malice.  The  terms,  although  old,  are  not  now  very  good  ones, 
fcut  a  sentence  of  Cave,  J.,  in  Brown  v.  Hawkes,  (1891.)  2Q. 
B.,  718,  will  explain  what  I  mean.  He  says ;  ■■  malice  can  be 
proved  either  (1)  by  showing  what  the  motive  was,  and  that 
it  was  wrong,  or  (2)  by  shewing  that  the  circumstances 
were  such  that  the  prosecuction  can  only  be  accounted  for 
by  imputing  some  wrong  or  indirect  motive  to  the  prosecu- 
tor." 

And  the  same  judge  in  Abratlis  case,  11  Q.  B.  D.,  443, 
indicates  what  he  meant  by  malice,  thus : — 

"  That  is  to  say  were  they  actuated  by  some  motive 
other  than  an  honest  desire  to  bring  a  man  whom  they 
believed  to  have  offended  against  the  criminal  law,  to 
justice." 

In  another  sentence  he  speaks  of  it  thus  : — 

"  Actuated  by  some  indirect  motive  other  than  a  sincere 
wish  to  bring  a  supposed  guilty  man  to  justice." 

Considering  the  struggle  which  unhappily  existed  in 
this  case,  and  the  haste  in  making  the  charge  upon  suffer- 
ing a  defeat,  in  my  opinion,  there  existed  room  for  a  finding 
that  the  motive  which  actuated  defendant  was  a  desire  to 
retaliate.  I  do  not  say  that  there  is  clear  proof  of  it,  but  there 
is  certainly  a  reasonable  case  for  the  jury.  I  do  not  attach 
much  importance  to  one  motive  that  was  suggested,  namely, 
that  he  wished  to  recover  his  coffin.  That  he  abandoned 
the  prosecution  when  he  became  cool  is  important,  but  not 
that  he  abandoned  it  upon  the  recovery  of  the  coffin. 

Now  I  do  think  that  belief  in  the  charge  is  almost  out 
of  the  case.  I  shall  deal  with  that  presently.  In  Brown 
v.  Hawkes,  (1891,)  2  Q.  B ,  718,  the  jury  had  found  that  the 
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defendant  did  honestly  believe  in  the  truth  of  the  charge 
that  he  laid  before  the  magistrate.  I  understand  from  that 
case,  that  if  the  honest  belief  was  an  admitted  fact,  then 
no  malice  could  be  inferred  from  the  mere  absence  of  reason- 
able and  probable  cause  only.  But  the  judges  in  that  case 
tlid  not  say  that  it  would  negative  its  existence  if  there  was 
evidence  of  express  malice.  On  the  contrary,  Lord  Esher 
said: — 

"  Under  these  circumstances/'  (a  finding  of  honest  belief 
being  one  of  them),  "  we  have  to  see  whether  there  was 
any  evidence  beyond  the  absence  of  reasonable  and  probable 
cause  on  which  the  jury  might  find  that  the  defence  was 
malicious  in  fact.  It  might  be  shown  that  although  the 
defendant  thought  the  plaintiff  was  guilty,  yet,  in  prefer- 
ring the  charge,  he  was  not  acting  upon  that  view,  but  from 
some  indirect  motive." 

I  cannot  tell  from  this  portion  of  the  summing  up, 
what  weight  was  attached  to  the  statement  made  by  the 
defendant  on  the  witness  stand,  that  he  believed  in 
the  charge. 

But,  apparently,  weight  was  attached  to  it,  and,  naturally, 
counsel  for  defendant,  as  it  was  his  best  point,  emphasized 
it.  Now  if  weight  was  attached  to  it,  then,  in  dealing  with 
this  subject,  namely,  express  malice,  and  the  express  evi- 
dence tending  to  show  it,  I  am  disposed  to  think  that  the 
jury  should  have  been  cautioned  that  honest  belief  alone 
would  not  negative  the  existence  of  express  malice.  Such 
emphasis  is  placed  upon  the  power  of  "honest  belief  in  the 
charge,"  in  that  very  case  of  Brovm  v.  Hawkes,  that  one 
might  get  the  impression  that  it  displaces  both  express  and 
implied  malice.  But  the  judges,  and  Lord  Esher  parti- 
cularly, have  said  otherwise.  And  in  this  case  a  jury  might 
infer  that  if  the  prosecutor  thought  the  case  to  be  one  of 
crime,  the  question  of  malice  was  disposed  of.  Indeed^ 
when  the  evidence  in  this  case  is  contrasted  with  what  would 
appear  to  be  an  honest  desire  to  bring  a  supposed  guilty 
man  to  justice,  it  is  not  unreasonable  to  ask  another  jury 
for  their  opinion  on  this  case. 
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Then,  coming  to  the  second  part  of  the  sentence  used  by 
Cave.  J.,  which  is  put  more  fully  in  the  same  judgment, 
thus : — 

'•'  Of  course  there  may  be  such  plain  want  of  reasonable 
and  probable  cause  that  the  jury  may  come  to  the  conclu- 
sion that  the  prosecutor  could  not  honestly  have  believed 
in  the  charge  he  made,  and,  in  that  case,  want  of  reasonable 
and  probable  cause  is  evidence  of  malice." 

I  cannot  help  thinking  that  the  question  here  was 
whether  the  prosecutor  had  the  belief  that  the  crime  of 
theft  had  been  committed ;  not  what  was  the  effect  of  that 
belief.  I  suppose  his  answer  as  to  his  belief  was  to  be  con- 
sidered, but  it  was  to  be  considered  with  his  admissions  as 
to  what  he  knew,  the  foundations  of  his  belief,  and  a  con- 
clusion reached  as  to  what  he  must  have  honestly  believed. 
It  is  not  going  far  to  say  he  believed  in  a  charge  that  he 
had  indeed  already  sworn  to.  I  think  there  is  such  a  great 
difference  between  the  facts  present  to  the  mind  of  the 
prosecutor  in  this  case,  and  those  which  would  constitute 
the  crime  of  theft,  that  if  much  weight  is  attached  to  a 
statement  of  belief,  which,  inasmuch  as  the  facts  were  known, 
is  merely  a  statement  of  belief  that  the  law  was  altogether 
different  from  what  it  really  was,  there  will  be  a  difficulty 
about  a  recovery  in  any  action  of  this  character.'  If 
counsel's  opinion  in  England  barely  paved  a  man  in  the 
consideration  of  malice,  (it  did  not  in  all  cases),  it  is  going 
very  much  further  to  allow  a  man  to  save  himself  from  the 
imputation  of  indirect  motive,  because  of  his  own  unsup- 
ported opinion,  much  less  his  mere  statement  of  what 
he  believed,  which  cannot  be  contradicted.  I  admit  that  it 
is  an  important  feature  in  the  defendant's  favor  that  the 
prosecutor  persuaded  the  stipendiary  magistrate,  who  was 
a  lawyer,  to  issue  a  warrant.  Did  he  tell  him  all  the  facts? 
And  might  it  not  be  a  reasonable  enquiry,  even  in  this 
country,  whether  a  man,  in  a  case  involving  such  a  grave 
charge,  should  not  first  go  to  a  solicitor  to  have  the 
information  framed  from  the  facts  in  his  possession. 

I  have  come  to  the  conclusion  that  the  jury  have 
attached  too   much   importance   to   the  statement  of  the 
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defendant  as  to  his  belief.  In  ray  opinion  there  was  such 
a  plain  want  of  reasonable  and  probable  cause,  evidence 
showing  that  the  defendant  was  actuated  by  some  motive 
other  than  an  honest  desire  to  bring  a  man  to  justice  whom 
he  believed  to  have  offended  against  the  criminal  law,  that 
the  jury  have  come  to  a  wrong  conclusion, — wrong  in  the 
sense  of  the  leading  cases  in  the  House  of  Lords  and  Privy 
Council. 

There  ought  to  be  a  new  trial. 

Meagher,  J. — I  cannot  help  thinking  that  it  is  pro- 
bable our  conclusion  awarding  a  new  trial  may  work  an 
injustice.  There  is  no  question  of  misdirection  before  us, — 
it  is  one  of  non-direction  only.  Ever  since  Ford  v.  Lacyt 
30  L.  J.,  N.  S.  Ex.  352 ;  followed  by  Great  Western  Rail- 
way  Co.  v.  Braid,  1  Moo.  P.  C,  N.  S.,  101,  the  rule  as  to 
non-direction  has  been  very  well  known. 

While  I  do  not  desire  to  say  anything  about  the  weight 
of  evidence,  nor  what  the  verdict  of  the  jury  ought  to 
have  been  upon  the  testimony,  still  I  think  that  the 
case  before  us,  in  relation  to  the  facts,  and  the  charges 
reported,  is  sufficiently  unsatisfactory  to  require  us  to  sub- 
mit it  for  further  enquiry.  If  we  take  some  of  the  grounds 
of  the  notice  of  motion  as  our  guide,  it  would  appear  that 
the  point  now  made  was  discussed  in  the  charge  in  one 
aspect  or  another. 

The  learned  judge,  however,  in  regard  ^to  the  specific 
question  under  consideration,  has  reported  otherwise,  and 
we  must,  of  course,  accept  his  report  unhesitatingly. 
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The  City  of  Halifax  v.  Lithgow. 

Before  McDonald,    G.  J.,  Ritchie  and  Townshexd,  J  J  ,  Graham, 
E.  J.,  and  Hexrt,  J. 

Property  owner— Liability  to*  contribute  towards  cost  of  laying  sidewalk— 
Construction  of  Acts  of  186 1,  c  39,  «  IS,  Ads  of  1890,  c.  60,  s.  14 

ity  the  Acts  of  1861,  c.  39,  8.  13,  owners  of  real  estate  fronting  on  certain 
specified  streets  in  the  City  of  Halifax,  were  required  to  supply  brick 
and  cnt  granite  curbstones  for  sidewalks,  to  tne  satisfaction  of  the 
Committee  of  Streets,  to  be  laid  down  at  the  expense  of  the  city,  pro- 
vided that  where  brick  or  stone  sidewalks  were  already  laid  down, 
which,  in  the  judgment  of  the  committee,  were  good  and  sufficient,  the 
owner  or  owners  of  the  lots,  in  front  of  which  they  were  laid  down, 
were  not  to  be  called  upon  to  provide  brick  and  stone  as  before 
directed. 

By  the  Acts  of  1890,  c.  60,  s.  14,  the  City  Council  of  the  City  of  Halifax 
were  authorized  to  borrow  a  sum  of  money  (^or  the  purpose  of  cover- 
ing such  sidewalks  of  said  city,  as  the  City  Council  shall  determine, 
with  brick,  flat  stones,  concrete,  &c  ,  &c,  such  work  to  be  done  under 
the  direction  of  the  City  Engineer,  and  one  half  the  cost  to  be  a  charge 
against  the  owner  or  owners  of  the  property. 

In  the  year  1867  the  owner  of  property,  subsequently  acquired  by  defend* 
ant,  supplied  brick  and  granite  curbstones  to  the  satisfaction  of  the 
Street  Committee,  and  the  same  were  laid  in  front  of  his  property  in 
accordance  with  the  provisions  of  the  Act  of  1861.  In  August  1891,  the 
City  Council  authorized  the  construction  of  a  concrete  sidewalk  in 
front  of  defendant's  property  under  the  provisions  of  the  Act  of  1890. 

Held  per  Henry,  J.,  Ritchie,  J.,  and  Graham,  E.  J.,  concurring, 
McDonald,  C.  J.,  and  Townshend,  J.,  dissenting,  that  defendant 
was  not  liable  to  pay  one-half  the  cost  of  the  latter  sidewalk. 

This  was  a  special  case  submitted  for  the  purpose  of 
determining  the  liability  of  persons  who  had  contributed 
towards  the  construction  of  brick  or  stone  sidewalks  in  the 
City  of  Halifax,  under  the  Acts  of  1861,  c.  39,  s.  13  and 
following  sections,  to  be  called  upon  to  contribute  towards 
the  cost  of  re-covering  the  same  sidewalks  with  "  brick, 
flat  stones,  concrete,  granite,  or  any  other  appropriate  per- 
manent material,"  under  the  Acts  of  1890,  c  60,  s.  14. 

The  sections  of  the  act  of  1861  relating  to  the  liability 
of  property  owners,  read  as  follows : — 

Section  13.  "  After  the  passing  of  this  Act  the  owners 
of  real  estate  fronting  on  the  streets  within  the  following 
limits,  viz:  From  the  foot  of  Cornwallis street  along  Water 
street  to  the  north  side  of  Morris;  thence  westerly  to 
Pleasant  into  Barrington  street;  thence  along  Barrington 
street  to  Buckingham  street;   thence  down  Buckingham 
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street  to  Water  street ;  thence  along  Water  street  to  the 
place  of  beginning,  including  all  cross  streets  within  these 
limits,  shall  provide  and  supply  bricks  and  cut  granite  curb* 
stones  to  the  satisfaction  of  the  committee,  which  shall  be 
laid  down  at  the  expense  of  the  city,  provided  that  where 
brick  or  stone  sidewalks  shall  be  already  laid  down,  which 
shall,  in  the  judgment  of  the  committee,  be  good  and  suffi- 
cient, they  shall  not  call  on  the  owner  or  owners  of  the 
lots,  in  front  of  which  such  sidewalks  are  laid  down,  to 
provide  bricks  or  granite  as  before  directed ;  but  if  such 
stone  or  brick  sidewalks  shall  not  in  the  judgment  of  such 
committee,  be  equal  in  quality  to  those  being  laid  down 
under  their  direction,  or  shall  not  be  of  sufficient  width,  or 
of  the  proper  grade,  then  the  street  committee  shall  proceed 
under  the  provisions  of  this  Act,  as  if  no  such  brick  or  stone 
sidewalks  were  already  laid  down. 

Section  14.  "  Within  the  limits  in  the  last  section 
defined,  it  shall  be  in  the  discretion  of  the  committee  of 
streets  to  commence  and  carry  on  the  work  of  laying  down 
such  sidewalks  of  brick  or  stone  in  any  streets  or  places 
they  may  think  fit." 

Section  15.  "If  any  owner  of  real  property  shall  neg- 
lect or  refuse  within  thirty  days  after  notice  to  that  effect 
from  the  superintendent  of  streets,  served  on  the  owner  or 
agent,  or  left  at  his  last  place  of  abode,  to  provide  such 
bricks  and  granite,  the  committee  shall  provide  the  same 
and  the  cost  shall  be  borne  by  the  owners  or  owner  of  the 
real  property,  and  the  cost  shall  be  recovered  as  a  common 
debt  in  the  Supreme  Court,  or  in  the  Mayor's  Court,  accord- 
ing to  the  amount." 

By  Section  14  of  Chapter  GO  of  Acts  1890 :— "The  council 
is  hereby  authorized  to  borrow  on  the  credit  of  the  City  of 
Halifax,  as  the  same  may  be  required  from  time  to  time,  a 
sum  not  exceeding  two  hundred  and  fifty  thousand  dollars, 
for  the  purpose  of  covering  such  sidewalks  of  said  city  as 
the  city  council  shall  determine,  with  brick,  fiat  stones,  con- 
crete, granite,  or  any  other  appropriate  permanent  material, 
and  for  generally  improving  the  condition  of  and  paving 
such  btreets,  and  the  purchase  of  such  machinery,  appli- 
ances, and  permanent  material  as  the  city  council  may 
determine,  on  the  recommendation  of  the  city  engineer.  It 
shall  decide  upon  such  work  to  be  done  under  the  direction 
and  superintendence  of  the  city  engineer;  one-half  the  cost 
of  covering  the  said  sidewalks,  as  above  mentioned,  shall  be 
a  charge  against  the  owner  or  owners  of  the  property  in 
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front  of  which  said  work  is  done,  and  shall  form  a  prior 
lien  on  said  property,  from  the  time  the  city  engineer  shall 
fyle  in  the  office  of  the  City  Board  of  Works  a  certificate 
showing  the  total  cost,  which  shall  be  conclusive  as  to  the 
amount  and  the  ownership  of  said  property,  and  the  lien 
may  be  enforced  and  collected  in  the  same  manner,  and  with 
the  same  rights  and  remedies,  as  taxes  on  real  estate  are 
now  collected  ;  and  may  also  be  collected  in  the  name  of  the 
city  as  an  action  of  debt  due  in  any  court  of  competent 
jurisdiction." 

In  the  year  1867  the  then  owner  of  the  property  owned 
by  defendant  at  the  time  of  the  commencement  of  this 
suit,  supplied  brick  and  granite  curbstones  to  the  satisfac- 
tion of  the  street  committee,  and  the  same  were  laid  in 
front  of  his  property  by  the  city  in  accordance  with  the 
Act  of  1861. 

In  August,  1891,  the  city  council,  on  the  recommenda- 
tion of  the  city  engineer,  determined  and  directed  by  a 
resolution  to  lay  a  concrete  sidewalk  on  the  east  side  of 
Barrington  street  to  Salter  street,  under  the  direction  and 
superintendence  of  the  city  engineer,  commencing  from  the 
north  end  of  the  concrete  sidewalk  then  laid  in  front  of 
government  house  on  the  eastern  side  of  said  Barrington 
street,  the  defendant's  property  being  included  in  said 
bounds. 

In  pursuance  of  said  resolution  the' city  engineer  took 
up  the  brick  sidewalk  in  front  of  defendant's  property,  and 
replaced  the  same  by  a  concrete  sidewalk.  At  that  time 
the  said  brick  sidewalk  had  become  uneven,  and  the  hollow 
parts  of  said  sidewalk  retained  several  pools  of  water  which 
lodged  there. 

After  the  completion  of  the  said  work  by  the  city 
engineer,  he  fyled  in  the  office  of  the  City  Board  of  Works 
a  certificate,  as  required  by  Section  14  of  said  Chapter  60 
of  18^0,  showing,  among  other  things,  the  total  coat  of  said 
work  in  front  of  said  property,  and  the  name  of  the  owner 
thereof,  being  the  defendant  herein. 

The  City  of  Halifax  now  claimed  one-half  of  the  cost  of 
covering   said   sidewalk  with    concrete   in    front   of  said 
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def  endantVproperty  to  be  a  charge  against  the  said  defend- 
ant as  owner,  and  that  he  was  liable  therefore,  and  a  lien  on 
the  property  for  said  amount  from  the  time  of  filing  said 
certificate,  in  accordance  with  the  terms  of  said  Section 
14  of  Chapter  60  of  Acts  of  1890. 

1895,  December  18th.  W.  F.  MacCoy,  Q.  ft,  for  plain- 
tiff. The  city  has  power  to  order  the  taking  up  of  an  old 
sidewalk,  and  the  laying  of  a  new  one,  if,  in  the  opinion  of 
the  city  engineer,  it  is  desirable  to  do  so.  (Ritchie,  J. — The 
Statutes  does  not  say  that  the  owners  are  to  be  liable  for 
repairs.) 

F.  B.  Bell,  for  defendant. — The  first  Act  was  passed  in 
1861.  It  was  re-enacted  in  the  consolidation  Act  of  1864. 
By  the  latter  Act  owners  were  required  to  furnish  bricks 
and  stone  to  the  satisfaction  of  the  council,  which  the  city 
would  lay.  Wherever  there  was  a  satisfactory  sidewalk 
already,  that  could  be  accepted  in  lieu  of  a  new  one.  Pro- 
prietors contributed  nothing  for  repairs.  The  former  owner 
of  the  property  in  question  furnished  bricks  and  stone  under 
that  Act,  in  1867.  (Graham,  C.  J. — When  that  was  worn 
out  could  he  not  be  asked  to  furnish  new  bricks  ?)  No,  the 
Act  was  exhausted.  There  is  no  obligation  in  any  Act  for 
property  owners  to  repair.  By  the  Act  of  1864,  the  pro- 
perty in  the  streets  was  vested  in,  and  the  obligation  to 
repair  was  imposed  upon  the  committee  of  streets.  The 
sidewalks  were  treated  as  part  of  the  streets. 

The  city  was  authorized  to  borrow  a  sum  not  exceeding 
$200,000.  This  was  borrowed  and  expended.  In  1890  an 
Act  was  passed  to  borrow  a  further  sum  of  money  to  pave 
the  streets  of  the  city  with  permanent  material.  The  former 
Act  was  not  repealed.  If  the  sidewalk  required  repairs  the 
city  was  bound  to  do  it  at  its  own  expense.  If  the  city 
wanted  to  lay  a  new  one  it  would  have  to  do  it  at  its  own 
expense.  The  primary  burden  being  on  the  city,  any  Act 
which  cuts  it  down  must  be  construed  strictly.  All  the 
Acts  must  be  read  together  as  a  whole.  Fallham  v.  Good- 
win, 1  Ex.,  D.  400;  Bonella  v.   Tivickenham  Board   of 
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Health,  20  Q.  B.,  D.  63 ;  Hornsey  Local  Board  v.  Davis, 
(1893),  1  Q.  B.,  756. 

MacCoy,  Q,  C,  in  reply. — The  material  to  be  supplied 
under  the  old  Act  was  brick.  The  new  Act  of  1590  estab- 
lished a  different  system.  Defendant  could  be  called  upon 
under  the  latter  Act,  notwithstanding  that  he  supplied 
brick  under  the  Act  of  1884. 

The  decision  of  the  council  as  to  streets  where  side- 
walks are  to  be  laid  is  conclusive  and  cannot  be  reviewed. 
There  is  no  limitation  as  to  the  streets.  Power  to  compel 
owners  to  pay  extends  to  requiring  them  to  repay ,— Dillon 
on  Municipal  Corporations,  Vol.  2,  Sees.  686-780.  (Henry* 
J. — That  is  not  of  much  assistance  when  we  have  the  Act 
It  is  a  question  of  construction.) 

1896,  January  20th.  Henry,  J. — This  is  a  special  case 
for  the  opinion  of  the  court.  The  question  is,  whether  a 
person  who  has  in  respect  of  property  owned  by  him,  con- 
tributed to  the  construction  of  the  covering  of  a  sidewalk 
under  the  Act  of  1861,  is  liable  also  under  the  Act  of  1890 
to  contribute  to  the  construction  of  a  new  covering  for  the 
same  sidewalk  ?  The  answer  to  this  question  depends  upon 
the  construction  of  Section  14  of  the  Act  of  1890,  which  is 
set  out  in  full  in  the  special  case.  In  endeavoring  to  cor- 
rectly construe  this  section,  it  is  to  be  remembered  that  the. 
case  comes  under  the  operation  of  the  rule  that  all  charges 
upon  the  subject  must  be  imposed  in  clear  and  unambiguous 
language,  and  that,  in  case  of  doubt,  the  construction  most 
beneficial  to  the  subject  is  to  be  adopted.  Parke,  B.,  In  re 
Micklewaite,  11  Ex.,  456  ;  Bailey,  J.,  in  Denn  v.  Diamond, 
4  B.  &  C,  243. 

It  was  correctly  admitted  at  the  argument  that  neither 
under  the  Act  of  1861  alone,  nor  under  that  of  1890  alone, 
could  a  frontager  be  compelled  to  contribute  more  than  once. 
I  have  come  to  the  conclusion  that,  whatever  the  intention 
of  the  promoters  of  the  Act  of  1890  might  have  been,  that 
Act  cannot,  upon  its  proper  construction,  make  the  defen- 
dant, who  has  contributed  to  the  covering  of  the  sidewalk 
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in  question  under  the  earlier  Act,  liable  also  to  contribute 
to  a  new  covering  under  the  new  Act. 

The  object  of  the  Act  of  1861,  so  far  as  it  affects  this 
case,  was  to  enable  the  city,  within  certain  defined  limits, 
and  in  such  streets  as  its  street  committee  might  think  fit, 
to  construct  "  durable  and  substantial  sidewalks/'  but  only 
where  no  such  "  durable  and  substantial "  sidewalks  were 
already  in  existence.  That  object  was  to  be  accomplished 
partly  by  imposing  upon  the  frontagers  within  the  defined 
limits,  the  burden  of  supplying  the  necessary  materials  for 
the  work.  The  scheme  of  the  Act,  so  far  as  we  have  now 
to  do  with  it,  was  simply  to  accomplish  the  construction  of 
substantial  and  durable  sidewalks,  and  to  make  the  front- 
agers supply  the  material,  and  there  has  been  no  pretence 
that  under  this  Act  a  frontager,  as  such,  could  be  called 
upon  more  than  once.  It  is  important  to  note  here  also 
that  the  Act  excluded  from  its  operation  persons  in  front 
of  whose  lets  good  and  sufficient  sidewalks  were  already 
laid  down. 

The  Act  of  1861  must  of  course  be  considered  in 
construing  that  of  1890.  Now  the  object  of  the  Act 
of  1890,  so  far  as  we  are  concerned,  appears  to  be 
generally  the  same  as  that  of  the  earlier  Act,  namely,  to 
further  the  scheme  of  having  sidewalks  in  the  city  covered 
with  permanent  covering,  and  that  scheme  as  in  the  earlier 
Act,  is  to  be  contributed  to  by  the  frontagers,  who  however, 
instead  of  supplying  the  materials,  are  to  contribute  half 
the  cost  of  the  completed  work.  As  in  the  case  of  the  old 
Act,  (which  is  still  in  force),  it  was  not  pretended  that  an 
owner  of  land  adjoining  a  sidewalk  could  be  twice  called 
upon.  This  unquestionably  correct  view  of  the  position  of 
frontagers  under  the  two  Acts,  independently  of  each  other, 
seemed  to  me  at  the  close  of  the  argument,  to  be  fatal  to 
the  contention  of  counsel  for  the  city,  who  urged  that  the 
defendant  was  liable  to  the  application  of  both  Acts  ;  and 
now,  after  full  consideration  and  experience  of  considerable 
doubt  as  to  the  proper  conclusion,  I  regard  it  as  a  strong 
consideration  in  defendants  favor. 
18— N  s.  R.  28. 
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If  neither  of  these  Acts,  which  have  the  same  object, 
taken  by  itself,  contemplates  the  infliction  of  a  double  con- 
tribution to  the  attainment  of  that  object  by  any  one  or 
more  persons,  it  is  reasonable  to  say  that  if  the  latter  Act 
read  with  the  former  is,  to  impose  a  double  burden,  that  is, 
its  own  burden  in  addition  to  that  of  the  other  Act,  it 
should  say  so  in  unmistakeable  terms.  The  elementary 
rules  of  construction  in  connection  with  considerations  of 
unreasonableness  and  injustice  obviously  apply  here. 

The  argument  on  behalf  of  the  city  was  necessarily 
based  upon  and  confined  to  the  express  words  of  the  Act  of 
1890.  It  was  urged  that  these  words  gave  to  the  city 
council  a  discretionary  power  to  determine  what  sidewalks 
should  be  covered  with  the  permanent  materials  mentioned 
in  the  Act,  independently  of  the  question  whether  or  not 
the  former  Act  had  been  previously  applied,  and  that  there- 
upon the  owners  of  the  property  in  front  of  such  sidewalks 
became  liable  as  an  absolute  result.  If  it  were  not  for  the 
simple  but  important  rules  of  construction  already  referred 
to  this  contention  might  perhaps  be  allowed  to  prevail,  but 
it  should  be  noticed  that,  even  upon  a  strict  construction  of 
the  words  used  in  the  section,  independently  of  these  rules, 
it  is  not  at  all  clear  that  they  would  make  an  owner  liable, 
the  sidewalk  in  front  of  whose  lot  was  already  "  covered" 
by  a  "  permanent "  covering.  The  "  purpose  "  is  "  covering  " 
sidewalks  with  brick,  etc.,  and  "  one-half  the  cost  of  cover- 
ing the  said  sidewalks  as  above  mentioned,  shall  be  a  charge 
against  the  owner  or  owners,"  etc. 

Looking  at  the  two  Acts  together,  it  might  well  be 
argued  on  these  words,  independently  of  any  special  rules 
of  construction,  that  they  did  not  apply  to  sidewalks  already 
"  covered "  under  the  provisions  of  the  old  Act,  any  more 
than  they  did  to  sidewalks  already  "  covered,"  under  the 
provisions  of  the  new.  As  additional  considerations  in 
favor  of  the  conclusion  at  which  I  have  arrived,  I  should 
perhaps  mention  that  the  ownership  of  the  sidewalks  is 
vested  in  the  city,  and  that  upon  the  city  is  the  exclusive 
duty  of  maintaining  them.     Moreover,  it  is  important  to 
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note  that  the  special  case  shows,  not  that  the  sidewalk  in 
question  required  to  be  renewed  because  it  was  worn  out, 
but  that  it  required  to  be  renewed  because  a  new  sidewalk 
to  the  south  of  it  had  been  built  by  the  city  eight  inches 
higher  than  its  grade.  And  further  it  must  be  noted  that 
the  special  case,  while  it  shows  a  general  necessity  for  re- 
pairs to  the  sidewalk,  does  not  show  any  necessity  for 
renewal,  as  distinguished  from  repairs. 

The  cases  cited  by  Mr.  Bell  at  the'argument,  though  not 
given  as  being  closely  in  point,  are  favorable  to  the  con- 
struction which  I  think  should  prevail.  Board  of  Works 
of  Fulham  v.  Goodwin,  1  Ex.,  D.  400;  Bonella  v.  Twicken- 
ham Board  of  Health,  20  Q.  B.,  D.  63;  Hornsey  Local 
Board  v.  Davis,  (1893),  1  Q.  B.,  756. 

I  am  of  opinion  that  the  question  submitted  should  be 
answered  in  favor  of  defendant,  and  that  he  should  have 
judgment  for  his  costs. 

Ritchie,  J.,  and  Graham,  E.  J.,  concurred. 

Townshend,  J. — I  think  that  Section  14.  Chapter  60, 
of  the  Act  of  1890,  must  be  construed  to  mean  precisely 
what  in  plain  language  it  says,  that  the  sum  to  be  borrowed 
is  to  be  expended  "  for  the  purpose  of  covering  such  side- 
walks of  said  city  as  the  city  council  shall  determine,  etc., 
etc."  And  further,  that  "  one-half  the  cost  of  covering  the 
said  sidewalks,  as  above  mentioned,  shall  be  a  charge 
against  the  owner  or  owners  of  the  property  in  front  of 
which  the  said  work  is  done,  and  shall  form  a  prior  lien  on 
said  property,  etc."  In  this  language  there  areo  n  words 
of  restriction  or  limitation,  and  nothing  from  which  they  can 
be  implied.  The  liability  is  clearly  and  definitely  imposed. 
The  authority  to  impose  is  conferred  upon  the  city  council 
absolutely  to  cover  any  sidewalk  in  the  city. 

The  doubt  here  is  due  to  the  existence  of  the  previous 
Act,  Chapter  39,  Act  of  1861.  Section  13  of  that  Act  im- 
posed upon  the  owners  of  land  fronting  on  certain  streets 
in  the  city  (of  whom  defendant  was  one),  the  duty  of  sup- 
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plying  material  to  the  satisfaction  of  the  street  committee, 
for  the  purpose  of  covering  such  sidewalks  as  the  com- 
mittee might  determine,  the  city  bearing  the  expense  of 
laying  on  the  same. 

The  defendant's  predecessor  in  ownership  supplied  the 
requisite  material  under  this  Statute,  and  it  is  now  claimed 
that  he  cannot,  under  the  Act  of  1890,  be  again  called  upon 
to  bear  half  the  expense  of  covering  it  in  the  mode  pre- 
scribed by  the  Act.  That  having  once  borne  this  burden, 
he  is  forever  discharged,  unless  the  Statute  in  clear  and 
unambiguous  language  makes  him  liable.  «In  support  of 
this  proposition  the  well  established  rule  is  invoked ;  that 
the  subject  is  not  to  be  taxed  without  clear  words  for  that 
purpose  but  it  is  also  observed  by  Parke,  B.,  in  referring  to 
this  principle,  that  every  act  of  parliament  must  be  read 
according  to  the  natural  construction  of  its  words.  Vide 
In  re  Micklethwait,  11,  Ex.,  456.  For  my  own  part,  as 
already  indicated,  I  can  find  no  ambiguity  in  the  Statute, 
and  the  natural  construction  of  the  words  does  not  admit 
of  any  other  interpretation. 

In  considering  this  {Statute  it  will  be  noted — 

(1.)  That  the  Act  of  1861  is  still  in  force,  and  the  cityx 
under  its  provisions,  can  compel  owners  to  provide  brick 
and  granite  for  sidewalks  where  none  were  laid  before,  that 
is  to  say :  on  new  ground.  It  may  be  admitted  that  the 
city  could  not  under  it,  call  on  the  owners  a  second  time 
to  do  so. 

(2.)  That  the  mode  in  which  the  owners  are  to  con- 
tribute is  quite  different.  In  the  one  case,  supplying  with 
brick^  in  the  other  to  bear  half  the  expense  of  the  whole 
cost. 

(3.)  That  the  Act  of  1890  specially  provides  for  brick> 
flat  stones,  concrete,  granite,  or  other  appropriate  perma- 
nent material ;  whereas  the  Act  of  1861  provides  for  brick 
only,  thereby  giving  powers,  n  ot  before  conferred,  as  to  a 
choice  of  material  to  be  used   in   laying  all  city  sidewalks. 

(4.)  The  Act  of  1890  is  an  authority  to  the  city  to 
borrow  a  certain  sum  of  money  for  the  special  purpose  of 
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sidewalks  and  streets,  under  the  direction  of  the  city  council, 
and,  where  expended,  the  act  is  exhausted,  and  nothing 
more  can  be  done  under  it. 

The  Act  of  1S61  is  a  permanent  general  Act,  imposing  a 
liability  on  all  owners  to  provide  material  when  called  on  by 
the  city,  which  liability  has,  and  still  continues,  and  will 
continue  in  force  until  repealed.  The  contention  chiefly 
pressed  that  this  Statute  must  be  construed  to  extend 
only  to  such  sidewalks  as  were  not  before  covered,  ought 
not  to  prevail,  in  view  of  the  fact  that  the  Act  of  1861  also 
made  provision  for  covering  these,  as  well  as  those  which 
were  covered  under  it. 

It  cannot  fairly  be  argued  that  the  last  Act  was  specially 
passed  to  provide  for  those  not  already  covered,  when  a  law 
is  to  be  found  in  force  for  that  purpose.  The  fact  that  the 
Statute  of  1890  contemplates  the  using  of  different  kinds  of 
material  for  covering,  indicates  an  intention  to  leave  the 
whole  question  of  the  kind  of  covering,  as  well  as  the  places 
where  it  is  to  be  laid,  in  the  discretion  of  the  council. 

To  say  that  because  these  two  Acts  relate  to  the  same 
subject  matter  such  a  construction  must  be  placed  on  the 
latter  as  in  a  large  measure  to  defeat  its  declared  object,  is 
to  stretch  a  rule  of  construction  beyond  legitimate  bounds. 
A  period  of  about  thirty  years  intervened  between  the 
passing  of  the  two  Acts.  No  connection  of  any  kind  can 
be  traced  between  the  two  except  that  both  relate  to  side- 
walks. One  extended  to  a  portion  of  the  city  only  ;  the 
other  embraces  the  whole  city ;  while  the  proportion  and 
mode  in  which  the  burden  is  to  be  borne  are  fixed  on  a 
different  basis  altogether. 

The  rule  of  construction,  which  requires  all  Acts  in  pari 
materia  to  be  read  together,  in  solving  any  difficulties 
which  may  arise  as  the  meaning,  does  not  justify  an  inter- 
pretation contrary  to  the  natural  and  ordinary  sense  of  the 
words  used  ;  especially  when  it  is  found  that  there  is  full 
scope  for  the  operation  of  both.  The  intention  of  the 
statute,  in  my  opinion,  was  to  make  all  liable,  and  the 
words  in  which  it  is  expressed,  even  when  considered  in 
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connection  with  the  earlier  act  do  not  leave  the  intention 
in  douht.  In  answer  to  the  observation  that  these  side- 
walks were  out  of  repair,  and  recovering  was  necessary,  the 
common  law  liability  of  the  city  to  make  such  repairs  at 
its  own  expense  was  refeired  to.  This  however,  can  be  no 
answer  to  the  question  before  us,  which  is  simply  the 
proper  construction  of  a  statute  which  purports  to  give  the 
city  the  power  to  impose  a  portion  of  that  expense  on  the 
property  owner.  However  unfair  this  may  be  to  the  indi- 
vidual, it  is  not  a  sound  reason  for  the  court  to  give  a  forced 
construction  to  the  statute  to  remedy  the  grievance.  I 
have  taken  the  views  here  expressed  not  without  hesita- 
tion, due  to  the  contrary  opinions  of  the  majority  of  the 
court.  The  question  is  by  no  means  free  from  difficulties, 
but,  on  the  whole,  I  am  of  the  opinion  that  judgment 
should  be  given  for  the  plaintiff  with  costs.  I  am 
authorized  by  the  learned  Chief  Justice  to  say  that  he 
concurs  in  this  opinion 


Seart  v.   Saxton   et  al. 
Before  Ritchie,  J.,  Gbaham,  E.  J.,  and  Meagher  and  Henry,  J  J. 

Malicious  prosecution — Action  for — Absence  of  reasonable  and  probable 
caw*— Legal  advice — Effect  of  where  taken,  in  repelling  idea  of  malice — 
Distinction  where  circumstances  are  all  withi?i  knowledge  of  prosecutor — 
Facts  tending  to  show  absence  should  be  submitted  to  jury — Constable — 
Right  to  re-enter  after  having  effected  lawful  entrance  in  first  instance — 
Wilful  misconduct  in  execution  of  process — Evidence  of  termination  of 
proceedings  enabling  action  to  \>e  brought — Record  of  acquittal — Practice 
as  to — Appeal  from  discretion  of  judge  as  to  terms  of  amendment. 

Plaintiff  entered  defendant's  house,  in  the  capacity  of  constable,  for  the 

Eurpose  of  arresting  defendant's  servant,  under  a  writ  of  capias  which 
ad  been  delivered  to  him  to  be  executed.  He  failed  to  find  the 
servant,  and  left  the  house,  but  his  attention  having  been  called  to 
marks  indicating  that  the  person  for  whose  arrest  he  held  the  writ  had 
escaped  thiough  a  window,  he  re-entered  for  the  purpose  of  examining 
the  marks,  and  making  a  second  search. 
Plaintiff  was  subsequently  arrested  at  the  instance  of  defendant,  and  put 
upon  his  trial,  charged  with  breaking  and  entering  defendant's  house, 
and  also  with  wilfully  misconducting  himself  in  the  execution  of  the 
process.  Before  taking  this  step,  defendant  consulted  a  solicitor  and 
acted  under  his  advice  in  what  he  did  The  first  charge  was  abandoned 
at  the  trial,  and  plaintiff  was  acquitted  on  the  second. 


Digitized  byVjOOQlC 


SEARY    V.    SAXTON    ET    AL.  279 

Piaintiff  thereupon  brought  an  action  against  defendant  for  falsely, 
maliciously,  and  without  probable  cause,  preferring  and  prosecuting 
the  charge  against  him.     The  solicitor  was  also  joined  as  a  defendant. 

The  learned  trial  judge  dismissed  the  charge  against  the  solicitor,  and 
told  the  jury  that,  in  his  opinion,  as  to  the  other  defendant,  plaintiff 
had  not  established  the  absence  of  reasonable  and  probable  cause. 
He  then  left  it  to  the  jury  to  say  whether  malice  or  indirect  motive 
was  brought  home  to  defendant. 

Held,  per  Graham,  E.  J.,  Hentry,  J.,  concurring,  that  the  circumstances 
having  all  taken  place  in  the  presence  of  defendant,  the  case  was  dis- 
tinguishable from  cases  where  the  prosecutor  is  compelled  to  rely  upon 
inferences  from  suspicious  circumstances  and  information  derived 
second  hand. 

Held,  also,  (Ritchie,  J.,  dissenting,)  (a)  that  the  constable  having  lawfully 
effected  his  entrance  in  the  first  instance,  was  justified  in  re-entering, 
provided  he  did  so  in  a  reasonable  manner. 

(b)  That  an  unreasonable  exercise  of  the  right  of  re-entry  would  not  con- 
stitute "  wilful  misconduct  in  the  execution  of  the  process." 

Held,  also,  (Ritchie,  J.,  dissenting,)  that  while  the  question  of  reasonable 
and  probable  cause  is  for  the  judge  in  cases  where  there  is  no  conflict 
of  testimony,  he  must  submit  to  the  jury  facts  tending  to  show  a  want 
of  such  cause,  and  ask  them  to  infer  from  these  facts  whether  or  not 
there  was  malice. 

Held,  also,  (Ritchie,  J.,  dissenting  on  the  ground  that  there  was  no 
evidence  against  the  solicitor,)  that  the  solicitor  having  had  the  same 
knowledge  of  the  facts  as  the  other  defendant,  his  case  should  have 
been  put  to  the  jury. 

Held,  also,  that  the  taking  of  legal  advice  before  laying  a  charge,  while  it 
is  not  the  same  as  taking  counsel's  opinion  in  England,  is  matter  for 
the  jury,  and,  with  some  limitations,  tends  to  repel  the  idea  of  malice. 

Held,  also,  that  the  abandonment  of  one  charge  and  uncontradicted 
evidence  of  an  acquittal  on  the  other,  was  sufficient  evidence  of  the 
termination  of  the. proceedings  to  enable  an  action  to  be  brought.  In 
this  province  it  is  not  the  practice  to  require  the  record  of  acquittal  to 
be  signed  by  the  Attorney-General. 

Held,  also,  that  the  question  whether  a  person  who  enters  a  house  for  the 

fmrpose  of  executing  a  warrant,  exceeds  his  privilege  by  remaining 
onger  than  is*reasonable,  is  one  for  the  jury. 

Per  Ritchie,  J.  : 

Held,  that  the  terms  upon  which  the  trial  judge  decides  that  that  he  will 
allow  an  amendment,  are  entirely  within  his  discretion,  and  no  appeal 
lies  from  his  decision  by  the  party  applying  for  the  amendment,  when 
he  declines  to  take  it  upon  the  terms  offered,  unless  the  terms  are  so 
unreasonable  as  to  compel  the  court  to  say  that  the  discretion  was 
improperly  exercised. 

Plaintiff,  a  constable,  was  called  upon  to  assist  Morton, 
another  constable,  in  arresting  Kaizer,  a  servant  of  the 
defendant,  Saxton,  under  a  writ  of  capias.  They  entered 
defendant's  house  for  that  purpose,  following  Kaizer,  who 
entered  immediately  before  them.  Defendant  asked  plain- 
tiff whether  he  had  any  authority  for  entering,  to  which 
plaintiff    replied  in  the  affirmative.      Plaintiff  proceeded 
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up  stairs  and  made  a  search,  after  being  forbidden  by 
defendant  to  do  so.  Afterwards  he  went  up  and  made  a 
further  search.  On  coming  down  the  second  time  he  was 
invited  by  defendant  to  take  breakfast.  Defendant  subse- 
quently consulted  a  solicitor,  and,  on  his  advice  swore  to  an 
information  charging  plaintiff  with  breaking  and  entering 
defendant's  house,  and  therein  committing  an  indictable 
offence,  to  wit,  that  he  being  a  constable,  entrusted  with  the 
execution  of  process,  wilfully  misconducted  himself  in  the 
execution  of  said  process. 

Plaintiff  was  tried  in  the  County  Court  upon  the  second 
charge,  the  charge  of  breaking  and  entering  being  aban- 
doned. Being  acquitted,  he  brought  an  action  against 
defendant  for  falsely,  maliciously,  and  without  probable 
cause,  preferring  and  prosecuting  the  charge  against  him. 
The  solicitor  was  joined  as  a  defendant. 

The  learned  judge,  before  whom  the  cause  was  tried, 
dismissed  the  action  as  against  the  solicitor,  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury,  but  declined 
to  do  so  in  regard  to  defendant.  In  summing  up  he  told 
the  jury  that  in  his  opinion  plaintiff  had  not  established 
the  absence  of  reasonable  and  probable  cause,  and  left  it  to 
them  to  say  whether  malice  or  indirect  motive  was  brought 
home  to  defendant. 

On  the  trial  defendant  swore  that  he  stated  the  case  to 
the  solicitor  exactly  as  it  occurred,  and  said  that  he  wanted 
Seary  punished  if  there  was  any  law.  The  solicitor  advised 
him  what  to  do,  and  he  acted  under  his  advice. 

This  was  a  motion  to  set  aside  the  findings  of  the  jury 
for  defendant,  and  for  a  new  trial. 

1895,  Nov.  12th.  C.  S.  Harrington,  Q.  C,  in  support  of 
appeal. — Before  he  could  hold  that  there  was  probable  cause 
the  learned  judge  should  have  taken  the  opinion  of  the 
jury  as  to  whether  defendant  realty  believed  in  the  truth 
of  the  charge.  There  never  was  any  offence  here  or  any 
evidence  of   any  offence.     On  the  evidence  there  was  an 
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absence  of  reasonable  and  probable  cause.  Hintinv. Heather, 
14  M  &  W.,  131 ;  Huntley  v.  Simpson,  27  L  J.,  Ex.  134. 
The  effect  of  the  charge  was  to  withdraw  the  case  from  the 
jury,  and  tell  them  they  must  give  a  verdict  for  defendant. 
Tho  circumstance  of  consulting  counsel  is  a  fact  for  the 
jury.  Ravenga  v.  Mcintosh,  2  B.  &  C,  697.  The  judge 
erred  in  withdrawing  the  case  as  against  the  solicitor, 
Sangster,  who  advised  the  defendant,  Saxton.  Stockley  v« 
Hornidge,  8  C.&  P.,  16  ;  Green  v.  Elgie,  8  Jur.,  189;  Daw- 
son v.  VanSandow,  11  W.  R.,  516.  There  was  no  plea  of 
misconduct  of  plaintiff,  and  evidence  on  that  point  was 
improperly  admitted.  The  plea  sets  up  no  more  than  cause 
of  action  for  trespass.  Ther§  is  no  evidence  to  support  the 
counter  claim.  Plaintiff,  as  a  constable  in  the  execution  of 
his  duty,  was  justified  in  entering.  No  excess  pleaded  or 
proved. 

A.  Drysdale  and  H.  Mclnnes,  contra. — There  has  been 
no  termination  of  the  charge  as  to  the  breaking.  There 
never  was  a  determination  of  the  proceedings  at  all.  The 
County  Court  judge  had  no  jurisdiction.  At  the  time  of 
the  election  under  sec.  765,  the  plaintiff  was  not  a  person 
committed  for  trial  within  the  section.  There  never  was 
any  charge  but  misconduct  laid.  There  was  reasonable 
ground  for  this  charge.  Addison  on  Torts,  725.  Plaintiff 
admits  he  went  in  a  third  time  when  he  knew  the  person 
he  had  the  writ  for  was  not  there.  The  finding  of  no 
malice  ends  the  matter  so  far  as  the  defendant  Saxton  is 
concerned.  Brown  v.  Hawlces,  (1891)  2  Q.  B.  Sangster 
was  not  a  party  to  the  proceedings.  The  evidence  should 
show  a  conspiracy  between  him  and  the  other  defendant. 
It  is  not  necessary  to  submit  anything  to  the  jury  except 
in  case  of  disputed  facts.  Where  a  man  acts  bona  fide  on 
the  opinion  of  counsel  that  eliminates  malice.  What  the 
solicitor  did  was  only  as  servant  of  another.  BickneU  v. 
Dorien,  16  Pick,  478.  Anonymous,  1  Mod.  209.  The 
record  of  acquittal  in  the  county  court  should  not  have 
gone  in  this  court.  It  was  not  complete.  Hewitt  v. 
King,  26  Ont  133.     The  officer  had  no  right  to  make  up 
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the  record  without  the  fiat  of  the  Attorney-General.  As  to 
excess,  Taschereau  p.  19,  Addison  756.  The  power  must 
be  exercised  doing  the  least  possible  harm.  Curtis  v. 
Hubbard,  1  Hill  N.  Y.  337  ;  4  do,  437. 

Harrington,  Q.  C,  in  reply,  as  to  breaking  and  entering, 
Ryan  v.  Shilcock.  7  Ex.  77.  The  house  was  Kaisers  as 
long  as  he  was  there  with  consent.  Shears  v.  Brooks,  2 
H.  B.  122.  The  proceedings  commenced  before  the  magis- 
trate terminated  when  the  trial  in  the  county  court  was 
over.  There  can  be  no  question  that  the  plaintiff  was  put 
in  jeopardy  because  he  elected  to  be  tried  under  the  statute. 
He  could  not  be  tried  again.  The  plaintiff  was  in  jail 
before  the  trial  and  submitted  to  the  jurisdiction  of  the 
court.  Blake  v.  Beach,  1  Ex.  D/320,  333;  Pratt  v. 
Parkinson,  20  L.  J.  (Magistrates  cases)  208 ;  Shepheard  v. 
The  Postmaster  General,  10  Cox,  C.  C,  15;  Atwood  v. 
Munger,  Stiles  Rep.  328.  It  is  not  competent  to  raise  the 
question  of  jurisdiction  in  this  collateral  way,  in  an  action 
for  malicious  prosecution,  even  if  it  were  a  defence. 
Stephen's  Malicious  Prosecution,  p.  13. 

1896,  January  25th.  Graham,  E.  J.:— With  great 
deference,  in  my  opinion  there  was  not,  and  the  plaintiff  has 
shown  it,  reasonable  and  probable  cause.  The  charge  of 
house  breaking,  and  committing  in  that  house  an  indictable 
offence  has  hardly  any  resemblance  to  the  facts  which 
Saxton  proceeded  upon  when  he  laid  it.  And  the  lesser 
charge,  which  was  prosecuted  in  the  County  Court,  is  much 
beyond  those  facts.  The  leading  cases,  such  as  Lister  v. 
Perryman,  4  E.  &  I.,  App.  521  ;  Abrath  v.  N.  E.  Railway 
Co.,  11  App.  Cases,  247  ;  and  Brown  v.  Hawkes,(lSdl)  2  Q. 
B.  721,  are  cases  in  which  there  was  some  scope  for  the 
application  of  the  rule  of  Tindal,  C.  J.,  referred  to  by  Lord 
Colonsay  in  the  first  mentioned  case,  viz ,  that  reasonable 
and  probable  cause  was  to  be  tested  by  what  a  discreet  and 
reasonable  man  would  do.  Those  were  cases  where  the 
prosecutor  had  to  depend  upon  inferences  from  suspicious 
circumstances  and  information  derived  second  hand.     There 
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the  question  of  the  prosecutor's  inquiry  and  honest 
belief,  based  on  conviction  with  reasonable  grounds,  is  to  be 
considered  because  honest  mistakes  may  occur,  and 
witnesses  not  come  up  to  the  information  given.  Here  all 
the  circumstances  took  place  in  Sax  ton's  presence.  He 
knew  them  all.     Moreover,  he  told  them   all  to  Sangster. 

Then,  test  the  question  of  reasonable  cause  in  the  way  it 
once  was  tested  by  setting  forth  in  a  plea  a  statement  of 
the  facts  possessed  by  the  prosecutor  when  he  preferred 
his  charge.  (Probably  it  would  require  to  be  in  the  state- 
ment of  claim  now  negativing  reasonable  cause,  and 
inviting  a  demurrer.)  Would  they  have  been  held  to  afford 
a  justification  ?  I  am  passing  by  the  question  of  malice  for 
the  present.  In  my  opinion  he  must  be  in  possession  of 
evidence,  hearsay  or  otherwise,  which  would  constitute  a 
prima  facie  case  of  the  crime  charged.  Juries  may  disbe- 
lieve his  witnesses  or  they  may  not  come  up  to  the 
expectations  which  were  formed,  and  the  case  may  break 
down,  but  this  may  not  entitle  the  accused  to  maintain 
this  kind  of  an  action.  But  the  case  which  was  in  the 
mind  of  the  prosecutor  must  be  prima  facie  a  violation  of 
the  statute  on  which  his  charge  is  founded.  I  think  he 
cannot  say  I  was  mistaken  in  the  law.  He  does  not  by 
the  way  put  forward  that  excuse  here.  I  am  still  only 
dealing  with  the  subject  of  reasonable  cause.  The  inquiry 
in  these  cases  is  whether  the  prosecutor  believed  in  the 
truth  of  the  facts  of  his  case  ;  not  whether  he  believed  he 
was  right  in  the  law. 

I  refer  to  the  authorities.  Stephens,  in  his  book  on 
Malicious  Prosecutions,  says,  "  Although  what  is  reasonable 
cause  is  a  question  to  a  great  extent  of  the  defendant's 
belief  or  information  it  seems  that  his  own  ignorance  in  fact 
of  the  law  which  he  sets  in  motion  is  not  reasonable  cause," 
and  he  cites  Huntley  v.  Simpson,  27  L.  J.,  Ex,  134.  In 
that  case  the  plaintiff  had  carried  off  the  defendant's  timber 
under  a  claim  of  right  asserting  that  he  had  a  lien  upon  it. 
The  prosecution  took  place  three  days  after  the  plaintiff  in 
conversation  with  the  defendant   had  asserted  his  claim  of 
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right.  Channel  B.,  at  the  trial  held,  this  showed  a  want  of 
reasonable  cause.  This  was  upheld, — Bramwell  B..  said, 
"  It  is  a  blunder  on  the  part  of  the  defendant  and  it  is  one 
of  those  blunders  which  it  is  just  as  well  that  anybody 
should  be  punished  for." 

In  Mitchell  v.  Williams,  11  M.  &  W.,  215,  Parke,  B., 
said,  "  I  do  not  think  there  was  any  offence  in  point  of  fact 
against  the  act  of  parliament."  And  the  other  judges  also 
devoted  their  attention  to  that  inquiry  to  enable  them  to 
decide  as  to  reasonable  and  probable  cause.  In  Heath  v. 
Heape,  1  H.  &  N.,  478,  the  plaintiff  had  been  prosecuted 
under  a  statute  as  if  he  were  a  rogue  and  a  vagabond,  and 
brought  an  action  for  malicious  prosecution.  Pollock,  C. 
B.,  said,  "  The  questions  are  first  whether  the  plaintiff  was 
a  rogue  and  a  vagabond,  and  upon  that  point  I  agree  with 
my  brother  Alderson,  and  think  that  his  ruling  at  the  trial 
as  to  the  con  true tion  of  the  act  was  correct.  If  a  man 
goes  away  leaving  his  family  until  they  become  chargeable 
he  is  not  a  rogue  and  a  vagabond.11  And  Martin,  B.,  says, 
"  He  must  prove  that  it  was  done  without  reasonable  cause, 
and  maliciously.  The  plaintiff  was  not  a  rogue  and  a  vaga- 
bond, for  the  4th  section  does  not  make  the  leaving  of  a 
wife  and  family  an  offence  unless  chargeability  has  actually 
occurred.',  And  the  court  upheld  the  ruling  of  Alderson, 
B.,  at  the  trial  that  there  was  no  reasonable  or  probable 
cause  for  making  the  charge. 

In  Abrath  v.  N.  E.  Raihuay  Co.,  11  Q.  B.  D.,  462, 
Bowen,  L.  J.,  said,  "  or  if  the  circumstances  proved  are  such 
that  the  prosecutor  must  know  whether  the  accused  is 
guilty  or  innocent,  if  he  exercises  reasonable  care  it  is  only 
an  identical  proposition  to  infer  that  if  the  accused  is 
innocent,  there  must  have  been  a  want  of  reasonable  and 
probable  care."  I  refer  also  to  Stewart  v.  Beaumont,  4  F. 
&  F.,  1034  ;  Brooks  v.  Warwick  2  Starkie,  389.  In  Busst  v. 
Gibbon,  30  L.  J.,  Ex.77;  Pollock,  C.  B.,  said,  "In  the 
present  case  there  were  certain  circumstances  which  might 
have  led  the  defendant  to  make  inquiries  about  the  plain- 
tiff,  but   they   amount   to   nothing    like   reasonable    and 
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probable  cause.  If  given  in  evidence  on  a  prosecution  of 
the  plaintiff  on  this  charge,  they  ought  not  in  the  slightest 
degree  to  have  conduced  to  a  verdict  of  guilty."  There  is 
no  pretence  for  saying  that  any  act  was  committed  in 
violation  of  section  411  of  the  Code.  The  crime  of  house 
breaking  and  committing  an  indictable  offence,  or  felony  as 
it  was  called,  R  S.  G,  c.  164  ;  s.  90,  set  up  in  the  information 
and  in  respect  to  which  there  was  the  investigation  and  the 
commitment  and  bail  and  imprisonment,  can  not  be  seri- 
ously put  forward.  Which  was  the  house  breaking,  and 
which  the  indictable  offence?  Someone  suggested  that 
entering  the  house  the  second  time  was  the  indictable 
offence  ;  that  this  was  the  wilful  misconduct  in  the 
execution  of  process.  Then  which  was  the  house  breaking  ? 
It  might  as  well  be  said,  that  the  matter  so  much  discussed 
in  the  evidence,  his  refusal,  when  he  was  invited,  to  take 
breakfast,  was  the  offence.  But  even  the  substituted 
charge  before  the  county  court  in  support  of  which  Saxton 
gave  evidence  is  not  supported  by  defendant's  facts.  A 
careful  perusual  of  the  evidence  shows  good  reason  for 
entering  the  second  time.  Having  failed  the  first  time, 
and  having  his  attention  called  to  marks  indicating  an 
escape  through  a  window,  he  entered  to  examine  the  marks 
to  see  if  he  had  escaped  in  that  way.  Having  in  the  first 
instance  lawfully  effected  his  entry -into  the  house,  I  know 
of  no  law  at  least  which  prevents  a  second  entry  reasonably 
made.  He  had  first  of  all  told  Saxton  if  he  brought  the 
man,  Saxton 's  servant  mind,  he  would  not  search  the  house, 
otherwise  he  would  do  so. 

Semayne's  case.  Notes,  Smith's  L.  C.  191.  Agak 
Mahomet  v.  The  Queen,  4  Moore,  P.  C.  G,  239.  And  sup- 
posing it  was  unreasonable,  what  pretense  is  there  for 
saying  it  was  wilful  misconduct  in  the  execution  of  process  ? 
Vague  as  that  offence  is,  wilful  misconduct  has  a  meaning 
beyond  a  mere  technical  excess  of  the  authority  conferred 
by  a  writ.  But  the  preferring  of  the  other  charge  of  house 
breaking  and  felony  would  suffice  of  itself  to  support  the 
action  even  if  this  charge  had  some  ground  for  it.  Reid  v. 
Taylor,  4  Taunt,  616. 
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2.  Then  it  is  said  even  if  the  Judge  at  the  trial  was 
wrong  in  holding  that  there  was  reasonable  and  probable 
cause  inasmuch  as  he  took  the  verdict  of  the  jury  on  the 
question  of  malice,  and  that  was  found  against  the  plaintiff 
there  cannot  be  a  recovery  for  that  reason.  Of  course  the 
plaintiff  must  make  good  both  positions,  viz.,  absence  of 
reasonable  cause  and  malice  ,or  he  fails. 

But,  first,  the  case  as  against  Sangster  was  withdrawn 
from  the  jury.  And,  second,  and  I  will  deal  with  that  now, 
in  respect  to  Saxton's  case  it  is  necessary  to  remember  that 
while  reasonable  and  probable  cause  in  cases  where  there 
is  no  conflicting  testimony  is  for  the  judge,  and  he  may 
decide  that  question  after  as  well  as  before  case  is  sub- 
mitted to  the  jury,  he  must  do  this  also ;  he  must  submit 
to  the  jury  the  facts  which  may  tend  to  show  want  of 
reasonable  and  probable  cause  and  ask  them  to  infer  from 
those  facts  whether  or  not  there  was  malice.  This  is  very 
clear.     It  is  as  old  as  Sutton  v.  Johnston. 

This  passage  is  from  Hicks  v.  Faulkner,  8  Q.  B.  D., 
175: 

"  Want  of  reasonable  cause  is  for  the  judge  alone  to 
determine  upon  the  facts  found  for  the  jury.  As  evidence 
of  malice  it  is  a  question  wholly  for  the  jury,  who,  even  if 
they  should  think  there  was  want  of  probable  cause,  might 
nevertheless  think  that  the  defendant  acted  honestly  and 
without  ill  will  or  any  other  motive  or  desire  than  to 
do  what  he  bona  fide  believed  to  be  right  in  the  interests  of 
justice,  in  which  case  they  ought  not  in  my  opinion  to  find 
the  existence  of  malice,  etc  It  is  an  anomalous  state  of 
things  that  there  may  be  two  different  and  opposite  findings 
in  the  same  cause  upon  the  question  of  probable  cause,  one 
by  the  jury  and  another  by  the  judge,  but  such  at  present 
is  the  law.:* 

In  Brown  v.  Havjkes,  Cave,  J.,  said :  "  Malice  can  be 
proved  either  by  showing  what  the  motive  was,  and  that  it 
was  wrong,  or  by  showing  that  the  circumstances  were 
such  that  the  prosecution  can  only  be  accounted  for  by 
imputing  some  wrong  or  indirect  motive  to  the  prosecutor." 
Cave,  J.,  said  further,  "  Of  course  there  may  be  such  plain 
want  of  reasonable  and  probable  cause  that  the  jury  may 
come   to   the   conclusion    that   the   prosecutor   could    not 
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honestly  have  believed  in  the  charge  he  made,  and  in 
that  case  want  of  reasonable  and  probable  cause  is  evidence 
of  malice." 

In  Quartz  Hill  Co.  v.  Eyre,  11 ,  Q.  B.  D.,  687.  Lord  Esher 
said  : 

"  Whenever  in  an  action  for  malicious  prosecution,  the 
judge  holds  that  there  is  a  want  of  reasonable  and  probable 
cause  there  is  evidence  to  go  to  the  jury  of  malice.  Where 
there  is  no  other  evidence  of  malice,  except  what  the  judge 
has  stated  to  be  in  his  opinion  a  want  of  reasonable  x>r 
probable  cause,  I  incline  to  agree  with  Huddleston,  B.,  and 
Hawkins,  J.,  in  Hicks  v.  Faulkner,  8,  Q.  B.  D.,  167,  that 
upon  the  question  of  malice  the  jury  are  not  bound  by  the 
holding  of  the  judge  as  to  the  absence  of  reasonable  cause 
but  they  may  consider  whether  in  their  own  view  there 
was  a  want  of  reasonable  or  probable  cause/' 

And,  coming  to  the  case  in  hand,  he  says,  "  Nevertheless 
there  was  evidence  of  malice  to  be  considered  by  the  jury 
even  if  it  consisted  only  of  want  of  reasonable  and  probable 
cause." 

Now,  as  I  have  indicated,  the  learned  judge  held  that 
there  was  not  an  absence  of  reasonable  cause,  and  he  com- 
mitted himself  to  that  view  with  the  jury.  He  was  also 
committed  to  the  premises  which  led  to  that  conclusion. 
And  that  necessitated  an  opinion  that  there  was  a  parity  or 
correspondence  between  the  facts  and  the  section  of  the 
Code.  I  cannot  see  then,  how  it  can  be  inferred  that  he 
told  the  jury  that  from  the  great  disparity  which  existed  ; 
from  the  want  of  reasonable  and  probable  cause  in  this 
case,  they  might  infer  malice. 

The  summing  up  in  the  action  is  all  in  one  sentence, 
— "  I  told  the  jury  that  in  my  opinion  the  plaintiff  had 
not  established  the  absence  of  reasonable  and  probable 
cause,  and  left  them  to  say  whether  malice  or  indirect 
motive  was  brought  home  to  the  defendant." 

Right  or  wrong,  in  the  case  of  Hawkins  v.  Snow,  27,  N. 
S.  R.,  408,  I  have  said  all  that  it  is  useful  to  say  here  as  to 
the  necessity  of  explaining  to  the  jury  that  they  may  infer 
malice  from  the  existence  of  a  want  of  reasonable  cause. 
It  is  impossible  I  think  to  infer  from  the  report  that  these 
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important  materials  from  which  they  might  find  malice 
were  placed  before  the  jury.  It  is  no  use  to  leave  it  to  them 
to  say  whether  malice  is  brought  home  to  the  defendant  or 
not,  if,  in  the  same  sentence,  they  are  told  that  there  is  no 
want  of  reasonable  and  probable  cause,  because  it  is  from  a 
want  of  reasonable  and  probable  cause  that  they  may  infer 
malice. 

There  is  also  express  evidence  of  an  indirect  motive  in 
the  breast  of  Sangster  and  the  jury  may  have  applied 
themselves  in  consequence  of  this  sentence,  to  the  consider- 
ation of  whether  or  not  Saxton  became  a  participant  in  that 
malice.  Bringing  malice  or  indirect  motive  home  to  the 
prosecutor  is  one  thing.  I  think  you  must  be  able  to  see 
what  the  motive  is  in  such  a  case,  or  the  jury  at  least 
might  understand  it  it  that  way,  and  that  it  requires 
express  evidence.  And  imputing  to  the  prosecutor  some 
indirect  motive  without  really  knowing  what  it  is  because 
the  circumstances  are  such  that  the  prosecution  can  only 
be  accounted  for  on  that  theory  which  the  law  says  may 
be  done  is  I  think  another  thing.  The  first  looks 
like  requiring  express  malice  ;  the  latter  is  implied  or 
inferred  malice,  and  upon  it  a  jury  may  found  a  ver- 
dict. 

Then  coming  to  the  case  against  Sangster,  I  begin  with  a 
citation.  StocHey  v.  Hornidge,  8  C.  &  P.,  272.  There  the 
defendants  were  the  solicitors  of  Lord  Paget,  and  they 
caused  the  plaintiff  to  be  arrested,  knowing  as  he  alleged 
that  Lord  Paget  had  no  just  claim  against  him.  Tindal,  C. 
J.,  in  summing  up,  said : 

"If  you  think  there  was  no  debt  due,  and  that  the 
defendants  having  the  means  of  knowing  that  there 
was  not  such  a  debt  yet  put  the  law  in  force  against 
the  plaintiff  for  some  improper  purpose,  then  the  plaintiff 
will  be  entitled  to  damages,  It  is  not  necessary  to 
prove  malice  in  the  ordinary  sense  of  the  word.  Any 
improper  or  sinister  motive  will  be  sufficient.  If  you 
think  the  defendants  really  believed  that  a  debt  was  due, 
though  in  fact  there  was  no  debt  due,  you  will  find  for 
them." 
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Now  Saxton  says,  u  I  stated  the  case  to  him  (Sangster) 
as  to  what  Seary  had  done  exactly  as  it  occurred,  the  same 
as  I  have  told  here."  If  the  reasoning  I  have  used  as  to 
reasonable  and  probable  cause  in  the  case  against  the 
principal,  Saxton,  is  correct,  it  is  good  as  against  the  agent 
Sangster  if  he  had  the  knowlege  of  the  facts  which  Saxton 
had.  And  his  case  should  have  been  put  to  the  jury.  The 
learned  judge  dealt  with  the  case  as  against  Sangster  as 
Stephen,  J.,  did  in  the  case  of  Quartz  Hill  Co.,  v.  Eyre,  and 
I  think  his  judgment  must  be  S3t  aside  for  the  reasons 
given  by  the  court  in  that  case.  There  is  this  to  be  said 
about  Saxton  s  case.  In  the  consideration  of  that  case,  if 
it  was  clear  that  he  was  not  a  participant  in  Sahgster's 
malice,  or  there  was  no  express  malice  suggested,  the  fact 
that  he  took  Sangster's  legal  advice,  although  it  is  not  like 
taking  counsel's  opinion  in  England,  would  be  a  matter  for 
the  jury,  and  tends  to  repel  the  idea  of  malice.  That 
matter  has  limits.  In  Hewlett  v.  Gmtckley,  5  Taunt,  111, 
Heath,  J.,  said,  "It  would  however  be  a  most  pernicious 
practice  if  we  were  to  introduce  the  principle  that  a  man 
by  obtaining  an  opinion  of  counsel,  by  applying  to  a  weak 
man  or  an  ignorant  man,  may  shelter  his  malice  in  bringing 
an  unfounded  prosecution." 

Chambre,  J.,  said,  "  With  regard  to  the  opinion,  I  lay 
that  out  of  the  case,  agreeing  that  it  would  be  very 
dangerous  to  admit  that  sort  of  evidence  to  shelter  persons 
from  the  effects  of  their  malice." 

3.  It  was  contended  that  there  was  no  evidence  that 
the  proceedings  terminated  in  favor  of  the  accused.  It 
has  been  held  that  not  finding  a  bill  is  a  sufficient  termin- 
ation to  enable  this  kind  of  action  to  be  brought.  And  it 
is  not  even  essential  that  the  accused  may  not  be  prosecuted 
further.  This  court  has  held  that  under  the  speedy  trials 
act.  When  the  judge  of  the  county  court  tries  the  accused 
on  the  case  sent  up,  and  there  is  an  acquittal,  he  cannot  fall 
back  and  try  him  on  something  else  involved  in  the  deposi- 
tion. He  cannot  be  held  longer  and  goes  free. 
19— N.  S.  R.  28. 
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Queen  v.  honor,  and  Queen  v.  Smith,  25,  N.  S.  R.,  124 
and  138.  Now  when  the  prosecuting  counsel  abandoned 
the  charge  of  house  breaking  and  felony,  and  prosecuted 
him  on  the  lesser  charge,  there  was  as  complete  a  termina- 
tion of  the  former  as  takes  place  when  a  bill  is  reported 
not  found.  No  step  could  be  taken  by  the  prosecutor  to 
secure  any  further  termination  of  that  charge,  and  if  this 
court  was  right  he  could  not  be  tried  again  upon  it.  Then 
as  to  the  other  charge,  there  is  evidence  of  acquittal  on 
the  record  unobjected  to. 

Seary  says,  "  I  was  discharged  by  the  judge,"  and  "  I 
was  acquitted,"  and  moreover  he  is  at  large.  The  Statutory 
record  of  acquittal  is  in  evidence.  An  objection  has  been 
raised  that  the  Attorney-General  has  not  signed  it.  It  is 
not  the  practice  in  this  province,  and  there  is  nothing  of 
the  kind  required  in  the  speedy  trials  provisions,  which 
created  an  entirely  new  tribunal  for  the  trial  of  criminals 
in  this  province. 

In  respect  to  the  verdict  on  the  counter  claim,  the 
question  whether  a  person  entering  a  house  armed  with  a 
writ  exceeded  his  privilege  by  remaining  longer  than  was 
reasonable  is  a  question  for  the  jury.  It  must  have  been 
exceedingly  inconvenient  to  try  these  two  cases  together. 
Ruling  that  there  was  reasonable  cause  for  the  prosecution 
of  a  very  serious  crime  would  naturally  influence  the  jury 
very  much  in  the  consideration  of  the  question  whether 
Seary  had  remained  too  long  or  had  exceeded  his  privilege. 
It  appears  to  me  that  there  ought  to  be  a  new  trial  of  both 
cases,  the  action  and  the  counter-claim. 

Henry,  J.,  concurred. 

Ritchie,  J. — This  is  an  action  brought  against  the 
defendant  Saxton  and  his  solicitor  for  malicious  prosecution 
in  relation  to  proceedings  instituted  against  plaintiff,  a 
constable,  for  unlawfully  breaking  into  Saxton's  house 
and  committing  an  indictable  offence  therein,  viz.,  wilfully 
misconducting  himself  in  the  execution  of  process.  Th© 
defendants   severed   in   the  pleading  and    the   defendant 
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Saxton  also  countercl aimed  for  a  trespass,  which  trespass 
the  plaintiff  justified  under  the  process  which  he  was 
attempting  to  execute.  At  the  close  of  the  plaintiffs  case, 
the  learned  judge  withdrew  it  from  the  jury  as  regards  the 
defendant  Sangster.  In  this  view  I  fully  concur  as  I  think 
there  was  no  evidence  to  go  to  the  jury  on  which  the 
plaintiff  could  recover  against  him.  The  question  as  to 
whether  the  defendant  Saxton  was  influenced  by  malice  or 
^direct  motive  in  laying  the  information  and  carrying  on 
the  proceedings  against  the  plaintiff  was  properly  left  to 
the  jury  under  a  charge  to  which  no  objection  has  been 
made  in  that  respect.  The  question  of  reasonable  and 
probable  cause  was  for  the  judge,  and  he  could  either  give 
his  views  to  the  jury  before  or  after  asking  them  to  pass  on 
the  question  of  malice  and  indirect  motive.  In  this  case 
the  learned  judge  found  that  there  was  reasonable  and 
probable  cause,  but,  even  if  this  view  was  a  mistaken  one, 
the  verdifct  could  not,  in  my  opinion,  be  disturbed,  as  the 
jury,  under  proper  directions,  have  found  that  the  defendant 
Saxton  was  not  actuated  by  malice  or  indirect  motive  in 
instituting  tlie  proceedings. 

As  regards  the  counter-claim  for  the  trespass  the  verdict 
must,  I  think,  stand  for  it  is  clear  that  after  the  plaintiff 
had  searched  Saxton's  house,  and  satisfied  himself  that  the 
person  he  was  trying  to  arrest  was  not  there,  he  entered 
the  house  for  the  third  time  without  the  least  justification, 
and  again  went  upstairs,  as  he  himself  says,  for  the  purpose 
of  examining  from  the  window  some  marks  on  the  side  of 
the  house.  The  terms  on  which  the  trial  judge  decides  to 
allow  an  amendment  are  entirely  within  his  discretion  and 
no  appeal  lies  from  his  decision  by  the  party  applying  for 
an  amendment  when  he  declines  to  take  it  upon  the  terms 
offered,  unless  the  terms  are  so  unreasonable  as  to  compel 
this  court  to  say  that  the  discretion  is  improperly  exercised, 
which  is  not  this  case. 

The  appeal  of  the  defendant  Saxton  in  relation  to  the 
amendment  will  be  dismissed  with  costs,  and  the  plaintiff's 
appeal  and  motion  for  a  new  trial  will  also  be  dismissed 
with  costs. 
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Meagher,  J. — I  concur  with  Mr.  Justice  Ritchie  in  dis- 
missing the  appeal  or  motion  as  to  the  counter  claims.  At 
the  same  time,  without  concurring  in  the  opinion  of  Mr. 
Justice  Graham,  and  with  some  hesitation,  I  think  there 
ought  to  be  a  new  trial  in  the  action. 


Fillmore  v.  Colburn. 

Before  McDonald,  C.  J.,   and  Weatherbk,  J.,   Graham,   E.  J.,  and 
Meagher  and  Henry,  J  J. 

Taxation  of  Dominion  Officials — HigMcay  Labor  Act,  R.  S.,  5th  teries,, 
c    47 — Employe  on  Government  Railway  not  exempted  from. 

Defendant  was  sued  for  the  recovery  of  a  penalty  for  the  non -performance 
of  labor  in  clearing  a  highway  after  a  snowstorm,  the  performance  of 
which  was  required  by  the  Highway  Labor  Act,  R.  S.,  (5th  series), 
c.  47. 

Held,  (McDonald,  C.  J.,  dissenting,)  that  defendant  was  not  relieved 
from  the  performance  of  the  labor  or  payment  of  the  penalty,  by  the 
fact  that  he  was  employed  as  a  section  man  on  the  intercolonial 
(Government)  Railway,  and  that,  at  the  time  in  question  his  duties  as 
such  required  him  to  assist  in  clearing  the  track  of  the  railway. 

Defendant  was  summoned  to  appear  before  a  justice  of 
the  peace  for  the  County  of  Cumberland  at  the  instance  of 
plaintiff,  a  surveyor  of  highways,  to  answer  a  claim  for  not 
assisting  to  make  a  public  highway  passable,  in  District  No, 
17,  after  a  heavy  fall  of  snow,  after  being  ordered  to  do  so 
as  the  law  directs.  The  amount  claimed  was  70  cents. 
The  following  were  the  grounds  of  defence.  The  defendant 
says  : — 

(1)  That  he  is  an  employee  of  the  Government  of 
Canada,  and  as  such  was  employed  at  the  time  complained  of. 
(2)  That  as  such  employee  he  was  obliged  to  work  on  the 
Intercolonial  Railway  of  Canada  on  said  day  to  make  said 
railway  passable.  (3)  That  the  Highway  Labor  Act, 
chapter  47  of  the  Revised  Statutes  of  Nova  Scotia,  5th 
series,  does  not  apply  to  him,  nor  was  he  bound  by  its 
provisions  at  the  time  alleged.  (4)  That  plaintiffs  claim 
has  been  already  adjudicated  upon  and  determined. 

The  case  was  subsequently  tried  before  the  judge  of  the 
county  court  for  district  No.  5,  on  a  case  stated  as  follows 

The  plaintiff  was  on  the  15th  day  of  January,  1894, 
surveyor  of  highways  for  District  No.  17,  in  the  County  of 
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Cumberland,  and  the'  defendant  was,  on  the  same  date,  in 
the  employ  of  the  Intercolonial  Railway  of  Canada,  having 
to  work  on  a  section  of  six  miles  of  said  railway  running 
through  said  district.  Among  other  duties  of  said  defend- 
ant, as  such  section  man,  was  to  work  in  clearing  the  track 
of  said  railway  of  snow,  and  to  make  the  same  passable 
for  purposes  of  travel  and  traffic.  On  the  said  15th  day  of 
January,  1894,  the  defendant  was  duly  summoned  by  the 
plaintiff  to  labour  on  the  highways  in  said  district,  but  he 
refused  to  do  so,  on  the  ground  that  his  duties  as  section 
man  obliged  him  to  work  on  said  railway,  and  he  did  work 
in  clearing  the  track  of  said  railway,  as  he  was  required  to 
do,  by  the  regulations  of  his  department,  from  6  a.  m.  to 
7  p.  m. 

For  two  days  previously  to  said  15th  day  of  January • 
1894,  a  severe  snow-storm  prevailed,  which  blocked  the 
track  of  said  railway  in  said  County  of  Cumberland,  and 
unless  defendant  had  worked  with  his  fellow  section  men 
in  clearing  said  track,  trains  could  not  pass  over  the  same 
for  a  day  or  two  later.  If  the  court  is  of  opinion  that  the 
defendant  was  not  exempt  from  the  performance  of  high- 
way labor,  it  is  agreed  that  there  shall  be  judgment  for 
the  plaintiff;  if  the  court  is  of  opinion  that  the  defendant 
was  exempt  from  the  performance  of  highway  labor  there 
shall  be  judgment  for  the  defendant. 

Judgment  was  given  in  favor  of  plaintiff,  and  the  case 
now  came  up  on  appeal. 

1896,  February  19th.  J.  A.  Chisholm  and  H.  L.  Borden 
in  support  of  appeal. 

J.  W.  Lowgley*  Attorney-General,  contra. 

1896,  January  18th.  McDonald,  C.J. — As  my  brethren 
are  clear  in  their  opinion  that  this  appeal  must  be  dismissed, 
I  do  not  desire  to  delay  judgment  although  entertaining  a 
different  opinion.  This  is  an  action  against  a  section  man 
employed  upon  the  Intercolonial  Railway,  a  public  work  of 
Canada,  to  recover  from  him  a  penalty  for  non-performance 
of  a  personal  service  on  the  public  highway  of  the  locality 
in  which  he  resides,  as  prescribed  by  a  local  law.  This 
service  would  necessarily  withdraw  him  from  his  duties 
on  the  railway,  and  if  all  the  section  men  on  a  particular 
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section  of  the  railway  should  be  called  out  under  the  local 
law,  the  public  service  of  the  railway  would  be  interrupted, 
if  not  entirely  stopped,  for  any  inde6nite  period  for  which 
^he  services  of  the  section  men  would  be  required  upon 
the  highways.  The  Acts  regulating  this  railway,  and  the 
rules  passed  thereunder,  make  the  attendance  of  the  section 
men  to  their  duties  imperative.  The  safety,  and  efficient 
management  of  the  road  would  be  imperilled  if  these  men 
could  be  withdrawn  from  their  work  on  the  railway  by 
any  local  or  municipal  authority,  and  at  a  time  perhaps 
when  their  services  on  the  railway  were  most  necessary. 
I  have  not  examined  this  question  with  any  care,  indeed  I 
have  not  had  the  time  during  the  argument  to  do  so,  but 
I  have  arrived  at  the  conclusion,  although  with  diffidence, 
that  it  is  ultra  vires  the  Local  Legislature  to  pass  any  law 
which  must  necessarily  have  the  effect,  as  here,  of  inter- 
rupting or  obstructing  the  management  and  operation  of 
this  public  work. 

Weatherbe,  J. — This  defendant,  a  section  man  employ- 
ed upon  the  Intercolonial  railway,  asks  to  be  relieved  from 
the  payment  of  a  small  municipal  tax,  amounting  to  70  cts. 
imposed  as  a  penalty  in  lieu  of  the  non-performance  of 
certain  work  on  a  public  road.  He  asks  to  be  relieved 
from  the  payment  of  this  tax,  on  the  ground  that,  in  conse- 
quence of  his  employment  on  the  Intercolonial  railway,  the 
provincial  government  has  no  right  to  tax  him.  He  claims, 
in  fact,  that  he  is  to  be  relieved  from  the  payment  of  any 
and  all  municipal  taxation,  because  he  is  a  servant  of  the 
Dominion  government.  Now  I  do  not  see  that  the  Domin- 
ion Act  shows  the  slightest  intention  to  relieve  the  defendant 
from  this  liability.  I  do  not  see  any  intention  in  the  act, 
directly  or  indirectly,  to  relieve  him  from  the  performance 
of  any  municipal  duties,  or  the  payment  of  taxes ;  nor  do  I 
understand  that  the  Minister  of  Railways,  in  the  rules  and 
regulations  which  he  has  made,  by  virtue  of  the  Dominion 
Act,  had  any  such  intention.  I  take  it  for  granted  that 
the  rules  and  regulations  referred  to  were  made  subject  to 


Digitized  byVjOOQlC 


FILLMORE    V.    COLBURN.  295 

the  laws  of  the  province.  When  an  act  is  passed  expressly 
or  impliedly  undertaking  to  relieve  a  person  in  the  position 
of  this  section  man  from  the  payment  of  municipal  taxes 
imposed  by  virtue  of  the  Provincial  Act,  it  will  be  time 
enough  to  decide  whether  that  law  is  ultra  vires  or  not. 

Graham,  E.  J. — I  agree  that  the  judgment  below  is 
correct.  We  are  not  discussing  an  Act  of  the  Parliament  of 
Canada  passed  to  exempt  the  employes  of  the  Dominion 
government  from  the  performance  of  labor  on  the  highway. 
The  Provincial  Act  before  us  is  not  ono  requiring  such 
employes  alone  to  perform  such  labor.  It  is  simply  an  act 
requiring  all  the  ratepayers  of  a  section,  without  distinction 
to  perform  labor  on  the  highways  in  certain  emergencies* 
or  pay  a  reasonable  per  diem  commutation.  The  argument 
used  in  the  United  States  cases,  that  the  power  of  the 
state  legislatures  to  tax  the  instruments  used  in  carrying 
on  the  federal  goverment  might  result  in  crushing  them,  is 
hardly  applicable.  The  crushing  in  this  case  is  almost 
imperceptible.  I  understand  that  in  one  of  those  cases  the 
banks  were  singled  out  for  taxation.  Here,  in  requiring  all- 
ratepayers  to  perform  the  duties,  it  is  almost  impossible  to 
crush  anything.  The  case  is  more  like  that  of  Town  of 
Windsor  v.  Commercial  Bank,  3  R.  &  G.,  420.  The  appeal 
should  be  dismissed. 

Meagher,  J. — I  agree  that  the  appeal  should  be  dis- 
missed. I  do  not  think  that  the  enforcement  of  the  act  in 
the  manner  sought  in  this  case,  will  necessarily  interfere 
with  the  operation  of  the  Intercolonial  railway  at  all.  It 
does  not  necessarily  involve  the  absence  of  the  defendant 
from  his  duty,  nor  does  it  follow  that  the  penalty  is  to  be 
paid  out  of  his  salary.  If  this  were  the  case  of  an  assess- 
ment, levied  directly  upon  the  salary,  payable  to  the 
defendant  by  the  Dominion  government,  it  would  be  like 
the  Leprohon  case,  (2  O.  A.  R.,  522)  but  the  present  case 
is  essentially  different  from  that. 

Henry,  J. — I  understand  the  local  act  which  is  attacked 
by  the  appellant  to   be  simply  a   provision  that  certain 
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persons  between  certain  ages  shall  be  liable  to  the  per- 
formance of  certain  work  upon  the  public  highways,  to  be 
performed  in  the  interest  of  the  communities  in  which  they 
live,  and  that,  if  they  are  unable  to  perform  the  work 
required,  they  shall  pay  a  reasonable  equivalent  for  the 
work.  This  is  a  reasonable  law,  and  I  base  my  judgment 
simply  and  distinctly  upon  the  ground  that  it  is  a  law 
independent  of  the  question  of  income  or  the  source  of 
income.  It  seems  to  me  therefore,  that  a  person  cannot  be 
exempted  from  the  operation  of  the  law  merely  because  he 
happens  to  derive  an  income  from  a  Dominion  source.  If 
the  defendant  had  no  income  he  would  be  equally  liable  to 
the  performance  of  this  duty, and  the  question  of  income'is 
therefore  foreign  to  the  enquiry.  It  is  not  necessary  to 
discuss  the  Leprohon  case.  While  I  am  not  able  to  see  the 
conclusive  reasons  which  are  supposed  to  govern  that 
decision,  it  does  not  come  up  here.  I  have  no  hesitation  in 
agreeing  with  the  majority  of  the  court  that  the  appeal 
must  be  dismissed. 


McNeil  v.  McDougall. 

Before  McDonald,  C.  J.,  Weatherbe,  .7.,  Graham,  E.  J.f    and 
Meagher,  J. 

Tenants  in  common— Partition— Interests  of  a  grantee  of  one  tenant  imll  be 

protected  where  it  can  be  done  without  detriment  to  the  interests 

of  others — Lathes. 

Where  one  of  two  or  more  tenants  in  common  has  conveyed  by  metes  and 
bounds  a  portion  of  the  land  held  in  common,  and  improvements  have 
been  made  by  the  grantee  upon  the  portion  of  land  so  conveyed,  the 
court,  in  decreeing  partition  at  the  instance  of  other  tenants,  will  pro- 
tect the  interests  of  the  grantee,  by  setting  apart  the  land  conveyed  as 
of  the  share  of  the  grantor,  if  such  setting  apart  can  be  made  with- 
out detriment  to  the  interests  of  the  other  tenants  in  common. 

Per  Meagher,  J. — The  making  of  such  a  provision  is  justified  where  the 
tenant  applying  for  partition  has  had  knowledge  of  the  deed,  the 
possession  of  the  grantee,  and  the  making  of  the  improvements,  and  has 
made  no  objection. 

The  facts  were  stated  by  Graham,  E.  J„  in  delivering 
judgment,  as  follows  : — 

This  is  an  equitable  action  for  partition  and  not  under 
our  statute  when  proceedings  are  commenced  with  a  petition. 
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The  plaintiff,  the  added  defendant,  Donald  McNeil,  and  one 
Stephen  McNeil,  a  sister  and  brothers,  were  tenants  in 
common,  of  a  lot  of  land  at  the  Grand  Narrows,  containing 
66  acres.  The  defendant  Donald  McNeil,  on  the  29th  of 
July,  1879,  by  deed  (in  which  Mary  McNeil,  the  mother, 
having  dower,  joined)  conveyed  by  metes  and  bounds  about 
four  acres  of  the  above  lot  to  one  Josephine  C.  McNeil,  and 
she  conveyed  it  to  the  defendants,  Hector  F.  McDougall 
and  Edward  A.  McNeil.  The  plaintiff  has  since  acquired 
Stephen  McNeil's  interest  in  the  QQ  acres,  including,  of 
course,  the  four  acres,  and  thus  having  a  two-thirds 
interest,  she  asks  for  partition. 

First,  she  proceeded  against  McDougall,  and  Edward  A. 
McNeil,  for  a  partition  of  the  four  acre  lot  alone;  then,  by 
amendment,  Donald  McNeil  was  added  as  a  defendant,  and 
partition  of  the  whole  66  acres  is  sought. 

Donald  McNeil  made  no  defence.  It  appears  that  upon 
the  four  acres  conveyed  by  metes  and  bounds  to  McDougall 
and  Edward  A.  McNeil,  they,  and  before  them,  Josephine 
C.  McNeil,  made  improvements,  and  it  id  admitted  by  the 
plaintiff  that,  in  respect  to  such  improvements,  their  rights 
may  be  protected.  I  need  not  cite  the  authorities.  But  it 
is  contended  that  the  learned  judge  at  the  trial,  in  his 
directions  as  to  the  mode  of  partition,  erred  in  directing  a 
division  which  may  result,  if  the  values  permit,  in  the 
commissioners  setting  off  to  Donald  (or  his  grantees)  a 
portion  of  the  66  acres,  which  will  include  the  four  acres 
conveyed  by  him  to  his  co-defendants,  and  excluding  the 
plaintiff  from  this  area.  The  appeal  is  but  from  this  one 
direction. 

1896,  January  14th.  A.  Drysdale,  Q.  C,  in  support  of 
appeal. 

R.  L.  Borden,  Q.  C,  contra. 

1896,  March  14th.  Graham,  E.  J.,  (after  stating  the 
facts  as  above.) 

The  decisions  in  the  American  States  differ  as  to  the 
effect  of  a  deed  made  by  one  co-tenant  conveying  a  part  of 
the  lands  of  the  co-tenancy  by  metes  and  bounds ;  some 
holding  it  void,  others  treating  it  as  good  except  that  it  is 
not  to  interfere  with  the  rights  of  the  other  non-assenting 
co-tenants.     But  when  it  comes  to  a  partition  I  understand 
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that  they  concur  in  this,  namely  : — When  one  co-tenant  has 
conveyed  a  portion  of  the  common  property  by  metes  and 
bounds,  in  an  action  for  a  partition,  the  court  will,  so  far  as 
it  nan  be  done  without  detriment  to  the  interests  of  the 
other  co-tenants,  set  apart  to  the  grantees,  the  portion  thus 
conveyed  to  him,  and,  when  the  tract  consists  of  several 
parcels,  it  will  require  the  whole  to  be  partitioned  in  one 
suit,  so  that  the  rights  of  the  grantees  may  be  best  protected. 

Freeman  on  Partition  Sections,  204  205,  207,  465, 
Story8  Eq.,  656  b,  656  c ;  Barnes  v.  Lynch,  151,  Mass.  510; 
Young  v.  Edwards,  11  S.  E.  1066  ;  Gates  v.  Salmont95  Am. 
Dec,  139. 

Thus  Freeman,  s.  205,  says: — "The  courts,  wherever 
the  interests  of  the  other  owners  will  not  be  impaired 
thereby,  will  set  off  to  grantees  of  specified  parcels  the 
tracts  included  within  their  respective  deeds."  And,  s.  207 
he  says: — "But  when  upon  partition  or  conveyance  from 
his  co-tenants,  or  through  any  other  means,  the  grantor 
acquires  an  estate  in  severalty  in  the  premises  so  conveyed 
by  him,  this  subsequently  acquired  estate  vests  in  the 
grantee  by  operation  of  the  previous  conveyance.  In  this 
proposition  all  the  authorities  treating  upon  this  subject 
seem  to  concur."  And  in  s.  465,  the  same  author  says  : — 
"  But  with  the  grantee  of  a  special  location,  it  is  all  impor- 
tant that  such  a  division  may  be  made  as  will  allow  his 
deed  to  become  operative.  He  is  entitled  to  the  considera- 
tion of  the  court  and  will,  whenever  his  claims  are  known 
to  the  court,  be  protected  as  far  as  possible  without  doing 
injustice  to  the  co-tenants  of  the  whole  tract." 

But  the  English  case  upon  which  the  text  in  Story's 
Equity  Jurisprudence  is  founded  is  in  point  I  refer  to 
Story  v.  Johnson,  2  Y.  &  C,  Ex.  586,  also  1  Y.  &  G,  538. 
The  head  note  is  in  part  as  follows : — 

"  When  one  of  several  tenants  in  common  has  conveyed 
away  his  share  of  the  estate  in  distinct  portions  to  different 
individuals,  upon  a  bill,  subsequently  filed  for  a  partition 
of  the  whole  estate,  the  court,  in  making  its  decree,  will  have 
regard  not  merely  to  the  legal  rights  of  the  original  tenants 
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in  common,  but  to  the  equitable  rights  of  fell  parties  actually 
interested  in  the  estate.  It  will,  therefore,  carry  the 
object  of  the  bill  into  effect  by  directing  a  distinct  partition 
of  each  of  the  several  portions  of  the  estate  in  which 
the  alienees  of  the  quondam  tenant  in  common,  respectively 
have  an  interest.  Therefore  when  A.  B.  and  C,  were 
tenants  in  common  in  undivided  thirds  of  an  estate 
comprising  Blackacre  and  Whiteacre  and  C,  conveyed 
his  interest  in  Blackacre  to  D.,  and  his  interest  in 
Whiteacre  to  E.  Upon  a  bill  filed  by  A.  and  B.,  for  parti- 
tion of  the  whole  estate,  the  court  directed  that  Blackacre 
should  be  divided  into  three  parts,  and  each  part  should  be 
conveyed  to  A.  B.  and  D.,  respectively,  and  that  Whiteacre 
should  be  divided  into  three  parts,  and  each  part  should  be 
conveyed  to  A.  B.  and  E.,  respectively.  A  court  of  Equity, 
in  decreeing  a  partition,  does  not  act  ministerially,  and  in 
obedience  to  the  call  of  those  parties  who  have  a  right  to 
the  partition,  but  founds  itself  upon  the  general  juris- 
diction given  to  Courts  of  Equity.  It  will,  therefore,  on  a 
bill  of  partition,  adjust  the  equitable  rights  of  all  the 
parties  interested  in  the  estate,  and  will,  for  that  purpose, 
give  special  instructions  to  the  commissioners  of  partition, 
and  even,  in  cases  of  necessity,  nominate  the  commissioners. 
A  tenant  for  life  with  remainder  to  A.  B.  and  C,  as  tenants 
in  common  in  fee  granted  a  lease  of  the  estate  to  1).,  for  21 
years,  which  lease  was  confirmed  by  A.  and  C,  held  that 
the  lease  was  good  as  against  A.  and  C,  and  that  B.  could 
not  impeach  it  in  a  suit  for  partition  in  which  he  was 
co-plaintiff  with  A." 

It  appears  to  me  that  it  would  have  been  entirely 
within  these  authorities  if  the  learned  judge  had  directed 
the  whole  C6  acres  to  be  divided  into  thirds,  according  to 
value,  (irrespective  of  improvements  upon  the  four  acre  lot) 
allotting  to  the  plaintiff  her  two-thirds  in  a  locality  outside 
of  the  area  of  four  acres  covered  by  the  defendant's 
deed,  if  that  could  be  done  without  detriment  to  the 
plaintiff's  interest,  and  I  see  no  reason  why  it  could  not- 
And  if  she  could  not  appeal  successfully  from  such  a  direc- 
tion, I  am  of  the  opinion  chat  she  cannot  successfully 
appeal  from  a  directon  which  may  only  affect  Donald 
injuriously  in  a  question  between  him  and  his  co-defend- 
ants.    He  may  have  something  to  complain  of  but  he  has 
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neither   appeared  nor  appealed,  and  I  have  no  doubt  his 
rights  are  not  now  before  us. 

In  the  case  of  Collins  v.  Cunningham,  21  S.  C.  C.  147, 
irregularities  existed,  but  the  proper  party  to  raise  objections 
had  not  done  so  and  therefore  they  were  not  available. 
Moreover,  she  has  not  appealed  from  the  direction  as  to 
division  between  the  co-defendants,  but  only  in  respect  to 
one  specified  paragraph.  In  my  opinion  the  appeal  should 
be  dismissed  and  with  costs.  I  see  no  objection  to  an 
addition  to  the  direction  complained  of  to  the  following 
effect,  viz. :— "  And  if  in  the  opinion  of  the  commissioners 
such  setting  apart  may  be  made  without  detriment  to  the 
interests  of  the  plaintiff."  And  the  decree  may  be  varied 
to  this  extent. 

McDonald,  C.  J.,  and  Weatherbe,  J.  concurred. 

Meagher,  J. — The  decree  for  partition  contained, 
amongst  others,  the  following  clause : — 

"And  it  is  further  ordered  and  decreed  that  in  the 
partition  of  the  said  second  described  lot,  the  said  first 
above  described  lot  be  set  apart  to  the  defendants,  Hector 
F.  McDougall  and  Edward  A.  McNeil  as  of  the  share  of 
Donald  McNeil  if,  in  the  opinion  of  the  said  commissioners, 
the  said  first  mentioned  lot  does  not,  apart  from  the  build- 
ings and  improvements  erected  and  made  thereon  by  the 
defendants,  or  by  Josephine  C.  McNeil,  exceed  in  value  the 
said  Donald  McNeil's  one-third  share." 

The  plaintiff  appealed  from  that  clause  alone.  The 
facts  are  stated  at  length  in  the  opinion  of  Mr.  Justice 
Graham  and  I  shall  not  repeat  them.  The  case  must  be 
regarded  as  if  a  bill  in  Equity  had  been  filed  under  the 
system  which  obtained  until  the  Judicature  Act  and  rules 
came  into  operation.  The  court  has,  it  appears  to  me, 
an  undoubted  right  to  regard,  and  give  effect  to  equit- 
able rights  and  considerations  affecting  the  rights  of  the 
parties  to  any  special  part  of  the  land  sought  to  be  parti- 
tioned, and  for  that  purpose  to  make  special  directions  for 
the  guidance  of  the  commissioners  appointed  to  make  the 
division.     In  the  absence  of   equitable  rights  no   special 
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directions  should  be  given  touching  any  particular  division 
to  be  made ;  not  even  where  a  party  has  obtained  from  one 
of  the  co-tenants  a  grant  of  a  specific  part  of  the  general 
tract  to  be  apportioned. 

The  case  of  Cooper  v.  Fisher,  10  L.  J.,  N.  S.,  Ch.  222, 
sustains  that  proposition.     The  head  note  is  : — 

"  The  assignee  of  an  undivided  share  of  certain  premises, 
part  of  a  larger  estate  held  by  the  assignor  in  common,  has 
no  title  against  the  other  tenants  in  common,  to  require 
that  on  partition  the  particular  premises  which  he  has 
purchased,  or  any  part  of  them,  shall  be  allotted  to  him." 

The  counsel  for  the  defendant  interested  in  that  specific 
part  asked  that  special  directions  be  given  that,  in  making 
the  partition,  the  commissioners  shouM  have  regard  to  those 
parts  of  the  estate  in  which  he  was  interested.  If  not  done, 
the  partition  might  have  the  effect  of  precluding  him  from 
having  the  moiety  of  those  portions  he  purchased. 

The  Vice-Chancel  lor  said  : — 

"  The  alienee  of  part  of  an  undivided  estate  must  take 
his  interest  subject  to  a  bill  of  partition  being  filed  against 
him.  If  persons  deal  in  such  interests  as  undivided  shares 
they  do  so  with  the  liability  of  having  something  assigned 
to  them  different  from  what  they  might  originally  possess. 
There  is  no  ground  for  any  special  direction  in  the  decree 
with  reference  to  the  circumstances." 

The  result  of  this  appeal  depends,  therefore,  upon  the 
presence  or  absence,  as  the  case  may  be,  of  special  circum- 
stances which  would  authorize  the  making  of  a  decree  like 
that  before  us.  In  my  opinion  the  facts  justified  the  course 
pursued  by  the  learned  trial  judge  in  inserting  the 
provisions  complained  of  in  the  decree.  The  title  under 
which  the  defendants,  McDougall  and  Edward  McNeil 
claim,  was  granted  about  years  before  the  trial  of  the 

action.  The  plaintiff  was  then  a  co-tenant  with  a  grantor 
who  made  that  conveyance,  but  she  was  then  only  about 
17  years  of  age.  At  the  time  of  the  trial  she  was  upwards 
of  thirty  years  of  age  and  during  a  considerable  part  of  that 
intervening  time,  she  was  at  home  in  the  immediate  vicinity 
of  the  land  in  question,  and  had  knowledge  of  the  existence 
of  the  deed  which  gave  rise  to   the  title  now  asserted  by 
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the  defendants  other  than  Donald,  her  brother,  if  not, 
as  I  am  inclined  to  believe  she  had,  of  the  fact  that  it 
professed  to  convey  a  specific  portion  of  the  area  held  in 
common.  She  knew  that  the  purchaser  took  possession  of 
such  tract  and  made  improvements  and  erected  buildings 
upon  it.  Meantime  she  made  no  complaint  and  gave  no 
intimation  of  her  intentions.  I  do  not  decide  she  was 
under  any  obligation  to  do  so  ;  but  I  am  very  clearly  of  the 
opinion  that  these  and  other  facts  in  the  case,  to  which  I 
have  not  fully  adverted,  afforded  a  sufficient  foundation  for 
the  exercise  of  the  power  involved  in  the  making  of  the 
provision  complained  of,     The  appeal  therefore  fails. 

It  may  be  that  access  to  the  waters  of  the  lake  or  to 
the  public  highway,  frcm  the  rear  portions  of  the  land  in 
question  can  only  be  gained  through  the  smaller  area  in 
which  the  defendants,  other  than  Donald,  are  interested, 
but  that  view  as  well  as  relative  values  and  other  consid- 
erations will  not  escape  the  attention  of  the  commissioners 
in  preparing  their  report.  The  general  doctrine  relating  to 
the  position  of  a  party  who  acquires  title  to  a  special  area, 
part  of  a  general  tract  held  in  common  by  his  grantor  and 
others,  is  well  stated  in  Gates  v.  Salmon,  95  Am.  Dec.  139 : 

"  Neither  a  joint  tenant  nor  a  tenant  in  common  can  do 
any  act  to  the  prejudice  of  his  co-tenants  in  their  estates  * 
*  *  *  A  conveyance  by  one  tenant  of  a  parcel 
of  a  general  tract  owned  by  several  is  inoperative  to  impair 
any  of  the  rights  of  his  co-tenants.  The  conveyance  must 
be  subject  to  the  ultimate  determination  of  their  rights  and 
upon  obvious  grounds  one  tenant  cannot  appropriate  to 
himself  any  particular  portion  of  the  general  tract;  as  upon 
a  partition  which  may  be  claimed  by  the  co-tenant  at  any 
time,  the  parcel  may  be  entirely  set  apart  in  severalty  to  a 
co-tenant.  He  cannot  defeat  this  possible  result  whilst 
retaining  his  interest,  nor  can  he  defeat  it  by  transfer  of 
his  interest.  He  cannot,  of  course,  invest  his  grantee  with 
rights  greater  than  he  possesses.  The  grantee  must  take, 
therefore,  subject  to  the  contingency  of  the  loss  of  the 
premises,  if  on  the  partition  of  the  general  tract  they 
should  not  be  allotted  to  the  grantor;  subject  to  this 
contingency,  the  conveyance  is  valid  and  passes  the 
interest  of  the  grantor." 
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The  foregoing  is  cited  in  the  case  referred  to  from  Stark 
v.  Barrett,  15  Cal.  368.  The  court  after  making  this  cita- 
tion proceeded : — 

"  The  rights  thus  assigned  to  the  grantee  are  precisely 
those  pertaining  to  the  grantor  in  the  special  tract,  no 
greater,  and  no  less.  The  grantor  before  his  conveyance  of 
the  special  tract  held  his  undivided  interest  therein  subject 
to  the  contingency  of  the  loss  of  it,  if,  on  the  partition  of 
the  general  tract,  the  special  tract  should  be  allotted  to  one 
of  his  co-tenants.  The  grantee  then  acquires  all  the 
interest  of  his  grantor  in  the  special  tract,  and  that  interest 
is  a  tenancy  in  it  in  comn.on  with  the  co-tenants  of  his 
grantor,  but  his  conveyance  did  not  sever  the  special  from 
the  general  tract  so  far  as  the  co-tenants  are  concerned, 
and  the  general'  tract  is  therefore  liable  to  a  partition  so 
far  as  the  co-tenants  of  the  grantor  are  concerned,  as  it 
would  be  hacf  the  conveyance  not  been  made." 

The  principles  enunciated  in  the  above,  however,  do  not 
interfere  with  the  powers  of  an  Equity  Court  to  make 
partition  in  such  a  way  as  to  prevent  injustice  or 
inequality 


Hart,  et  al.  v.  Davies. 

Before  McDonald,  C.  J.,  Ritchie,  J.,  Graham,  E.  J.,  and  Mkaghkr,  J. 

Practice — Payment  into  court — Apportionment  of  costs. 

Where  a  defendant  pays  money  into  conrt  either  in  the  alternative,  or  as 
a  sole  defence  to  an  action,  and  the  plaintiff  replies  that  the  sum  paid 
in  is  not  sufficient ;  if  the  cause  goes  to  trial  and  the  sum  paid  in  is 
found  to  be  sufficient  to  satisfy  the  plaintiff's  claim,  the  defendant  has 
succeeded  upon  an  issue,  going  to  the  root  of  the  action,  and  is  entitled 
to  have  judgment  entered  in  his  favor,  and  to  recover  the  general  costs 
of  the  action  as  well  as  the  costs  of  other  issues,  if  any,  on  which  he 
has  succeeded.  The  plaintiff  is  entitled  to  the  costs  of  issues  on  which 
he  has  succeeded. 

Plaintiff's  claim  was  for  commissions  and  expenses 
incurred  in  trying  to  find  a  purchaser  for  defendant's 
schooner,  dockage,  &c.  Defendant  pleaded  tender  before 
action  of  the  sum  of  $50.45,  in  satisfaction  of  plaintiffs 
claim,  and  paid  the  same  into  court.  The  cause  was  tried 
before  Johnston,  C.  C.  J.,  who  found  that  the  sum  paid 


Digitized  byVjOOQlC 


304  THE    NOVA    SCOTIA    REPORTS,    1896. 

into  court  was  amply  sufficient  to  cover  plaintiff's  claim, 
but  that  there  was  no  evidence  of  a  tender  made.  On  the 
authority  of  Bwckton  v.  Higgs,  4  Ex.  D.,  175,  he  ordered 
that  judgment  be  entered  for  defendant  with  costs  of  action 
from  date  of  payment  into  court.  The  plaintiffs  to  have 
costs  of  action  up  to  time  of  payment  into  court;  costs  to 
be  set  off  one  against  the  other. 
Plaintiffs  appealed. 

1895,  Nov.  28th,   W.  B.  A.   Ritchie,  Q.  C,  and  E.  P., 
Allison,  in  support  of  appeal. 

A.  Drysdale,  contra. 

1896,  January,  18th.     Ritchie,  J. — The  practice  which 
governs  this  case  is,  I  think,  clearly  established.     When 
the  defendant  pays  money  into  court,  either  in  the  alterna- 
tive or  as  a  sole  defence  to  the  action,  and   the  plaintiff 
replies  that  the  sum  paid  in  is  not  sufficient ;  if  the  cause 
goes  on  to  trial,  and  the  sum  paid  in  is  found  to  be  sufficient 
to  satisfy  the  plaintiffs'  claim,  the  defendant  has  succeeded 
upon  an  issue  going  to  the  root  of  the  action  and  is  entitled 
to  have  judgment  entered  in  his  favour,  and  to  recover  the 
general  costs  of  the  action,  as  well  as  the  costs  of  the  other 
issues,  if  any,  on  which  he  has  succeeded.     The  plaintiff  is 
entitled  to  the  costs  of  all  the  issues  upon  which  he  has 
succeeded.     (See   Wheeler  v.   United  Telephone  Co.,  13,  Q. 
B.  D.,  597.)     In  this  case,  among  other  defences,  a  defence 
of  tender  and   payment  into  court,    was   pleaded   in   the 
alternative.     The  judge  below  found  in  favour  of  defendant 
as  to  the  sufficiency  of  the  sum  paid  in,  but  against  him  on 
the  tender,  and  he  gave  the  plaintiffs  the  costs  of  the  suit 
up  to  the  date  of  the  payment  into  court,  and  the  defendant 
the  costs  of  the  suit  after  that  date.     The  plaintiffs  appealed 
in  relation  to  the  costs  and  asked  to  have  the  judgment 
varied  "  so  that  the  defendant  have  the  general  costs  of  the 
action,  and  that  the  plaintiffs  have  the  costs  of  all  the  issues 
on  which  they  were  successful."     This  would  have  been 
quite  correct  if  it  applied    to   the  whole  judgment,  but 
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plaintiff  only  appealed  from  the  part  which  awarded  the 
defendant  the  costs  of  the  action  from  the  time  of  the 
payment  into  court,  leaving  unaffected  that  part  which  gave 
the  plaintiff  the  costs  of  the  action  up  to  the  time  of  the 
payment  into  court,  to  the  whole  of  which  they  were  not 
entitled.  The  defendant,  by  his  cross-appeal,  objected  to 
the  same  part  of  the  judgment,  and  claimed  the  whole  of 
the  costs  without  allowing  the  plaintiffs  the  costs  of  the 
issue  as  to  the  tender  which  was  found  in  their  favour 
Both  appeals  will  be  allowed  and  the  judgment  varied  as 
follows ; — The  defendant  will  recover  the  general  costs  of 
the  action  and  of  all  issues  upon  which  be  succeeded,  the 
plaintiff  will  recover  the  costs  of  the  issue  on  the  tender 
and  of  all  other  issues,  if  any,  on  which  he  succeeded. 
Costs,  when  taxed,  to  be  set  off.  There  will  be  no  costs  of 
the  argument,  and  the  printer's  bill  will  be  divided  equally 
between  the  parties. 


McDonald  v.  Curry,  kt  al. 

Before  McDonald,  C  J.,  and  Wkatherbe  and  Meagher,  J  J. 

Absent  or  absconding  debtor — Attaching  creditor — Right  of  Sheriff  to  recover 

against  expenses  necessarily  incurred  in  caring  for  property  the  sale 

of  which  is  delayed  at  instance  of  creditor — Evidence, 

Where  property  is  attached  by  the  sheriff,  and  the  sale  is  delayed  at  the 
instance  of  the  attaching  creditor,  and  for  his  own  benefit,  slight 
evidence  will  be  sufficient  to  support  an  action  against  the  creditor  for 
expenses  necessarily  incurred  in  caring  for  the  property  attached. 

This  was  an  appeal  from  the  judgment  of  Ritchie  J.,  for 
plaintiff,  in  an  action  brought  against  the  Sheriff  of  the 
County  of  Hants,  for  work  and  labor  done  and  performed 
by  plaintiff  as  caretaker  of  a  gold  mining  property  at 
Renfrew  in  the  County  of  Hants. 

The  property  in  question  was  attached  by  the  Sheriff 

at  the  instance  of  one  Charles  Thompson  under   a   writ  of 

attachment   issued   under  Order  46,   against   Charles   H. 

North,    described    as    an    absent    or   absconding   debtor. 

20— N.  S.  R.  28. 
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Thompson  subsequently  recovered  judgment  against  North, 
and  delivered  a  writ  of  execution  to  the  Sheiiff  to  be 
executed,  and  directed  a  levy  on  the  gold  mining  property 
previously  attached.  The  plaintiff  was  employed  to  take 
care  of  the  property  while  the  same  was  in  the  hands  of 
the  Sheriff".  The  defence  of  the  Sheriff  was  that  plaintiff 
was  employed  to  take  care  of  the  pioperty,  with  the  know- 
ledge and  consent  of  Thompson,  the  judgment  creditor. 
Thompson  was  brought  in  as  a  third  party,  and  the  Sheriff 
claimed  to  be  indemnified  by  him,  if  it  should  be  held  that 
he  was  liable  to  pay  plaintiff's  claim  or  any  part  thereof. 
The  judgment  appealed  from,  was  as  follows: 

"  In  this  case  I  find  that  the  defendant,  the  Sheriff  of 
Hants  County,  employed  the  plaintiff  to  take  charge  of  the 
property  attached  by  him  at  Renfrew,  and  I  award  the 
plaintiff,  for  his  services,  the  sum  of  $^28.00,  being  for  (j33 
days  at  $1.00  per  day,  less  $5  received  for  wire  rope. 

I  find  that  the  plaintiff  was  one  of  the  persons  who 
asked  for  and  obtained  leave  to  work  the  mine  on  tribute 
after  it  was  attached,  and,  in  my  opinion,  he  is  not  entitled 
to  wages  from  the  defendant  while  he  was  so  employed. 
The  arrangement  made  with  the  plaintiff  was,  that  the 
mine  was  to  be  worked  free  of  all  expenses,  and  if  there 
was  not  sufficient  to  pay  the  wages  they  would  be  lost.  If 
the  plaintiff  chose  to  expend  his  wages  in  paying  the  other 
men  in  full,  it  was  his  loss  voluntarily  incurred,  and  he  has 
no  right  now  to  charge  them  against  the  defendant.  I  find 
that  the  plaintiff  had  no  authority  to  pledge  the  defend- 
ant's credit  for  feed  for  the  horse  or  mining  supplies,  or  to 
furnish  them  himself  on  defendants  account,  and  if  any 
amount  is  still  due  therefor,  the  defendant  is  not  liable. 
As  regards  the  issues  between  the  defendant  and  Charles 
Thompson,  I  find  that  the  defendant  as  Sheriff,  is  not 
entitled  to  recover  anything  beyond  his  fees  and  charges  as 
fixed  by  the  statute.  The  cases  cited  on  this  point  are 
numerous,  and  seem  to  me  conclusive.  Under  the  English 
tariff  there  is  an  allowance  for  the  expenses  of  a  man  in 
possession,  or  custody  money,  when  necessary,  and  another 
provision  which  permits  the  allowance  of  additional 
expenses  incurred  by  the  Sheriff,  if  such  allowance  is 
thought  proper. 

Under  the  tariff  in  force  here,  there  are  no  similar  pro- 
visions, and  no  allowance  for  the  custody  of  property  either 
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under  attachment  or  execution,  and  I  do  not  think  that  any 
Sheriff  can  legally  recover  such  a  charge.  In  the  absence 
of  any  privity  of  contract  between  the  defendant  and 
Charles  Thompson,  he  cannot  recover  such  charges  under 
the  contract  between  Thompson  and  North.  The  plaintiff 
will  have  judgment  against  the  defendant  Curry  for  $628 
and  cosjbs. 

The  right  of  a  Sheriff  to  be  repaid  the  expenses  incurred 
by  him  in  taking  care  of  property  attached  being  now 
questioned  in  this  Court  for  the  first  time,  there  will  be  no 
costs  as  between  the  defendant  and  Charles  Thompson." 

A.  Ih*y8dalez  Q.  C,  in  support  of  appeal.  W.  B.  A. 
Ritchie.  Q.  C,  contra. 

January  18th,  1896,  Weatherbe,  J. — Assuming  that  it 
is  good  law,  that  a  Sheriff  is  not  to  be  repaid  expenses 
incurred  in  taking  care  of  property  and  that  the  defendant 
Thompson  was  acting  by  himself,  and  through  his  solicitors, 
on  this  understanding  of  the  law,  (as  I  suppose  it  is  fair  if 
that  be  law  to  assume,)  for  whom  were  the  necessary 
services  of  plaintiff  in  taking  care  of  the  property  incurred  ? 
It  is  not,  I  should  say,  to  be  assumed  that  the  Sheriff  was 
to  pay  for  these  services  gratuitously  for  Thompson's 
benefit.  The  sale  was  delayed  at  the  request  of  Thompson 
or  his  solicitor,  and  for  his  benefit,  and  the  services  were 
the  necessary  result  of  this.  Much  I  think  may  be  implied 
from  this  against  them.  They  could  not  but  be  cognizant 
of  this.  Thompson  admits  that  he  knew  the  Sheriff  had 
made  arrangements  with  plaintiff.  Mr.  Parker,  the  solicitor, 
says :  "  I  heard  from  Thompson  that  the  mine  was  being 
looked  after,  and  that  the  Sheriff  had  arranged  for  keeping 
it  pumped."  He  also  says :  "  I  supposed  the  Sheriff'  had 
some  one  in  charge."  Then  he  says :  "  In  March  at  the 
interview  with  the  Sheriff',  I  enquired  into  the  position  of 
McDonald.  I  knew  before  that  the  Sheriff  had  employed 
McDonald." 

The  Sheriff  says— -and  I  think  there  is  no  contradiction 
of  this — that  after  the  attachment  in  March,  1892,  he  saw 
Thompson   who   told   him   he   had   a   letter   from   North 
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(defendant  in  the  attachment  suit)  to  say  that  he  would 
like  to  have  the  pumps  kept  running.  The  Sheriff  says  he 
told  Thompson  the  pumps  and  crusher  were  both  running, 
on  tribute  without  expense  and  McDonald  was  in  charge, 
and  he  asked  him  whether  it  was  better  to  let  it  go  on  or  not. 
Thompson  said  he  would  write  North  and  let  the  Sheriff 
know.  He  afterwards  informed  the  Sheriff  that  he  had 
received  a  letter  from  North  who  preferred  that  the  crusher 
should  not  be  run,  but  to  keep  the  pumps  going.  The  Sheriff 
says,  "  I  then  stopped  the  crusher  and  kept  the  pumps 
running."  The  learned  judge  seems  to  have  assumed  that 
the  Sheriff  had  engaged  the  plaintiff  on  his  own  account, 
and  the  question  as  to  whether  there  was  not  an  implied 
understanding  that  plaintiff  was  engaged  through  the 
agency  of  the  Sheriff  for  the  party  attaching  and  delaying 
the  proceedings  for  his  own  benefit  was  left  out  of  con- 
sideration. For  this  reason  I  think  there  ought  to  be  a 
new  trial. 

Meagher,  J. — It  is  well  known  that  for  a  great  many 
years  the  Sheriffs  of  this  province  have  collected  the  expenses 
of  keeping  possession  of, and  caring  for  goods, eta, levied  upon 
by  them  under  attachments  and  executions.  That  practice, 
so  far  as  I  can  ascertain,  has  prevailed  probably  ever  since 
the  creation  of  this  Court.  It  was  never  questioned  until 
the  present  controversy  arose.  This  shows  (to  apply  the 
language  of  Mr.  Justice  Grove  in  Sneary  v.Adby,  1  Ex.  D., 
305),  that  those  who  are  conversant  with  the  matter  have 
hitherto  thought  the  practice  sustainable;  it  is  not  a 
conclusive  argument,  but  it  is  a  matter  not  to  be  wholly  laid 
out  of  consideration  in  arriving  at  a  decision  upon  the 
present  facts." 

At  common  law  the  Sheriff  was  bound  to  enforce  the 
Queen's  writ  of  execution  gratuitously.  His  right  to  fees, 
and  the  judgment  creditors  right  to  indemnity  for  expenses, 
beyond  what  the  judgment  called  for,  depended  upon 
statutory  provisions,  or  general  rules  of  practice.  Until 
the  adoption  of  the  Judicature  Act  and  Rules  in  1884,  I 
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believe  there  never  was  a  rule  or  statute  in  force  in  this 
Province,  the  equivalent  of  Order  40,  Rule  15.  The  practice 
above  alluded  to  was,  I  suppose,  known  to  the  legislature 
when  the  judicature  rules  were  adopted  and  given  effect  to. 
Every  item  in  the  tariff  prescribed  by  chap.  10  of  the  acts 
of  1888  is  specifically  provided  for  in  such  a  manner  as  to 
exclude  in  ever}7  conceivable  case  the  application  of  the 
word  "  expenses  "  to  any  one  of  them.  We  are,  I  think 
obliged,  or  at  all  events  are  at  liberty,  to  give  some  force  to 
the  word  "  expenses "  in  the  rule  referred  to ;  and  unless 
we  hold,  as  was  held  in  Hammond  v.  Nairn,  9  M.  &  W., 
222,  that  it  applies  to  the  expenses  of  keeping  possession, 
or  other  expenses  of  a  like  nature,  it  will  have  no  scope  or 
operation  whatever.  The  tariff  referred  to  appears  to  me 
to  have  been  framed — largely  so  at  all  events — for  the 
purpose  of  fixing  the  compensation  to  be  received  by  the 
Sheriff  for  his  services ;  whilst  order  40,  rule  15,  was 
enacted  for  the  benefit  and  protection  of  the  party  at  whose 
instance,  and  under  whose  directions,  the  Sheriff  is  required 
to  act  in  enforcing  the  process  ;  Sneary  v.  Adby  above 
referred  to. 

Section  123  of  Chap.  134  of  the  Revised  Statutes,  3rd 
Series,  provided  that  it  should  be  competent  for  the  party 
suing  out  an  execution  to  direct  in  what  manner  it  should 
be  executed,  and  which  direction  the  officer  was  required  to 
obey.  Section  127  of  the  same  chapter  provided  that  the 
Sheriff,  in  returning  every  execution,  should  state  specially 
his  doings  thereunder,  and,  where  property  had  been  taken, 
should  give  a  specific  account  thereof,  and  of  the  sales  of 
the  same,  with  an  account  of  his  fees  and  charges  against 
it  The  provisions  on  this  subject  embodied  in  the  fourth 
series  were  the  same.  The  tariff  of  fees,  relating  to 
Sheriffs,  then  in  force,  so  far  as  form  is  concerned,  was  in 
very  much  the  same  terms  as  the  existing  tariff  The  word 
■'  charges,"  which  appeared  in  the  Statutes  referred  to,  was 
no  doubt  intended  to  refer  to  something  which  the  word 
"  fees  "  would  not  cover. 

In  view,  therefore,  of  the  provisions  which  existed  in 
the  Statutes  up  to  the  adoption  of  the  judicature  rules,  and 
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of  the  well-known  practice  to  which  I  have  made  reference, 
I  do  not  feel  that  I  am  violating  any  rule  of  construction, 
when  I  impute  to  the  legislature  an  intention  to  give  force 
and  effect  to  that  practice  either  when  the  provisions  quoted 
from  the  3rd  and  4th  Series  were  enacted,  or  when  the 
judicature  act  and  rules  were  passed.  Order  40,  Rule  15, 
was  intended  for  the  benefit  of  the  party,  but  is  enforce- 
able through  the  agency  of  the  Sheriff.  If  intended  as 
compensation,  or  indemnity  to  the  Sheriff,  it  would,  I 
assume  have  appeared  in  the  tariff.  If  this  view  be  correct 
there  is  no  reason,  that  I  can  perceive,  why  we  should  con- 
strue that  rule  in  the  light  of  the  tariff.  They  are,  it 
appears  to  me,  separate  and  distinct,  and  have  reference  to 
different  parties  and  rights.  Under  the  English  system, 
where  the  expenses  of  keeping  possession  are  regulated  by 
the  tariff,  the  rule  and  tariff  must  of  course  be  read 
together,  but  that  is  not  proper,  or  necessary  here.  The 
Sheriff,  as  I  have  pointed  out,  may  be  required,  to  this 
extent  at  least,  as  the"  agent  of  the  party,  or,  at  all  events, 
the  instrument  under  the  law,  to  enforce,  by  means  of  a 
levy,  the  expenses  of  possession  for  the  benefit  of  such 
party.  Bearing  in  mind  the  views  I  have  suggested,  it 
seems  to  me  that  very  slight  evidence  is  necessary,  as 
between  the  execution  creditor  and  the  Sheriff,  to  render  the 
latter  liable  to  the  former,  for  expenses  of  the  character 
sought  to  be  recovered  here  The  Sheriff,  if  not  restrained 
by  him,  would  sell  under  the  execution  as  promptly  as 
possible,  and,  if  that  bad  been  done  in  this  case,  the  expenses 
would  have  been  trivial.  The  sale  in  this  case  was  delayed 
at  the  instance  of  the  execution  creditor,  and  1  cannot  help 
thinking  that  the  fact  of  a  request,  expressed  or  implied, 
on  the  part  of  the  execution  creditor  to  delay  the  sale,  when 
he  knew  the  Sheriff  was  in  possession,  and  had  reason  to 
suppose,  if  he  did  not  actually  know,  that  the  Sheriff  was 
incurring  expenses  in  connection  with  the  care  and  posses- 
sion of  the  property  seized,  was  sufficient  to  make  him 
liable  to  the  Sheriff  for  any  reasonable  expenses  properly 
incurred  in  that  behalf  by  the  Sheriff. 
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I,  therefore,  think  the  appeal  should  be  allowed,  and  a 
new  trial  ordered  so  that  this  aspect  of  the  case  may  be 
dealt  with.  Since  writing  the  above  I  have  had  access  to 
Gates  v.  Meehan,  11  Ir.,  C.  L.  R.,  app.  i.,  but  have  only  been 
able  to  give  it  a  hasty  perusal.  The  Chief  Justice,  in  giving 
judgment  after  dealing  with  the  position  between  the 
Sheriff  and  the  execution  debtor,  where  the  latter  assented 
to  payment  of  expenses  not  collectable,  said  : 

"  Where,  too,  expenses  have  been  incurred  by  the  Sheriff 
owing  to  great  default  on  the  part  of  the  plaintiff  in  the 
execution,  in  that  case  also  it  would  be  reasonable  to 
throwT  on  the  plaintiff  those  expenses  in  addition  to  his 
fees." 

McDonald,  C  J.,  concurred  that  there  should  be  a  new 
trial. 


Richards  v.  Taylor,  et  al. 

Before  McDonald,  C.  J.,  Graham,  E.  J  ,  Meagher  and  Henry,  J  J. 

Canada  Temperance   Act — Action  to  recover  money  paid  to   constable  to 

secure  release  from  arrest — Judgment  of  county  court  in  favor 

of  plaintiff  affirmed 

Plaintiff  was  arrested  by  the  defendant  J.  under  a  warrant  for  a  violation 
of  the  Canada  Temperance  Act,  issued  by  M.,  a  magistrate  residing  at 
Springhill  in  the  County  of  Cumberland.  Plaintiff  being  unwilling  to 
be  conveyed  to  Springhill,  paid  T.,  the  constable,  $30,  which  was 
received  by  T.  "  on  and  towards  the  fine,"  and  paid  over  by  him  to  the 
defendant  P.,  a  justice  who  happened  to  be  in  M.'s  office  at  the  time. 

In  an  action  by  plaintiff  to  recover  the  money  the  defences  relied  upo1* 
were  :  (1)  that  the  money  was  paid  as  bail  to  guarantee  the  plaintiff'8 
appearance  at  the  trial ;  (2)  that  it  was  paid  to  compromise  and  settle 
the  offence  charged,  and  (3)  that  plaintiff  failed  to  appear.  There 
being  no  evidence  to  support  the  pleas 

Htld,  affirming  the  decision  cf  the  county  court  judge,  that  plaintiff  was 
entitled  to  recover. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
County  Court,  District  No.  5,  in  favor  of  the  plaintiff' 
against  the  defendant  Peers.  The  facts  of  the  case  were  as 
follows: — In  July,  1894,  the  defendant,  Taylor,  acting  as 
constable  for  the  county  of  Cumberland,  arrested  the  plain- 
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tiff'  at  Springhill  Junction,  under  a  warrant  issued  by  R. 
B.  Murray,  J.  P.,  at  Springhill,  for  an  alleged  violation  of 
the  Canada  Temperance  Act.  The  plaintiff  being  unwilling 
to  be  taken  to  Springhill,  the  constable  released  him  on 
payment  of  thirty  dollars,  which  amount  was  paid  by  the 
plaintiff  and  received  by  the  defendant  Taylor  "  on  and 
towards  the  fine  "  Taylor  took  the  money  to  the  magistrate 
Murray,  who  issued  the  warrant.  He  refused  to  receive  it, 
but  the  defendant  Peers,  who  was  also  a  Justice  of  the 
Peace,  and  who  happened  to  be  in  Murray's  office  at  the 
time,  received  it  from  the  constable.  In  what  capacity  he 
purported  to  receive  this  money  is  not  clear  from  the 
evidence  the  whole  of  which  was  given  by  defendant 
Taylor.  It  does  appear  that  Peers  frequently  sat  as  an 
associate  Justice  with  Murray  in  "  Scott  Act  cases,"  and 
this  would  possibly  afford  some  ground  for  an  inference 
that  he  received  the  money  in  his  official  capacity,  and  for 
the  purpose  of  making  good  in  part  a  fine  which  it  was 
expected  would  be  imposed  upon  the  plaintiff.  Taylor's 
evidence  as  to  the  handing  over  of  the  money  to  Peers  was 
as  follows  : — "  I  took  the  money,  $30.,  up  to  R.  B.  Murray 
and  he  refused  to  take  it.  I  then  took  it  to  F.  L.  Peers 
and  he  took  it.  I  handed  it  to  him  and  he  said  he  would 
take  it.  He  knew  whose  money  it  was.  I  told  him  it  was 
the  plaintiff's  money."  After  a  demand  for  the  thirty 
dollars  had  been  made  upon  defendant  Peers  by  the 
plaintiff's  attorney  in  this  action,  he  requested  Taylor, 
the  other  defendant,  to  take  the  amount  back  to  plaintiff, 
which,  however,  Taylor  declined  to  do. 

November  15th,  1895. — H.  Mellish  in  support  of  appeal. 
The  action  is  against  public  policy.  Plaintiff  conspired  to 
defeat  justice,  and  succeeded  in  doing  so,  and  obtaining  his 
release.  If  the  money  was  paid  as  bail,  plaintiff  must  show 
it.  The  payment  of  the  money  under  the  circumstances 
was  illegal.  The  presumption  is  that  it  was  not  done 
innocently,  Kearley  v.  Thomson,  24  Q.  B.  D.,  742.  Peers  is 
in  the  same  position  as  Taylor.     He  took  the  money  with 
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knowledge  of  all  the  facts.  The  doctrine  of  pari  delicto  is 
discussed  in  Anson  on  Contracts,  216  ;  Smith's  Lead.  Cases, 
674  ;  Criminal  Code,  154,  sub.  sec.  d. 

H.  Afclnnes  contra. — There  was  no  criminal  intent  or 
attempt  to  evade  the  law.  There  is  no  evidence  that  the 
money  was  paid  to  evade  punishment.  The  intent  to  per- 
vert the  course  of  justice  must  be  proved.  (Henry,  J. — 
The  illegality  need  not  be  criminal.) 

January  18th,  1896. — Henry,  J.  So  far  as  the  facts  are 
concerned,  the  decision  of  the  learned  County  Court  Judge 
is  as  follows: — 

"  In  this  case  the  witness  Taylor  says ; — c  I  took  Mr. 
Richards  and  he  paid  the  $30  in  money ;  he  did  not  want 
me  to  take  him  to  Springhill/  Then  be^says  it  was  paid 
on  and  towards  the  fine.  The  impression  left  on  my  mind 
on  the  trial  of  the  case  was  : — 1.  That  the  $30.  was  paid  as 
bail  to  excuse  the  plaintiff  going  to  Springhill,  and,  2.  It 
was  paid  on  account  of  a  fine." 

Now  I  do  not  understand  this  to  amount  to  a  finding 
that  the  thirty  dollars  was  paid  as  and  for  bail  for  the 
appearance  of  the  accused.  If  I  so  understood  it,  I  would 
be  compelled  to  hold  that  it  would  be  entirely  unsupported 
by  evidence,  even  as  that  evidence  appears  in  the  extract 
in  the  decision  itself.  1  do  not  take  the  word  "  bail  "  in  the 
expression  "  paid  as  bail  to  excuse  the  plaintiff  going  to 
Springhill "  to  be  used  in  a  strict  technical  sense.  I  take 
this  statement  of  the  learned  Judge  to  mean  that  the  thirty 
dollars  was  paid  as  an  earnest  that  the  fine  if  imposed 
would  be  paid.  However  this  may  be,  there  is  no  evidence 
to  be  found  in  the  printed  case  to  justify  a  finding  that  the 
money  was  paid  as  bail  or  as  anything  like  bail  for  the 
appearance  of  the  accused  at  the  trial. 

It  is  now  necessary  to  advert  to  the  statement  of 
defence.  The  first  paragraph  alleges  that  the  money  was 
paid  by  Richards  to  Taylor  to  compromise  and  settle  the 
offence  charged  in  the  warrant.     As  to  this  it  is  sufficient 
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to  say  that  there  is  not  a  particle  of  evidence  to  support  it, 
the  evidence  being  that  it  was  paid  "  on  and  towards  the 
fine."  The  second  paragraph  alleges  that  the  money  was 
paid  as  security  for  the  appearance  of  the  plaintiff,  as 
required  by  the  warrant,  and  that  the  plaintiff  failed  to 
appear,  and  that  therefore  he  forfeited  all  right  to  the 
money.  There  is,  as  already  indicated,  no  evidence  to 
support  this  plea,  in  so  far  as  it  alleges  that  the  money 
was  paid  as  security  for  the  appearance  of  the  accused. 
Neither  is  there  any  evidence  whatever  of  his  alleged 
default.  The  third  paragraph  is  nothing  but  a  reiteration 
of  the  first.  It  thus  appears  clearly  that  there  is  no  evi- 
dence to  support  the  defence  relied  upon.  .The  appeal  must 
therefore,  in  my  opinion,  be  dismissed  with  costs. 


Overseers  of  the  Poor  v.  Chase. 

Before  McDonald,  C.  J  ,  Ritchie,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Bastardy  Act  /?.  #S'.  (5th  series,)  c.  37 — Form  of  bond  not  in  conformity 

irith  Act — Liability  of  surety  cannot  be  extended  beyond  that 

fixed  by  section  of  Act. 

By  section  2  of  the  Bastardy  Act,  R.  S.  (5th  aeries),  c  37,  the  reputed 
father  of  a  bastard  child,  when  brought  before  a  justice  of  the  peace, 
is  required  to  enter  into  a  bond  with  a  surety  to  indemnify  the  poor 
district.  The  form  of  bond  to  be  used  is  given  at  the  end  of  the  act, 
s  13  of  which  provides  that  the  forms  following  •'  shall  be  used  and 
adhered  to  as  nearly  as  may  be."  The  conditions  of  the  bond  in  the 
form  being  more  extensive  in  its  terms  than  the  section  prescribing  it. 

Held,  that  the  liability  of  the  surety  on  the  bond  could  not  be  extended 
beyond  that  fixed  by  the  statute. 

Appeal  from  the  following  judgment  of  Chipman,  J.,  in 
favor  of  defendant,  in  an  action  on  a  bond  given  under  the 
Bastardy  Act,  R.  S ,  c.  37,  conditioned  to  perform  any  order 
of  filiation  that  might  be  made  against  defendant: 

"  The  facts  in  this  case  are  in  the  main  admitted,  and 
the  question  to  be  determined  is,  whether  the  defendant  is 
liable  as  surety  on  the  bond  in  evidence  herein  which  fol- 
lows the  form  in  the  Bastardy  Act,  chap.  37,  R.  S.,  N.  S., 
5th  Series,  272,  and  was  given  by  the  reputed  father  after 
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his  committal  to  jail  under  the  statutory  warrant  provided 
for  by  section  1  of  said  Act. 

After  the  birth  of  the  child,  a  warrant  was  issued  by 
two  justices  of  the  peace  for  the  arrest  of  the  mother  and 
reputed  father  as  provided  by  section  3.  They  were  both 
present  at  the  hearing,  and  the  justices,  after  hearing  the 
evidence,  made  an  order  of  filiation,  fixing  the  expenses 
connected  with  lying-in,  and  maintenance  of  the  mother, 
and  the  birth  and  maintenance  of  the  child,  to  the  date  of 
the  order  at  $10,  and  further  directing  that  the  reputed 
father  pay  the  sum  of  $1  weekly  during  the  time  the  child 
might  remain  chargeable  to  the  poor  district. 

The  constable,  to  whom  the  warrant  last  referred  to 
was  delivered  for  execution,  was  present  at  the  hearing  and 
served  the  order  of  filiation  on  the  reputed  father  on  the 
same  day  of  the  hearing,  but  did  not  commit  him  to  jail, 
nor  did  the  reputed  father  give  the  bond  provided  for  by 
section  5,  or  pay  the  sum  of  $80  named  therein. 

No  explanation  is  given  as  to  the  reason  why  the  reputed 
father  was  not  committed  to  jail  on  his  failure  to  enter  into 
the  bond  or  pay  the  sum  of  $80. 

The  expenses  connected  with  the  lying-in  and  mainten- 
ance of  the  mother  and  birth  of  the  child  to  date  of  order, 
viz  :  $10  have  been  paid  into  court,  and  the  defendant  con- 
tends that  that  sum  is  sufficient  to  satisfy  the  claim  of  the 
plaintiffs. 

The  plaintiffs  join  issue  and  claim  payment  of  said 
amount,  and  the  sum  of  $2,  which  had  accrued  at  the  date 
of  the  issue  of  the  writ  herein,  and  ask  for  judgment  for 
the  penalty  of  the  bond. 

The  bond,  while  following  the  form  appended  to  the 
Act,  does  not  conform  to  the  language  and  conditions  of 
section  2,  but  the  plaintiffs  contend  that  inasmuch  as  the 
condition  thereof  is  "  that  if  the  said  (reputed  father),  his 
executors,  or  administrators,  do  and  shall  perform  any  order 
of  filiation  that  may  be  made  upon  him  in  the  premises," 
that  the  defendant,  in  any  event,  is  liable  thereunder  to 
fulfil  and  perform  tl  e  terms  and  conditions  of  the  order  of 
filiation. 

The  defendant  relies  on  the  language  of  the  statute. 

It  requires  but  a  cursory  glance  at  the  statute  and  the 
form  of  the  bond  to  decide,  if  the  plaintiffs'  contention  is  to 
be  sustained,  that  a  demand  is  made  upon  the  defendant 
not  contemplated  by  the  requirements  of  the  statute,  and  I 
think  it  first  becomes  necessary  in  the  discussion  of  the 
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issue  between  the  parties  to  examine  into  and  make  a  syn- 
opsis of  the  different  sections  and  provisions  of  the  chapter 
pertinent  to  the  inquiry. 

Section  1  provides  that  the  mother  shall  make  oath  in 
writing,  before  a  justice,  prior  to  the  birth  of  the  child,  and 
that  a  warrant  shall  forthwith  issue  for  the  apprehension 
of  the  reputed  father. 

(2)  That  the  reputed  father,  when  brought  before  a 
justice,  shall  be  required  to  enter  into  a  bond  with  a  surety 
to  indemnify  such  poor  district  until  after  the  birth  of  the 
child,  and  until  an  order  of  filiation  shall  be  made  thereon, 
or  till  the  reputed  father  be  discharged  on  examination 
and  hearing  preparatory  to  the  passing  of  such  order,  and, 
in  default,  shall  be  committed  to  jail,  to  remain  until  such 
examination  and  hearing  can  be  had,  or  such  bond  given. 

(3)  Provision  is  made  in  this  section  for  the  issue  of 
a  warrant  to  take  the  mother  and  reputed  father  before  the 
justices,  at  a  time  and  place  therein  mentioned,  for  the  pur- 
pose of  hearing  their  evidence,  and  determining  whether 
the  reputed  father  shall  be  discharged,  or  an  order  of 
filiation  made  to  indemnify  the  poor  district  for  the  expen- 
ses connected  with  the  lying-in  and  maintenance  of  the 
mother,  and  the  birth  and  maintenance  of  the  child,  to  tho 
date  of  the  order,  and  for  the  payment  of  such  sum  weekly 
as  they  shall  consider  righl. 

(5)  *  The  reputed  father  shall  then  enter  into  a  bond 
with  one  surety  to  fulfil  the  order  of  filiation,  or  shall  pay 
to  the  overseers  of  the  poor  eighty  dollars  for  the  support 
of  each  such  child,  or  other  town  u^es,  and,  in  default,  shall 
be  forthwith  committed  to  jail  for  a  time  not  to  exceed  six 
months,  or  until  he  shall  have  entered  into  such  bond,  or 
paid  the  eighty  dollars/ 

(6)  In  this  section  provision  is  made,  in  case  of  a  failure 
on  the  part  of  the  reputed  father  to  comply  with  either  of 
the  requirements  of  section  5,  for  the  issue  of  a  warrant 
of  distress. 

(11)  Herein  the  justices  have  the  right  and  authority 
at  the  examination  and  hearing,  preparatory  to  making  an 
order  of  filiation,  to  direct  that  the  mother  shall  bear  a 
part,  or  the  whole,  of  the  expense  of  the  maintenance  of 
the  child. 

(13)  Directs  that  the  forms  following  shall  be  used  and 
adhered  to  as  nearly  as  may  be. 

It  is  apparent,  from  the  language  in  the  sections  of  the 
Act   above  given,  that  two  bonds  are  contemplated,  viz: 
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one  at  the  time  of  the  reputed  father's  arrest  by  virtue  of 
section  2,  and  prior  to  the  trial  or  hearing,  and  the  other, 
subsequent  to  the  order  of  filiation. 

There  can  be  no  question  whatever  that  this  propo- 
sition is  in  exact  accord  with  the  language  and  the  clear 
and  unmistakable  provision  of  the  statute.  If  the  conten- 
tion therefore  of  the  plaintiffs  is  to  prevail,  it  follows,  in 
my  judgment,  that  the  form  of  the  condition  of  the  bond, 
assuming  that  it  is  to  be  construed,  as  they  allege,  is  repug- 
nant to  and  diverges  from  -the  plain  requirements  of  the 
statute. 

It  has  been  held,  under  such  circumstances,  that  the 
language  of  the  Act  must  prevail.  Evdlich  on  Stats.,  sees. 
71  and  197,  and  cases  cited.     Sedgwick  on  Stats.,  5,1. 

'  If  the  enacting  part  and  schedule  cannot  be  made  to 
correspond,  the  latter  must  yield  to  the  former/  Dictum  of 
Lord  Cottenham  cited  in  Dean  v.  Green,  8  P.  D.,  90. 

A  bond  prescribed  by  statute  is  known  as  an  official 
bond.  Murfree  on  Official  Bonds,  section  36.  The  general 
doctrine  applicable  to  such  bonds  seems  to  be  <%that  they 
must  conform  to  the  statute  by  which  they  are  authorized ' 
(section  41),  and  unless  the  statute  expressly  declares  that 
all  bonds  not  taken  pursuant  to  it  are  void,  only  the  con- 
ditions thereof,  which  are  contrary  to  the  statute,  and  any 
onerous  terms  imposed  by  the  bond  in  excess  of  those 
authorized  by  the  statute  are  void,  section  38,  and  also 
section  61. 

I  apprehend  that  the  question  involved  herein  is  not 
similar  to  that  raised  and  determined  in  a  class  of  cases 
where  it  has  been  held  that  a  bond  is  valid  and  binding 
although  not  made  with  the  formalities  or  executed  in  the 
mode  provided  by  the  statute,  e.  g.,  where  the  statute  pre- 
scribed a  bond  with  one  surety  or  two  sureties,  and  it  is 
executed  in  the  one  case  by  two  and  in  the  other  by  several 
sureties,  binding  themselves  severally  and  not  jointly — a 
bond  with  a  greater  or  less  penalty,  etc.,  and  we  must  look 
to  the  language  of  the  bond  and  see  if  it  cannot  be  construed 
so  as  to  conform  to  the  provisions  of  the  statute  author- 
izing it. 

The  bond  herein  is  authorized  by  section  2  of  the  Act, 
and  therein  it  is  expressly  provided  that  the  reputed  father, 
when  brought  before  the  justice  under  the  warrant,  shall 
enter  into  a  bond  with  a  surety  to  indemnify  the  poor  dis- 
trict until  after  the  birth  of  the  child,  and  until  an  order 
of  filiation  shall  be  made  therein,  or  till  he  be  discharged 
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on  examination  and  hearing,  preparatory  to  the  passing  of 
such  order,  and  in  default,  shall  be  committed  to  jail,  to 
remain  until  such  examination  and  hearing  can  be  had,  or 
such  bond  given. 

The  bond  herein  was  given  after  the  reputed  father  had 
been  committed,  and  it  is  quite  clear  and  plain  that  the 
intention  of  the  statute  is  to  require  security  from  the 
father  to  indemnify  the  poor  district  for  the  expenses,  to 
which  it  may  be  subjected,  in  connection  with  the  birth  of 
the  child,  up  to  the  date  of  the  order  of  filiation,  and  for 
his  personal  appearance  at  the  trial. 

At  the  hearing  the  justices  are  authorized  by  sections  3 
and  11,  if  the  father  is  found  guilty,  to  make  an  order  of 
filiation,  (1)  to  indemnify  the  district  for  the  expenses  con- 
nected with  the  lying-in  and  maintenance  of  the  child  to 
the  date  of  the  order ;  (2)  for  the  payment  of  a  weekly 
sum  by  the  father ;  and  (3.)  for  a  like  payment  by  the 
mother. 

Surely  there  can  be  no  doubt,  when  section  5  is  read,  that 
the  surety,  under  the  bond  authorized  by  section  2,  is 
only  liable  for  the  expenses  up  to  the  date  of  the  order,  for 
it  is  expressly  provided  by  said  section  5  that  a  bond  shall 
be  entered  into  to  fulfil  the  order  of  filiation,  or  the  reputed 
father  shall  pay  $80  for  the  support  of  the  child.  Imme- 
diate imprisonment  is  the  penalty  for  the.  failure  to  give 
the  bond  or  pay  the  money.  To  hold  that  the  bond  given 
in  the  first  instance  is  obligatory  upon  the  surety  to  do 
that  which  the  statute  expressly  states  shall  be  done  by 
virtue  of  another  bond,  is  to  make  the  subsequent  provision 
unnecessary  and  completely  nugatory. 

The  intention  of  the  legislature  must  always  be  sought 
for,  and  its  meaning  gathered  from  the  context,  or  the  read- 
ing of  the  various  clauses  of  an  Act  as  a  whole  ;  and  I  can- 
not come  to  the  conclusion  that  the  condition  of  a  bond  to 
be  found  in  the  forms  appended  to  an  Act,  can  override 
and  render  of  none  effect,  the  explicit  and  unmistakable 
language  of  the  statute. 

But  does  the  condition  of  the  bond  conflict  with,  and  is 
it  repugnant  to  the  language  of  the  clauses  providing  for 
it  ?  The  order  of  filiation  must  be  read  as  forming  part 
of,  and  possibly,  one  of  the  recitals  of  the  bond,  for  the  con- 
dition is  '  that  if  the  reputed  father  do  and  shall  perform 
any  order  of  filiation  that  may  be  made  upon  him  in 
the  premises/  then  the  same  shall  be  void. 

4  Any  order  of  filiation  in  the  premises '  while  rather 
indefinite  may  be  fairly  construed  to  mean,  I  think,  any 
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order  appertaining  to  the  liability  of  the  father  for  the 
expenses  that  had  already  been  incuired  for  the  mother 
and  child  prior  to  the  date  of  the  order  ;  and  that  the 
words  in  the  premises  ('  that  which  has  already  been 
►  tated  ')  may  be  construed  literally  in  support  of  this  propo- 
sition. Nor  do  I  see  any  difficulty  in  holding  that  the 
condition  of  the  bond  is  complied  with  if  the  first  of  the 
three  orders,  or  parts  thereof,  is  fulfilled  hy  the  surety. 

The  third  direction  in  order  applies  to  the  mother  solely, 
and  this  fact,  I  chink,  is  of  material  assistance  in  enabling 
a  court  to  hold  that  the  pi o visions,  while  three  in  number, 
are  separable,  and  intended  to  be  so,  in  order  to  prevent 
the  necessity  of  making  three  orders,  which  the  statute 
evidently  contemplates,  instead  of  one.  See  sections  131, 
132  and  275,  Murfree  on  Bonds. 

The  opinion  thus  expressed  has  been  strengthened  by  a 
perusal  of  the  case,  Towns  et  ux.  v.  Hale  et  al.t  3  Gray, 199.  It 
is  a  Massachusetts  case  under  the  Bastaidv  Act  of  that 
state.  Its  provisions  differ  from  ours,  yet  in  the  main  the 
procedure  is  not  dissimilar,  and  the  question  to  be  deter- 
mined was  whether  a  bond  '  to  abide  the  order  of  the  court ' 
compelled  the  surety  to  perform  the  finnl  order  of  the  court. 
This  final  order  contained  provisions  for  the  support  of 
the  child  by  the  payment  of  certain  sums  by  the  father,  at 
specified  times,  the  giving  of  a  bond  with  sureties,  and  set- 
ting forth  that  he  should  stand  committed  until  he  should 
give  such  bond.  The  father  was  present  at  the  trial,  found 
guilty,  and  committed  to  prison. 

Dewey,  J.,  in  giving  the  judgment  of  the  court,  first 
stated  the  facts  agreed  upon,  which  raised  the  same  issue  as 
to  be  found  herein,  and  then  said,  '  We  think  the  original 
bond  is  intended  to  secure  the  personal  attendance  of  the 
party  alleged  to  be  the  father  of  the  child  rather  than  as 
a  security  for  the  performance  of  the  final  order  for  main- 
tenance of  the  child/  *  *  *  *  A  provision  is  made 
in  the  Mass.  statute  authorizing  the  sureties,  on  the 
original  bond,  to  render  the  reputed  father  while  the  action 
is  pending,  and  thereby  relieve  themselves  of  further  lia- 
bility. The  court  then  directs  a  new  bond  to  be  given  and, 
in  the  meantime,  the  father  is  held  in  custody.  Reference 
being  made  thereto  the  judgment  proceeds  as  follows : — 
•'  This  is  precisely  the  result  when  the  party  is  surrendered 
on  the  final  order  and  is  committed  until  he  gives  the  bond 
ordered.  Looking  at  it  in  another  aspect  we  may  ask 
why  should  not  the  party  charged  with  being  the  father  of 
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a  bastard  child  have  the  common  privilege  of  being  at 
large  before  his  trial,  upon  adequate  security  for  his  per- 
sonal appearance  ?  Why  should  the  complainant,  have 
any  greater  security  for  the  performance  of  the  final  order, 
in  such  a  case,  than  she  has  against  one  who  has  been 
committed  to  jail  on  the  original  warrant  for  want  of 
sureties,  and  is  confined  in  jail  to  abide  the  final  order  ? 
The  view  we  have  taken  of  it,  secures  the  personal  appear- 
ance of  the  party  alike,  in  both  cases,  when  the  final  order 
is  made.  That  being  effected,  sureties  in  the  original  bond 
should  be  held  to  have  performed  the  condition  of  their 
bond,  the  object  of  which  was,  to  secure  his  appearance,  to 
abide  the  order  of  the  court,  as  declared  in  the  final  order. 

In  the  case  now  before  us,  the  party  defendant,  in  the 
complaint,  was  present  in  court  at  the  making  of  the  final 
order,  and  was  thereupon  committed  to  prison  for  not 
giving  a  new  bond,  and  so  remained  for  a  considerable 
time,  and  until  released  by  the  jailer. 

The  condition  of  the  original  bond  was  fully  performed 
by  the  personal  attendance  of  the  party  at  the  trial  at  all 
times,  when  his  attendance  was  by  law  required,  as  well  as 
the  final  adjudication,  and  by  surrendering  himself  to  be 
committed  to  prison,  until  he  should  give  the  new  bond 
ordered  by  the  court,  and  thus  "  abiding  the  order  of  the 
court  therein.''     3  Gush.  452  &  7  Vern.  456  cited. 

The  father  in  the  case  herein,  was  not  committed  to  jail, 
but  he  was  present  at  the  trial,  and  whether  he  appeared 
voluntarily,  or  was  taken  there  by  the  constable,  under  the 
warrant,  directing  his  arrest,  I  conceive  to  be  of  little 
moment.  The  surety  took  the  precaution  to  see  that  he 
was  at  the  trial,  and,  when  once  in  court,  he  was  construct- 
ively, at  least,  if  not  actually,  in  the  custody  of  the  court, 
and  the  surety  should  certainly  not  be  held  liable  for  the 
omission  or  neglect  of  the  constable  and  justices  to  per- 
form the  duty  plainly  pointed  out  by  the  Statute  under 
which  they  were  acting.  When  once  within  the  jurisdic- 
tion, and  under  the  control  of  the  court,  the  father  was  not 
entitled  to  his  discharge  until  he  entered  into  the  new 
bond,  or  paid  the  stipulated  sum  of  $80.  The  language  of 
the  Statute  is  peremptory  : — "  in  default  he  shall  be  forth- 
with committed."  Until  the  order  was  made,  he  was,  or 
should  have  been,  held  under  the  warrant,  and  as  soon  as 
the  order  was  made  and  served,  he  was  liable  to  be  com- 
mitted under  the  warrant  of  commitment  which,  presuma- 
bly, was  not  made,  as  it  is  not  to  be  found  indorsed  upon  the 
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order.  The  defendant  in  my  opinion  is  liable  only  for  the 
payment  of  said  sum  of  $10  named  in  the  order  of  filia- 
tion, and  I  find  that  the  money  paid  into  court  ($10)  is 
sufficient  to  satify  the  plaintiffs'  claim,  and  direct  that  an 
order  for  judgment  be  granted  in  accordance  with  this 
finding. 

The  plaintiffs  will  be  entitled  to  the  taxable  costs  of 
the  acticn  up  to  the  time  of  the  payment  of  the  money 
into  court,  and  the  defendant  to  the  subsequent  costs. 
Costs  so  taxed  to  be  set  off,  and  judgment  entered  for  the 
difference.  The  money  in  court  to  be  repaid  to  the  defend- 
ant, if  the  difference  in  costs  so  entitles  him,  otherwise  to 
the  plaintiffs. 

Necessary  amendments  may  be  made  to  pleadings." 

1895,  December  16th. —  W.  E.  Roscoe,  Q.  G,  in  support 
of  the  appeal.  The  bond  given  after  the  order  is  the  same 
as  that  given  before,  except  that  the  bond  given  after  the 
order  recites  that  the  order  has  been  made.  The  order  of 
affiliation  here  was  made  after  the  birth  of  the  child.  As 
to  construction  of  contract,  unless  there  is  ambiguity  or 
doubtful  meaning  you  cannot  go  outside  of  the  words 
themselves. 

Ingraham  v.  Child,  1  Brown,  C.  C,  93  ;  Sweetser  v.  Hay, 
2  Gray,  49  ;  Broom's  Legal  Maxims,  594,  601 ;  he  Stroud, 
8  C.  B.,  529.  When  the  form  differs  from  the  statute,  the 
statute  governs.  The  intention  must  be  gathered  from  the 
instrument,  8,  P.  D.,  90.  Re  Baynes,  1  Craig  and  Phillips, 
46;  Murfree  on  Official  Bonds,  sec.  131  ;  United  States 
v.  Sawyer,  1  Gallivan,  99  ;  8  Mass.,  373  ;  5  Mass.,  314 ; 
5  Allen  (Mass.,)  415;  16  Gray,  474;  1  Am.  Dec,  63; 
30  Am.  Dec.  338  ;  Murfree  on  Bonds,  41,  63,  64,  65,  66,  as 
to  construction  of  word  "premises";  Stroud's  Jud.  Diet., 
63. 

A.  Drysdale,  Q.  C,  in  reply.  The  bond  must  be  con- 
strued as  given  under  Sec.  2.  The  recitals  control  the  condi- 
tion, Murfree,  Sees.  80,  132, 181,  182 ;  6  Q.B.,  513 ;  4  Taunt 
593.  Expenses  of  maintenance  would  come  under  the  first 
bond.  The  liability  of  the  surety  cannot  be  increased  by 
21— N  s.  R.  28. 
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the  form.     Re  Baynea,  12  A.  &  E.  227  ;  Hardeastle,  237  ; 
Regina  v.  Epsom,  4  A.  &  E.,  1003. 

Ro8coe,  Q.  C,  replied. 

1896,  January  18th.  Ritchie  J. — I  fully  agree  with 
the  conclusion  arrived  at  by  the  learned  County  Court 
Judge,  who  tried  this  case,  and  his  judgment  is  so 
exhaustive,  that  it  seems  hardly  necessary  to  add  anything 
further. 

The  bond  in  question  is  required  by  the  statute  and  is 
so  far  compulsory  that  the  reputed  father  must  give  it  or 
remain  in  jail  until  the  investigation  which  takes  place 
after  the  birth  of  the  child. 

The  section  of  the  statute  is  as  follows  : — 

"  The  reputed  father,  when  brought  before  a  justice, 
shall  be  required  to  enter  into  a  bond  with  a  surety  to 
indemnify  such  poor  distiict,  until  after  the  birth  of  the 
child,  and  until  an  order  of  filiation  shall  be  made  thereon, 
or  till  the  reputed  father  be  discharged  on  examination  and 
hearing  preparatory  to  the  passing  such  order ;  and  in 
default  shall  be  committed  to  jail  to  remain  until  such 
examination  and  hearing  can  be  had,  or  such  bond  given." 

The  form  of  the  bond  is  given  at  the  end  of  the 
statute,  the  13th  Section  of  which  provides  that  the  forms 
following  it  shall  be  used  and  adhered  to,  as  nearly  as  may 
be.  The  condition  of  the  bond  of  indemnity  in  the  form 
given  is  more  extensive  in  its  terms  than  the  provisions  of 
of  the  section  prescribing  it. 

In  my  opinion,  however,  the  liability  of  the  surety  on 
a  bond  like  this  cannot  be  extended  beyond  that  fixed  by 
the  statute  prescribing  it,  and,  when  the  form  given  is  not 
in  conformity  with  the  statute,  the  form  must  give  way,  or 
the  construction  of  it  be  confined  to  that  of  the  statute 
itself. 

In  the  case  before  us,  the  poor  district  has  been 
indemnified  until  the  order  of  filiation  was  made  and  the 
bond  thereby  discharged. 

The  appeal  will  be  dismissed  with  costs. 
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Be'ore  McDonald,  C.  J  ,  Graham,  E.  J.,  Meagher  and  Henry,  J  J. 

(Jrowing  crops — Transfer  of— Agreement  as  to  cutting  and  storing— Right 

of  mortgagee  after  possession  taken  as  against  execution  creditor — 

Apparent  possession — Question  as  to  does  not  arise  where 

there  is  good  consideration  and  no  fraud. 

The  plaintiff  company  held  two  mortgages  of  the  real  estate  of  McD. ,  and 
also  bills  of  sale  covering  his  personal  property.  While  these  were 
outstanding  the  plaintiff  took  from  McD  a  transfer  of  crops  growing 
or  standing  upon  the  land  covered  by  the  mortgages,  of  which  he 
remained  in  occupation,  and  entered  into  an  agreement  with  McD.  to 
cut  and  make  hay  and  store  it  in  barns  on  the  premises,  plaintiff 
paying  the  men  employed  to  assist  in  the  work.  After  the  hay  was 
cut  and  stored  plaintiff  took  formal  possession  of  it.  The  evidence  as 
to  possession  being  clear, 

Held  that  plaintiff  was  entitled  to  the  hay  as  against  defendant,  levying 
subsequently  under  execution,  notwithstanding  that  the  transfer  was 
not  registered. 

Held,  also,  there  being  a  valid  consideration  and  no  fraud,  that  the  ques- 
tion of  apparent  possession  or  visible  change  of  possession  or  merely 
formal  possession  did  not  arise,  our  statute,  in  that  particular,  differ- 
ing substantially  from  the  English  and  Ontario  acts. 

Per  Graham,  E.  J. — A  bill  of  sale  of  growing  grass  does  not  require  to  be 
filed  under  the  Bills  of  Sale  Act  while  the  grass  is  growing. 

Appeal  from  the  judgment  of  Ritchie,  J.,  in  favor  of  the 
plaintiff  company  in  an  action  against  the  defendant, 
sheriff  of  Hants  County,  for  seizing,  taking  and  detaining 
a  quantity  of  grass  of  which  plaintiff  claimed  to  be  own- 
er. The  plaintiff  company  took  possession  under  a 
mortgage  and  bill  of  sale,  of  the  farm  of  Finlay  McDonald, 
and  of  waggons,  carts,  and  other  other  property. 

The  hay  in  question  was  cut  by  McDonald  for  the 
Company,  under  an  agreement  with  the  manager,  that  the 
Company  should  pay  the  men  employed,  and  that 
McDonald's  enumeration  should  be  the  use  of  the  teams, 
and  the  living  on  the  farm.  After  the  hay  was  cut  the 
Company's  manager  took  formal  possession  of  it  and 
effected  insurance. 

The  judgment  appealed  from  was  as  follows : 

"  In  this  case,  I  find  that  the  grass  out  of  which  the  hay 
in  question  was  made,  was  conveyed  by  McDonald  to  the 
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plaintiff  company  before  it  was  cut,  and  such  a  conveyance 
in  my  opinion,  does  not  require  to  be  tiled. 

1  find  that  this  grass  was  cut  and  the  hay  made  by 
direction  of  the  plaintiff  company,  by  men  employed  under 
its  authority,  and  paid  by  the  company,  and  that  it  was 
stored  in  the  barn  on  the  farm,  where  it  was  cut,  and  where 
it  was  afterwards  levied  on  by  the  defendant.  I  also  find 
that  at  the  time  the  hay  was  cut  and  stored,  the  plaintiff 
company,  the  mortgagee  of  the  farm  on  which  it  was  cut 
had  entered  into  possession  of  the  premises  mortgaged, 
including  the  barns  where  the  hay  was  stored.  Under 
these  circumstances,  I  think  the  hay  in  question,  was  the 
property  of  plaintiff  company,  and  not  liable  to  be  seized 
under  an  execution  against  Finlay  A.  McDonald,  the 
mortgagor,  who,  was  then  living  on  the  farm  and  taking 
care  of  it  for  the  plaintiff  company.  The  statement  of 
claim  does  not  ask  for  alternative  relief,  but  discloses  two 
statements  of  facts  entirely  inconsistent.  And  if  the  hay 
is  as  I  have  found  it  to  be,  the  property  of  the  plaintiff 
company,  the  company  must  necessarily  fail  on  the  claim 
for  not  levying  the  execution,  which  is  based  on  the  idea 
that  the  hay  belonged  to  Finlay  A.  McDonald.  Judgment 
will  be  entered  for  the  plaintiff  company,  against  the 
defendant  on  the  first  three  paragraphs  of  the  statement  of 
claim  for  ($1.00)  one  dollar  damages,  and  the  costs  apper- 
taining to  the  issues  raised  under  these  paragraphs,  the 
plaintiff  company  retaining  the  hay.  And  judgment  will 
be  entered  for  the  defendant  against  the  plaintiff  company, 
on  the  remaining  paragraphs  of  the  statement  of  claim, 
with  the  costs  appertaining  to  the  issues  raised  under 
these  paragraphs.     Costs  to  be  set  oft." 

1895,  Nov.  18th. — 27.  Mclnnes  in  support  of  appeal. 
The  question  is,  whether  the  agreement  is  one  that  should 
have  been  recorded  under  the  Bills  of  Sale  Act.  There 
was  no  change  of  possession  of  the  farm.  McDonald 
still  remained  in  possession.  As  soon  as  the  grass  was 
severed,  the  agreement  in  relation  to  it,  became  a  bill  of 
sale,  and  required  registration.  Possession  of  the  realty 
would  not  give  possession  of  the  personalty.  (McDonald, 
C.  J. — I  understand  that  the  plaintiffs  cut  the  grass  and 
put  it  in  the  barns  with  McDonald's  consent.  CarscaUeny. 
Moodie,  15  U.  C.  Q.  B.,  92  ;  McLeod  v.  Hamilton,  Ibid.  Ill ; 
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Ex  j)arte  National  Bank,  Re  Phillipps,  16  Ch.  D.,  104  ; 
Lingard  v.  Messiter,  1  B.  &  C,  308.  The  hay  was 
in  the  apparent  possession  of  McDonald.  It  was  in  his 
barns,  and  he  was  feeding  it  to  his  horses.  (Graham, 
E.  J. — Is  not  the  question,  whether  title  has  passed  or  not  ? 
Henry,  J. — That  is  the  whole  question.)  Where  the 
crops  remain  in  the  possession  of  the  grantor,  the  instru- 
ment must  be  filed,  2  C.  P.  D.,  212  ;  1  C.  P.  D„  3*9. 
(Graham,  £.  J. — Was  there  an  actual  taking  of  possession  ?) 
No.  Plaintiffs  had  the  right  to  possession,  but  there  is 
nothing  to  show  actual  possession.  (Henry,  J.  —  If 
McDonald  became  the  bailee  of  the  plaintiffs,  they  were 
in  actual  possession.  That,  in  my  opinion,  would  be  enough 
under  our  statute.)  There  is  no  question,  that  this  is  a  bill 
of  sale,  not  registered.  As  against,  that  there  is  nothing 
more  than  a  common  law  possession,  which  has  not  been 
held  to  be  sufficient.  McMillan  v.McSherry,  15  Grant,  133. 
("Graham,  E.  J. — It  was  either  a  sale,  or  it  was  not.  If  it 
was  a  sale,  I  don't  care  who  remained  in  possession.) 
There  must  be  possession  equivalent  to  registration. 

Newlove  v.  Shrewsbury,  11  Q.  B.  D.,  41,  44;  Danford  v. 
Danford,  8  Ont.  App.,  521  ;  McKellar  v.  McGibbon, 
12  do.,  221  ;  Pretchard  v.  Marriage,  1  Ex.  D.,  364;  Doyle  v. 
Lasher,   16    U.  C.  C.    P.,   263;    McMillan  v.   Buchanan, 

26  N.  S.,  150;  Archibald  v.  Hubley,  18  S.  C.  C,  137; 
McLean   v.   Bell,    5  R.  &   G.,  131  ;   Read   v.    Creighton, 

27  N.  S.,  90. 

A.  Whitman,  contra. — We  have  a  perfect  title 
under  the  agreement.  It  was  not  a  bill  of  sale,  but  an 
equitable  assignment.  Growing  crops  do  not  come  within 
the  scope  of  the  bills  of  sale  act.  They  are  not  capable  of 
delivery.  Branton  v.  Griffiths,  1C.P.D,  349.  We  went 
in  and  cut  ourselves.  The  crops  were  not  severed  by  the 
mortgagor,  but  by  the  mortgagee.  Branton  v.  Griffiths, 
2  C.  P.  D.,  214  ;  Hamilton  v.  Harrison,  46  U.  C.  2  B.,  127  ; 
Steinhof  v.  McRae,  13  Ont.,  546 ;  Ex  parte  Payne, 
11  Ch.  D.,  540.  Barron  on  Bills  of  Sale  (2nd  ed.,)  300-373  ; 
do.  p.  51,  (citing  in  re  Phillipps)]  2  Ont.,  269;  Gough  v. 
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Everard,  2  H.  &  C.,  1  ;  (1894),  2  Q.  B.,  18.  McDonald  was 
employed  by  plaintiff  company  to  cut.  We  had  an  equit- 
able title  to  the  grass,  which  became  vested  when  we 
entered  and  the  grass  was  cut,  9  App.  Ca.,  653 ;  Barron  on 
Bills  of  Sale,  372,  398  ;  30  Ont.  C.  P.,  372.  Dominion 
Bank  v.  Davidson,  12  Ont.  A.  R.,  92.  A  mortgagee  is 
entitled  to  growing  crops  on  taking  possession  under  the 
mortgage, — Goote  on  Mortgages,  436.  (McDonald,  C.J. — 
There  is  no  evidence  that  such  possession  was  ever  taken. 
Bagnall  v.  Villar,  12  Ch.  D.,  812;  Be  Gordon,  61  L.  T. 
N.  S.,  300;  Bloomfield  v.  Hcllier,  22  Ont.  App.,  232; 
(1894),  1  Q.  B.,  720;  (1895),  2  Chancery,  286.  The 
mortgagee  may  employ  a  servant  of  the  mortgagor  to  take 
possession.  As  to  the  cross  appeal,  Hunt  v.  Hooper, 
12  M.  &  W.  672  ;  as  to  costs,  The  Loretta,  4  P.  D.  95. 

H.  Mclnnes  replied. — Chamberlain  v.  Green,  20  U.C.C.P., . 
310 ;  Arch.  Q.  B.  Prac,  862  ;  Freeman,  Sec.  206  ;  Pringle  v. 
Isaac,  1 1  Price,  445. 

1896,  January  18th.  Meagher  J. — The  company  sued 
the  defendant,  the  sheriff  of  the  County  of  Hants,  for  the 
conversion  of  sixty  tons  of  hay,  and  also  for  refusing,  or 
neglecting,  to  enforce  by  levy  an  execution  issued  upon  a 
judgment  recovered  by  them  against  one  Finlay  McDonald. 

The  learned  trial  judge  decided  in  favour  of  the  plain- 
tiff company,  upon  the  former,  and  against  them  upon  the 
latter,  cause  of  action.  Both  the  parties  appealed,  and  in 
my  opinion,  both  appeals  fail. 

If  the  company's  contention,  as  to  their  ownership  of 
the  hay,  and  other  property  upon  the  farm  occupied  by  the 
execution  debtor,  Finlay  McDonald,  be  correct,  it  is  clear 
that  there  was  no  property  of  McDonald's  upon  which  the 
sheriff  could  have  levied.  If  he  had  levied  upon  the  pro- 
perty on  the  farm,  he  would  have  levied  upon  the  com- 
pany's own  property.  Moreover,  the  letter  written  by  the 
company's  solicitor,  when  he  sent  defendant  the  execution 
shows  that  there  was  no  serious  intention  of  enforcing 
it.     The   question    on    this  branch  is  purely  one  of  fact. 
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The  learned  judge's  finding  is  supported  by  the  evidence, 
and  should  not  be  disturbed.  The  company  held  two 
mortgages  on  McDonald's  real  estate,  and  also  bills  of  sale 
covering  his  personal  property.  On  the  13th  July,  1894, 
while  these  were  outstanding,  the  company  took  from 
McDonald  an  agreement,  or  transfer,  whereby,  be  assigned 
to  them  all  the  grass  then  standing,  or  growing,  or  being, 
upon  the  farm,  then  occupied  by  McDonald,  and  over 
which  the  company's  mortgage  extended.  That  instru- 
ment, in  express  terms,  gave  the  company  the  power  to 
enter  upon  the  said  lands,  and  cut  the  grass  and  store  it  in 
the  barns,  on  the  premises  referred  to.  It  was  not  tiled  in 
the  Registry  of  Deeds.  The  hay  was  cut,  made,  and  stored 
in  the  barns  by  McDonald,  by  direction  of  the  company, 
and  as  their  agent  and  servant.  He  was  assisted  by  men 
whom  he  hired,  at  the  instance  of  the  company,  and  whose 
wages  were  paid  by  the  latter. 

The  agreement  with  McDonald  to  cut  the  hay  was 
made  by  the  company's  secretary,  Clark,  upon  the  premises 
in  July.  After  the  hay  was  stored,  Clark  on  behalf  of  the 
company,  again  visited  the  premises  and  went  on  the  mows 
containing  the  hay,  and  again  formally  claimed,  or  took 
possession  of  it,  on  the  company's  behalf.  He  left 
McDonald  in  charge  of  it  for  the  company.  Sometime 
afterwards  the  defendant  levied  upon  the  hay,  under  an 
execution  issued  at  the  instance  of  one  Kirkpatrick,  and 
out  of  that  this  action  for  conversion  arose.     * 

It  was  conceded  that  a  bill  of  sale  of  growing  crops 
need  not  be  filed,  but  when  severed  they  became  personal 
chattels,  capable  of  complete  transfer,  by  delivery,  and 
therefore,  liable  to  seizure  under  execution  against  the 
grantor,  after  severance,  and  before  the  fyling  of  the 
transfer. 

The  question  of  the  company's  possession  prior  to  the 
seizure  was  merely  one  of  fact,  Gough  v.  Everard, 
2  H.  &  C,  1.  The  evidence  to  show  their  possession  was 
clear  and  distinct,  and  was  not  met  by  opposing  testimony. 
The   nature  of  the  company's  possession  was  questioned, 
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and  it  was  urged  that  there  was  nothing   to   disclose  or 
indicate  to  the  public  a  change  of  possession. 

It  was  not  pretended  that  there  was  any  fraud.  There 
was  a  good  consideration.  I  do  not  think  that  the  mere 
nature  of  the  possession,  that  is,  whether  McDonalds 
possession  for  the  company,  was  apparent  to  outsiders,  or 
not — is  material,  inasmuch,  as  the  question  of  apparent 
possession,  or  visible  change  of  possession,  or  merely  formal 
possession,  cannot  it  appears  to  me,  where  there  is  a  valid 
consideration  and  no  fraud,  arise  under  our  statute,  which, 
in  this  particular,  differs  substantially  from  the  English  and 
Ontario  Acts.  Neither  do  I  think  that  there  is  anything 
in  the  law  applicable  here  to  prevent  the  mortgagees  (as 
they  did  in  this  case),  from  employing  the  mortgagor  to 
help  cut  and  cure  the  hay,  or  to  do  it  himself  entirely  for 
them.  His  possession  under  the  circumstances  was  theirs. 
Apart  from  all  this  the  learned  judge  has  found  "  that  at 
the  time  the  hay  was  cut  and  stored,  the  plaintiff  company, 
the  mortgagee  of  the  farm  on  which  it  was  cut,  had 
entered  into  possession  of  the  premises  mortgaged,  includ- 
ing the  barns,  where  the  hay  was  stored."  This  finding 
was,  I  assume,  based  (1)  on  the  testimony  of  Clark,  the 
company's  secretary,  who,  amongst  other  things,  said  : — 

"  I  asked  him  (McDonald)  to  cut  the  grass  for  us  and  he 
agreed  to  do  it,  and  I  agreed  to  pay  the  men  he  employed. 
His  remuneration  was  to  be  the  use  of  our  teams  and  the 
living  on  the  farm.  He  was  quite  satisfied  *  *  *  I 
showed  McDonald  the  papers  I  had,  and  said  we  held 
everything  he  had  under  these.  I  told  him  we  had 
possession  of  everything  he  had.  *  *  *  I  gave  McDonald 
instructions  as  to  cleaving  part  of  the  farm,  and  went  over 
it  with  McDonald  ; "  and  (2)  on  the  evidence  of  McDonald, 
who  said,  (referring  to  what  took  place  between  him  and 
the  company  before  the  grass  was  cut) :  "  I  was  to  put  up 
the  hay  for  them  (the  company),  and  to  have  the  horses 
and  waggons  to  haul  deal  for  whoever  was  sawing  at  the 
mill  and  for  my  use.  They  were  to  feed  the  team  and  the 
stock  with  hay.  *  *  *  I  was  to  hire  the  men,  and 
they  were  to  pay  them.  [  was  to  remain  on  the  place  and 
take  care  of  it  as  their  agent*1 
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The  foregoing  evidence  sustains  the  finding  which  I 
have  quoted.  In  this  aspect,  it  is  the  case  of  mortgagees 
taking  the  crops  which  were  growing  on  the  mortgaged 
lands  at  the  time  of  their  entering  into  possession — and  if 
so— their  right  to  them  cannot  be  successfully  contested. 

McDonald,  C.  J.,  and  Henry,  J.  concurred. 

Graham,  E.  J. — In  my  opinion,  the  instrument  in  ques- 
tion being,  what  may  be  called  a  bill  of  sale  of  growing 
grass,  did  not  require  to  be  filed  under  the  Bills  of  Sale 
Act,  while  the  grass  was  growing.  The  defendant  company 
employed  McDonald  as  their  agent,  to  cut  the  grass.  They 
had  possession  of  the  hay,  and  having  possession  they  did 
not  file  the  instrument.     The  appeal  will  be  dismissed. 


McDonald  v.   McKeen  et  al. 

Before  McDonald,  C.  J.,  Ritchie  and  Graham,  E.  J., 
Meagher  and  Henry,  J  J. 

Partnership — Action  for  accounting — Bight  of  plaintiff  to  recover  for  work 
and  labor  where  original  action  fails— Appeal  dismissed    with    cost 
where  statement  of  claim  not  framed  to  cover  right,  and  evidence  of  value 
of  work  done  not  sufficient  to  enable  judgment  to  be  entered. 

Plaintiff  sued  for  wages  and  for  an  ar  counting  under  an  alleged  partner- 
ship. The  trial  judge  found  that  the  partnership  had  been  terminated 
ana  that  there  was  no  agreement  to  pay  wages  in  addition  to  profits. 
Plaintiff  appealed.  It  appeared  on  the  argument  that,  after  the  termi- 
nation of  the  partnership,  plaintiff  did  certain  work  in  superintending 
operations  for  defendants. 

Held,  that  plaintiff  would  be  entitled  to  recover  for  this  work,  but,  as  the 
statement  of  claim  was  not  framed  to  meet  that  view,  and  there  was 
no  evidence  of  the  amount  or  value  of  the  work  upon  which  judgment 
could  be  entered,  if  an  amendment  were  allowed,  the  appeal  must  be 
dismissed  with  costs. 

Appeal  from  the  judgment  of  Townshend,  J.f  for 
defendants  in  an  action  by  plaintiff  for  wages,  and  for  an 
accounting  under  an  alleged  partnership.  Defendants 
were  contractors  on  the  Cape  Breton  Railway,  and  plaintiff 
claimed  to  have  been  engaged  as  "  walking  boss"  at  SI  15 
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per  month,  to  superintend  the  work,  with  a  one-third  inter- 
est in  the  contract. 

1895,  Nov.  20th. — H.  Mclnnes  in  support  of  appeal.  As 
soon  as  it  is  admitted  that  there  was  a  partnership  the 
onus  is  thrown  upon  defendants.  Plaintiff  was  to  have 
the  wages  in  any  event,  as  the  work  went  on.  Then,  when 
the  contract  was  wound  up,  he  was  to  have  one-third  of 
the  profit,  or  pay  his  proportion  of  the  loss.  Taylor  on 
Evidence,  p.  214,  Sec,  196. 

R.  L.  Borden,  Q.  C,  contra. — The  question  of  the  dissolu- 
tion of  the  partnership  was  one  of  fact  for  the  judge.  The 
claim  for  wages  is  also  one  of  fact.  The  preponderance  of 
evidence  on  both  points  is  in  favor  of  defendants.  The 
evidence  of  what  took  place  in  the  Exchequer  Court  should 
have  been  considered.  It  was  a  cross-examination  on 
plaintiff's  claim.  (Henry,  J. — You  cannot  claim  that  an 
admission  made  is  not  an  admission,  because  it  is  afterwards 
qualified.)  The  whole  thing  must  be  taken  together. 
(Henry,  J. — I  know  of  no  authority  for  putting  in  a  cross- 
examination  on  an  affidavit  in  answer  to  an  admission 
made  in  the  affidavit.)  Plaintiff's  conduct  in  abandoning  is 
to  be  regarded  with  suspicion.  The  contract  was  of  a 
speculative  character,  and  the  same  principles  should  be 
applied  as  in  cases  of  mining  contracts,  Lindley  on 
Partnership,  467  to  471,  Jeykel  v.  Gilbert,  MacNagh  ton's 
Select  Cases  in  Chancery  (cited  in  Lindley)]  Martin  v. 
Brisbane,  (1894),  App.  Ca.;  Leake  on  Contracts,  683,  728 ; 
Hamilton  v.  Hamilton,  Ritchie's  Eq.  Dec,  84 ;  McLure  v. 
Ripley,  2  MacN.  &  G.,  Cases  in  Chancery,  27* ;  Clegg  v. 
Edmundson,  8  DeG.,  M.  &  G ,  Cases  in  Chancery,  787.  If 
the  partnership  agreement  was  rescinded,  the  claim  for 
wages  must  go  also,  there  being  no  evidence  of  any  new 
contract. 

H.  Mclnnes  replied. 

1896,  January  1 8th.  Ritchie,  J.— The  plaintiff's  claim 
is  based  upon  an  alleged  partnership  agreement,  entered 
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into  between  plaintiff  and  defendants,  under  which,  plain- 
tiff was  to  receive  one-third  of  the  profits,  and,  in  addition 
thereto,  monthly  wages,  for  superintending  a  railway  con- 
tract, undertaken  by  the  partnership. 

The  learned  judge  on  the  trial  has  found  that  there  was 
no  agreement  for  the  payment  of  wages  to  plaintiff,  in 
addition  to  his  share  of  the  profits.  He  has  also  found 
that  in  the  autumn  of  1888,  the  partnership  was  terminated 
by  mutual  consent,  and  that  the  plaintiff  then  abandoned 
all  his  interest  therein,  and  undertook  other  work  ;  it  being 
admitted  that  up  to  that  time  no  profits  had  been  realized 
by  the  partners  from  the  contract. 

The  evidence  is  conflicting,  but  there  is  amply  sufficient 
to  sustain  the  view  taken  by  the  trial  judge,  and  I  can  see 
no  reason,  whatever,  for  reversing  his  decision.  It  seems, 
however,  to  be  admitted,  that,  after  the  partnership  was 
terminated,  as  claimed  by  defendants  and  found  by  the 
judge,. the  plaintiff  did  work  occasionally  for  defendants  in 
superintending  their  own  operations,  and  for  this,  in  my 
opinion,  he  is  entitled  to  be  paid.  But  the  statement  of 
claim  has  not  been  framed  to  meet  this  view,  and  even  if 
it  were  now  amended,  there  is  not  sufficient  evidence  of 
the  amount  or  value  of  the  work  done  to  enable  the  court 
to  direct  any  judgment  to  be  entered. 

The  appeal  must,  I  think,  be  dismissed  with  costs. 


Smith  v.   Ashwood  et  al. 

Before  Ritchie,  J.,  Graham,  E.  J  ,  Meacher  and  Henry,  J  J. 
Appeal  Bond— Con »t ruction  of— Liability  of  huntif*. 

The  condition  of  a  bond  given  on  appeal  from  the  county  court  was  to 
effectually  prosecute  the  appeal,  and,  in  the  event  of  the  judgment 
appealed  from  being  sustained,  to  pay  the  amount  of  the  judgment, 
and  such  further  sum  as  might  be  awarded  by  the  Supreme  Court  for 
costs,  and  comply  with  the  order  of  the  Supreme  Court  on  appeal. 

Held,  that  there  were  only  two  conditions,  viz.,  (1)  to  prosecute  the 
appeal,  and  (2)  in  the  event  of  the  judgment  being  sustained  to  pay, 
Ac,  the  compliance  with  the  order  of  the  Supreme  Court  on  appeal 
being  made  consequent  on  the  event  of  the  judgment  being  sustained. 

Held,  also,  that  if  the  appeal  was  prosecuted,  and  the  judgment  appealed 
from  not  sustained,  the  bond  was  discharged. 
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Appeal  from  the  judgment  of  McDonald,  C.  J.#  for 
defendant  in  an  action  on  an  appeal  bond. 

1895,  Nov.  loth.  K  L.  Borden,  Q.  C,  in  support  of 
appeal. — The  question  is  entirely  one  of  the  construction  of 
the  bond,  and  the  judgment  of  the  court  in  connection 
with  which  the  bond  was  filed  as  security.  The  learned 
judge  has  not  considered  the  whole  condition  of  the  bond. 
Under  the  last  clause  we  are  bound  to  succeed  in 
respect  of  costs  incurred  on  the  appeal  from  the  County 
Court  Judge,  which  were  awarded  and  taxed.  The  event 
in  which  defendant  was  to  pay  has  taken  place.  The  bond 
was  to  respond  the  judgment  on  appeal,  and  under  it  the 
defendants  were  bound  to  comply  with  the  order  of  the 
Supreme  Court  on  the  appeal.  The  effect  of  the  order  was 
that  the  judgment  of  the  County  Court  stood  as  security, 
subject  to  enquiry  as  to  the  amount  due.  McCormack  v. 
McRae,  11  U.  C.  Q.  B.,  187.  The  word  "judgment "  in  the 
bond  is  used  in  relation  to  the  default  judgment.  The 
words  are  to  be  taken  most  strongly  against  the  obligors. 
The  court  could  have  sustained  the  judgment  for  the  whole 
amount,  in  which  case  there  could  have  been  no  question. 
What  they  did  was  to  sustain  it  to  such  amount  as  should 
be  determined  on  trial,  the  sureties  to  remain  liable.  The 
court  has  said  that,  not  only  the  judgment,  but  the  bond  is 
to  stand  as  security.  The  order  that  the  bond  shall  stand 
as  security  means  effectual  security.  If  it  does  not  so 
stand,  the  defendants  have  not  complied  with  the  condition. 

H.  MeUish,  contra. — The  judgment  referred  to  in  the 
condition  of  the  bond  is  the  judgment  appealed  from,  that 
is,  the  judgment  of  the  county  court  judge,  refusing  to 
allow  defendant  in  to  defend.  The  whole  bond  rests  for 
its  validity  upon  that  judgment  being  sustained.  The 
judgment  was  not  sustained :  therefore  the  bond  is  void. 
Burgess  v.  Conway,  IIP.  R.,  (Ont.) 

1896,  January  18th.  RlTCHtE,  J.— The  right  of  the 
plaintiff  to  recover  in  this  action  depends  altogether  upon 
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the  construction  of  the  condition  of  the  appeal  bond  on 
which  it  is  brought,  which  condition  is  as  follows  : 

"  Now,  the  condition  of  this  bond,  or  obligation  is  such, 
that  if  the  said  William  T.  Horton,  shall  effectually  pro- 
secute his  said  appeal,  and  in  the  event  of  said  judgment 
being  sustained,  shall  pay  the  amount  of  said  judgment  in 
the  county  court,  together  with  such  further  sum  as  may 
be  awarded  by  said  Supreme  Court  for  costs  to  the  plaintiff 
in  said  appeal,  and  comply  with  the  order  of  said  Supreme 
Court  on  said  appeal,  then  this  bond  and  everything  con- 
tained herein  shall  be  void  ;  otherwise  to  remain  in  full 
force,  virtue  and  effect." 

The  plaintiff,  I  understand,  contends  that,  there  are 
three  conditions,  (1)  to  prosecute  the  appeal,  (2)  in  the 
event  of  the  judgment  being  sustained  to  pay  the  amount 
thereof  with  costs,  and  (3)  to  comply  with  the  order  of  this 
court  on  said  appeal. 

But  I  cannot  so  read  it.  In  my  opinion,  there  are  only 
two  conditions,  viz. :  (1)  to  prosecute  the  appeal,  and  (2)  in 
the  event  of  the  judgment  being  sustained,  to  pay,  &c,  the 
compliance  with  the  order  of  the  Supreme  Court  on  appeal 
being  made  consequent  on  the  event  of  the  judgment  being 
sustained,  and  if  the  appeal  was  prosecuted,  and  the  judg- 
ment appealed  from,  not  sustained,  the  bond  was  discharged- 
See  Burgess  v.  Conway,  11  Ont.  P.  R.,  514.  The  plaintiff 
also  relied  upon  the  order  of  this  court,  which  allowed 
the  appeal,  and,  at  the  same  time,  ordered  that  the  bond 
should  stand  as  security  for  any  amount  that  might  be 
eventually  recovered  by  the  plaintiff  in  this  action  ;  and 
contended  that  if  this  had  not  been  assented  to  on  the  part 
of  defendants,  and  the  bond  considered  binding,  the  appeal 
would  have  been  dismissed. 

This,  probably,  would  have  been  the  result  if  further 
security  had  not  been  given,  and  the  attention  of  the  court 
had  been  called  to  the  fact,  that  there  were  sureties  on  the 
bond,  which  were  not  before  the  court.  The  order  in  this 
respect  was,  no  doubt,  made  without  due  consideration,  as 
affecting  the  rights  of  the  sureties  and  the  interests  of  the 
plaintiff,  but  this  court  has  clearly  no  right  to  impose  on 
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sureties  to  an  appeal  bond  without  their  being  heard,  con- 
ditions and  liabilities  which  they  did  not  undertake. 
The  appeal  must  be  dismissed  with  costs. 

Meagher,  J.,  concurred. 

Henry,  J. — I  agree  that  this  appeal  should  be  dismissed. 
The  whole  matter  depends  upon  the  construction  of  the 
condition  of  the  bond.  I  have  come  to  the  conclusion 
that  the  concluding  words  of  the  condition  paragraph 
of  the  bond,  namely,  "  and  comply  with  the  order  of 
said  Supreme  Court  on  said  appeal,"  are  subject,  as  are 
the  words  immediately  preceeding  them,  to  the  words 
"in  the  event  of  said  judgment  being  sustained."  The 
principal  reason  urged  at  the  argument  for  treating  the 
words  in  question  independently  of  those  upon  which  I 
think,  they  are  dependent,  was  that  they  would  appear  to  be 
superfluous,  if  confined  to  the  event  of  the  appeal  being 
dismissed,  inasmuch  as  the  next  preceeding  words,  providing 
for  the  payment  of  the  amount  of  the  judgment,  and  such 
further  sum  as  might  be  awarded  for  costs  on  the  appeal 
would  cover  all  possible  rights  of  the  respondent.  This  is 
an  argument  of  substantial  weight,  but  I  have  come  to  the 
opinion,  after  having  given  much  attention  to  the  subject, 
that  it  must  give  way  to  the  following  considerations  : 

1st.  Prima  facie,  the  purpose  of  the  bond  is  to 
guarantee  the  availability  of  the  judgment  appealed  from, 
in  case  it  is  sustained  upon  appeal. 

2nd.  The  construction  of  the  language  in  question, 
independently  of  extrinsic  or  legal  considerations,  makes 
the  words  in  question  dependent  upon  the  words  "  in  the 
event  of  said  judgment  being  sustained." 

3rd.  The  condition  expressly  provides  for  the  event  of 
the  judgment  being  sustained,  but  does  not  expressly  pro- 
vide for  the  event  of  its  being:  vacated. 
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Salter  v.  St.  Lawrence  Lumber  Co.,  Ltd. 

Before  McDonald,  C.  J.,  Weathkrbe,  J.,  Graham,  E.  J.,  and 
Mkaghbr  and  Henry,  J  J. 

Foreign  Corporation— Winding  up  order — Proof  of— Proceeding*  by 
liquidator  to  net  aside  attachment —Judicature  Act  sec.  1J>  tub-sec  5 — 
Order  47,  Rule  1 — Construction  of— Provision  as  to  companies  "Z)oi»f/ 
business  by  agent  within  the  province  "  applie*  only  to  companies  doing 
regular  and  continuous  business. 

On  November  26th,  1894,  the  defendant  company  being  insolvent,  a 
winding  up  order  was  made  by  the  Supreme  Court  of  New  Brunswick 
under  the  provisions  of  the  YA  inding-up  Act,  R.  S  C  ,  c  129.  For  the 
carrying  out  of  the  order  liquidators  were  appointed  who  took  posses- 
sion of  all  the  estate  and  effects  of  the  company.  After  the  making  of 
the  order  the  business  of  the  company  ceased,  and  all  its  property, 
estate,  effects  and  business  of  every  kind  and  description  situate  in 
Canada  was  taken  charge  of  and  managed  by  the  liquidators  under  the 
supervision  of  the  court  by  which  the  order  was  granted. 

Ht-ldy  that  the  making  of  the  winding-up  order  was  sufficiently  proved  by 
the  production. of  an  affidavit  of  one  of  the  liquidators  setting  forth  the 
facts  as  above. 

The  defendant  company  was  a  foreign  body  corporate,  having  offices  in 
London  G.  B.,  and  in  the  provinces  of  Quebec  and  New  Brunswick. 
After  the  making  of  the  winding-up  order,  as  above,  a  quantity  of 
laths,  the  property  of  the  company,  which  had  been  shipped  before 
the  order  was  made,  for  delivery  in  Boston,  was  levied  upon  under 
writ  of  attachment  at  the  instance  of  plaintiff  in  an  action  for  the 
recovery  of  an  alleged  debt. 

Held,  that  the  liquidator  was  entitled  to  take  proceedings  under  the  pro- 
visions of  the  Judicature  Act,  section  12,  sub-section  5,  to  set  aside 
the  attachment. 

Ilffd,  also,  that  the  attachment  put  in  force  against  the  estate  or  effects 
of  the  company  after  the  making  of  the  winding-up  order  was  void. 

Held  also,  that  the  claim  sought  to  be  recovered  by  plaintiff  was  clearly 
one  which  could  be  dealt  with  in  the  winding-up  proceedings. 

Held,  also,  that  Order  47,  Rule  1,  of  the  Judicature  Act,  in  relation  to 
foreign  corporations  doing  business  by  an  agent  within  the  province, 
refers  only  to  companies  carrying  on  a  regular  and  continuous  business, 
and  not  to  companies  which  have  merely  a  few  isolated  business  trans- 
actions. 

Per  Wkatherbe,  J. 

Held*  that  at  the  time  of  the  attachment,  the  liquidators  were  defnefo  as 
wsll  as  legally  in  possession  of  the  property. 

Appeal  from  the  following  judgment  of  Dodd,  C  0.  J. : 

"  This  is  an  application  on  behalf  of  the  liquidators  of 
the  defendant  company  to  $et  aside  the  attachment  herein. 

It  was  contended  that  the  parties  applicants  had  no  stand- 
ing in  the  court,  but  I  think  sections  6  and  7  of  Order  46  of 
the  Nova  Scotia  Judicature  Act,  1884,  are  against  the  con- 
tention. 
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The  defendant  company  is  a  company  incorporated  out 
of  Nova  Scotia,  and  has  not  done  business  within  the  pro- 
vince by  an  agent,  nor  had  any  agent  been  summoned  at 
the  date  of  the  application  to  set  aside  the  attachment,  nor 
had  a  copy  of  the  summons  been  left  at  any  last  place  of 
business  or  residence  of  said  company  within  said  province. 

That  prior  to  the  issue  of  the  writ  of  attachment  herein, 
and  writ  of  summons,  the  defendant  company  had  gone 
into  liquidation  in  the  province  of  New  Brunswick  under 
the  provisions  of  chapter  129  of  the  Revised  Statutes  of 
Canada,  and  an  order  had  been  made  by  a  Judge  of  the 
Supreme  Court  of  New  Brunswick  appointing  liquidators. 

That  said  liquidators  had  taken  possession  of  the  pro- 
perty of  the  defendant  company  and  said  property  attached 
was  at  the  time  of  the  attachment,  the  property  of  the 
liquidators. 

The  affidavits  also  disclose  that  no  leave  of  the  court 
was  obtained  to  bring  this  action  as  required  by  section  16 
of  said  chapter  129  R.  S.  C. 

It  appears  further,  that  the  action  is  founded  on  a  Bill 
of  Exchange,  payable  out  of  the  province  of  Nova  Scotia, 
namely,  at  Bathurst,  in  the  province  of  New  Brunswick. 

The  writ  of  attachment  and  writ  of  summons  were 
issued  on  the  19th  day  of  December,  A.  D.,  1894,  while  the 
winding  up  order  is  dated  the  26th  day  of  November, 
A.  D.,  1894. 

Under  the  cases  cited  from  the  Nova  Scotia  reports, 
together  with  provisions  of  chapter  129  before  referred  to, 
I  am  of  opinion  that  the  attachment  and  all  other  proceed- 
ings in  this  cause  on  behalf  of  the  plaintiff  must  be  set 
aside  with  costr." 

1896,  January  14th. — A.  Drysdale,  Q.  C,  in  support  of 
appeal. 

A.  A.  McKay,  contra. 

1896,  March  14th.  Meagher,  J. — The  plaintiff,  some- 
time in  December,  1894,  commenced  this  action  for  the 
recovery  of  an  alleged  debt,  under  the  provisions  of  the 
judicature  rules  relating  to  companies  incorporated  out  of 
Nova  Scotia,  but  doing  business  within  it,  by  an  agent. 
The  defendants  are  a  foreign  body  corporate,  and  had 
offices  in  London,  in  the  Province  of  Quebec,  and  in  New 
Brunswick. 
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On  the  26th  of  November,  1894,  an  order  was  made  by 
the  Supreme  Court  of  New  Brunswick,  under  chapter  129 
of  the  Revised  Statutes  of  Canada,  for  winding  up  the 
defendant  company,  and  liquidators  were  appointed  to  wind 
up  its  business.     None  of  them  reside  in  this  province. 

On  the  26th  of  December,  1895,  the  sheriff  of  the 
County  of  Inverness  levied,  under  the  writ  of  attachment, 
issued  in  this  cause,  upon  a  quantity  of  laths  on  board  the 
schooner  "  E.  Walsh,"  then  at  Port  Hawkesbury,  in  the 
County  of  Inverness,  which  had  been  shipped  by  the 
defendants  some  time  before  the  winding  up  order  was 
made,  for  delivery  in  Boston. 

On  the  10th  of  November,  1894,  Mr.  Forsyth,  at  the 
request  of  the  owner  of  said  vessel,  took  charge  of  her  and 
her  cargo.  He  was  also  requested  by  the  liquidators  of  the 
defendant  company,  to  look  after  the  latter  and  has  done 
so.  The  property,  therefore,  was  in  the  custody  of  the 
liquidator  when  attached. 

The  sheriff,  though  requested  to  do  so,  on  behalf  of  the 
liquidators,  and  of  the  Boston  firm,  who  claim  to  be  the 
owners  of  the  cargo  attached,  refused  to  relinquish  the 
levy  made. 

In  March,  1895,  Mr.  Forsyth,  as  solicitor  for  the 
liquidators,  gave  notice  of  motion  to  set  aside  all  the  pro- 
ceedings herein,  or,  in  the  alternative,  to  stay  all  further 
proceedings  in  the  action.  It  was  heard  before  the  learned 
judge  of  the  county  court  for  District  No.  7,  who  made  an 
order,  setting  the  attachment,  and  all  other  proceedings  in 
the  cause,  aside  with  costs. 

The  present  appeal  is  from  that  order.  Several  grounds 
were  urged,  amongst  others : — 

(a.)  That  the  liquidator  had  no  standing  in  the  court, 
not  being  a  party  to  the  suit,  and  was  not  entitled  to  attack 
the  proceedings. 

(b.)    That  the  winding  up  order  was  not  proved — not 
having  been  certified,  or  sealed  with  the  seal  of  the  court, 
as  required  by  the  statute. 
22— N.  s.  R.  28. 
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(c.)  That  it  was  necessary  for  the  liquidator  to  show 
that  he  had  authority  from  the  court  to  intervene  in  this 
action,  and 

(d.)  That,  inasmuch,  as  the  liquidators  title  was 
founded  on  the  fact  of  liquidation,  he  should  have  proved 
it  distinctly. 

The  liquidator,  it  is  true,  is  not  a  party  to  the  suit — and 
I  do  not  well  see  how  he  could  be  made  a  party  to  it.  The 
statute  (Section  30  of  Chap.  129,  R.  S.  C.,)  provides  that, 
upon  his  appointment,  he  shall  take  into  his  custody  or 
under  his  control  all  the  property  effects  and  choses  in 
action  to  which  the  company  is,  or  appears  to  be  entitled  ; 
and  he  shall  perform  such  duties  in  reference  to  winding 
up  the  business  of  the  company,  as  are  imposed  by  the 
court  or  by  the  act. 

Section  31  provides  that  he  may  with  the  approval  of 
the  court  (inter  alia): — bring  or  defend  any  action,  suit  or 
prosecution,  or  other  legal  proceeding,  civil  or  criminal,  in 
his  own  name,  as  liquidator,  or  in  the  name  or  on  behalf  of 
the  company,  as  the  case  may  be. 

By  section  34,  it  is  enacted,  that,  upon  the  appointment 
of  the  liquidator,  all  the  powers  of  directors  shall  cease, 
except  in  so  far,  as  the  court,  or  the  liquidator  sanctions 
the  continuance  of  such  powers.  The  property  of  the 
company,  it  is  true,  does  not  vest  in  the  liquidator,  but,  by 
virtue  of  his  appointment  and  the  provisions  of  the  statute, 
he  holds  the  same  relation  to  it  as  the  Board  of  Directors, 
or  other  governing  body  of  the  company  would,  if  pro- 
ceedings to  wind  up  the  c  <  n  tm  j  ltd  i  ct  \ttn  u  n  nurced 

The  functions  and  powers  of  the  directors  ceased  as 
soon  as  the  liquidator  was  appointed.  They  could  not 
afterwards  intervene  in  this  suit, — nor  do  any  act  to  con- 
serve the  property,  or  protect  the  interests  of  the  company 

If  they  could  not,  in  the  name  of  the  company,  make 
the  application  which  gave  rise  to  this  appeal,  and  I  have 
no  doubt  they  could  not  do  so,  no  other  body  or  person 
could,  unless  it  be  the  liquidator,  and  if  he  could  not,  with- 
out becoming  a  party,  make  this  application,  the  parties 
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interested  in  the  assets  of  the  company  would  be  left  with- 
out a  remedy.  This  view  is,  of  course,  founded  upon  the 
assumption  that  the  liquidator  could  not  be  made  a  party. 
I  have  been  unable  to  find  any  case  where  the  liquidator 
personally,  or  by  name,  became  a  party  to  any  suit  or  pro- 
ceeding in  the  court.  The  company's  name  is  used  in  all 
proceedings  and  suits  under  this  form,  "  The  liquidator  of 

the company."     This  mode  of  description  is  prescribed 

by  section  29  of  the  statute. 

Upon  his  appointment,  he  becomes  the  representative 
of  the  company,  with  power,  subject,  of  course,  to  the  con- 
trol of  the  court,  to  use  its  name.  I,  therefore,  conclude 
that  he  cannot  be  regarded  as  a  third  party,  or  a  stranger 
to  this  suit,  so  far  as  to  disable  him  from  moving  to  set 
aside,  or  stay  the  proceedings  in  this  action. 

But,  assuming  that  I  am  in  error  in  this  respect,  I  am 
of  the  opinion,  that  if  the  liquidator  is  to  be  regarded  as  a 
third  party — he  was  nevertheless,  entitled  to  take  the  steps 
he  did,  under  the  provisions  of  section  12  of  the  judicature 
act,  sub-section  5,  so  far,  at  all  events,  as  the  attachment  is 
concerned. 

A  winding  up  order  is  regarded  by  the  courts  as  in  the 
nature  of  a  judgment,  for  the  benefit  of  creditors  and  con- 
tributories.  Lindley  on  the  Law  of  Companies,  page  663. 
By  the  provisions  of  section  17,  every  attachment,  &c, 
put  in  force  against  the  estate  or  effects  of  the  company, 
after  the  making  of  the  winding  up  order,  shall  be  void. 

In  ex  parte  Fonrdrinier  21  Ch.  D.,  510,  it  was  held  by 
the  court  of  appeal,  affirming  Chitty,  J.,  that  an  execution* 
put  in  force  against  the  assets  of  the  company,  after  the 
commencement  of  the  winding  up,  was  void  to  all  intents ; 
and  in  Hartford  v.  Amicable,  As*e.  Co.,  Ir.  L.  R,  5  Com, 
Law,  368,  the  court  set  aside  a  judgment  entered  up  against 
the  company  after  it  had  been  ordered  to  be  wound  up. 

"  Upon  motions  to  stay  actions  against  a  company,  after 
a  winding  up  order  has  been  made,  the  only  material  ques- 
tion to  be  considered  is  whether  there  are  any  circum- 
stances which  render  it  necessary  that  the  action  should  be 
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continued,  or  whether  the  claim  of  the  plaintiff  is  not  one 
which  can  be  as  easily  dealt  with  in  the  winding  up  as  in 
any  other  way.  If  the  claim  nought  to  be  enforced  is 
capable  of  being  satisfactorily  dealt  with  in  the  winding 
up,    other    proceedings    to    enforce  it    will    be    stayed," 

Lindley,  page  674 — Herman  Loag  Co.,  36  Ch.  D.,  502 ; 
International  Palp  and  Paper  Co.,  3  Ch.  D.,  594. 

The  claim  sought  to  be  recovered  here  is  clearly  one 
which  can  be  satisfactorily  dealt  with  in  the  winding  up 
proceedings.  It  is  therefore  in  the#  interests  of,  and  for  the 
purposes  of  justice,  that  the  proceedings  in  this  suit  should 
be  stayed,  and  the  attachment  and  seizure  declared  to  be 
void  under  the  enabling  provisions  of  section  12.  sub-section 
5  of  the  judicature  act,  supplemented  by  the  sections  of 
the  winding  up  act  to  which  I  have  referred. 

The  affidavit  of  Burns  states  that : 

5.  On  the  26th  day  of  November,  A.  D.f  1894,  the 
defendant  company,  being  then  insolvent,  a  winding  up 
order  was  made  by  the  Supreme  Court  of  the  province  of 
New  Brunswick,  under  the  provisions  of  chapter  129, 
Revised  Statutes  of  Canada,  for  the  winding  up  of  the 
business  of  said  company. 

6.  For  the  carrying  out  of  the  said  winding  up  order, 
the  following  persons  were  appointed  liquidators,  namely  : 
William  Henry  Thorne,  of  the  city  of  St.  John,  in  the  pro- 
vince of  New  Brunswick,  merchant;  Richard  Turner,  of 
the  city  of  Quebec,  in  the  province  of  Quebec,  merchant, 
and  I,  the  said  Kennedy  F.   Burns. 

7.  After  the  said  appointment,  I  with  the  other 
liquidators,  took  possession  of  all  the  estate  and  effects  of 
said  company,  together  with  the  business  and  books  and  all 
other  matters  and  things  necessary  to  the  winding  up  of 
said  company,  and  have  since  been  carrying  on  the  said 
business  with  a  view  to  its  being  most  economically  and 
profitably  closed. 

******* 

10.  Since  the  making  of  the  said  winding  up  order, 
and  the  appointment  of  liquidators,  the  business  of  the 
defendant  company  has  ceased,  and  all  its  property,  estate, 
effects,  and  business  of  every  kind  and  description,  situate 
in  the  Dominion  of  Canada,  has  been  taken  charge  of,  and 
managed  by  the  liquidators  under  the  supervision  of  the 
Supreme  Court  of  New  Brunswick. 
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11.  Produced  herewith  as  exhibit "  A  "  to  this  affidavit 
is  a  true  copy  of  the  winding  up  order  made  by  the  said 
Supreme  Court  of  New  Brunswick." 

If  by  the  present  proceeding,  it  was  sought  to  enforce 
an  order  made  by  the  Supreme  Court  of  New  Brunswick, 
such  for  example,  as  an  order  for  the  recovery  of  calls  or 
the  like,  that  is,  to  enforce  its  terms, — the  provisions  of 
section  85  as  to  the  mode  of  proving  such  order  would  have 
to  be  complied  with.  The  relief  applied  for  differs  widely 
from  that.  It  is  not  an  attempt  to  enforce  any  order  made 
by  the  New  Brunswick  court — but  to  protect  rights 
acquired  under  the  winding  up  proceedings. 

Nothing  more  was  required  upon  this  motion  than  to 
satisfy  the  judge  below  by  reasonable  proof,  that  a  wind- 
ing up  order  had  been  granted,  and  when  it  was  made,  and 
that  liquidators  of  the  company  were  appointed.  The  fore- 
going extracts  from  the  principal  affidavit  furnished  all 
needed  proof  for  that  purpose.  Moreover,  it  has  been  the 
practice  in  the  court,  upon  interlocutory  motions,  and 
motions  founded  upon  affidavits,  to  use  proof  of  the  kind 
produced  in  this  instance.  Since  the  foregoing  was  writ- 
ten I  have  seen  VinaM  v.DePass,  1892,  Ap.  Cas.,  90.  Some 
observations  of  the  Lord  Chancellor  upon  a  similar  ques- 
tion arc  in  point  in  this  connection. 

Order  47,  Rule  1,  provides  that  companies  or  bodies 
corporate,  associated  or  incorporated  out  of  Nova  Scotia, 
doing  business  by  an  agent  within  this  province,  may  be 
sued  for  any  cause  of  action  arising  in  whole  or  in  part 
therein. 

The  learned  judge  was  of  opinion  that  the  defendants 
had  not  done  business  within  the  province  by  an  agent  and 
in  that  conclusion  I  entirely  concur.  The  words  "  doing 
business,"  used  in  the  rule  just  quoted,  do  not  mean  the 
purchase  and  sale  of  a  few  articles,  through  the  interven- 
tion of  a  commission  merchant,  acting  for  a  foreign  com- 
pany. It  never  could  have  been  the  intention  to  subject 
foreign  companies  which  merely  had  a  few  isolated  busi- 
ness transactions  here,  and   which  were  not  by  way  of  a 
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regular  or  continuous  business,  to  the  operation  of  the  sum- 
mary provisions  of  this  rule  ;  otherwise  a  foreign  company 
which  sent  one  of  its  ships  here  to  deliver  goods  carried 
from  London,  and,  through  the  medium  of  a  broker,  col- 
lected the  freight,  and  bought  ships'  stores  here,  or  bought  a 
return  cargo  on  ship's  account,  would  be  regarded  as  doing 
business  here  by  an  agent,  a  result,  it  seems  to  rae,  altogether 
absurd. 

The  intention  was  to  include  companies  having  an  office 
or  agency  here — or  which  did  business,  that  is,  carried  on 
business,  in  a  more  or  less  permanent  way. 

The  bill  of  exchange  sued  on  was  accepted  by  the 
defendant  company  at  Bathurst,  and  was  made  payable 
there ;  and  it  was  there  the  breach  occurred,  viz.,  non-pay- 
ment, which  gave  plaintiff  a  cause  of  action  against  the 
defendants.  His  cause  of  action  did  not,  either  wholly  or 
in  part,  arise  in  Nova  Scotia.  It  is  only  in  respect  to  such 
a  cause  of  action,  that  a  suit  of  this  character  can  be 
maintained.  That  element  is  entirely  absent  here.  The 
judgment  appealed  from,  in  respect  to  the  point  I  have 
mentioned,  was  correct,  and  the  appeal  must  therefore  be 
dismissed  with  costs. 

I  may  add  that  I  do  not  agree  with  the  learned  judge 
in  the  view,  that  the  liquidators  were  entitled  to  move 
against  the  plaintiff's  proceedings  under  Order  46,  Rules 
6  or  7.  The  only  ground  available  under  these  is  when 
the  debt  is  not  due. 

Graham,  E.  J. — I  think  the  appeal  ought  to  be  dis- 
missed. The  winding  up  order  was  sufficiently  proved,  and 
in  the  usual  way,  when  affidavit  evidence  is  used.  The 
provision  in  the  winding  up  act  as  to  proof,  does  not 
apply.  It  was  competent  for  the  liquidator  to  move  under 
the  judicature  act  in  the  action  itself  to  restrain  it.  It  was, 
in  my  opinion,  a  violation  of  that  winding  up  act  to  bring 
such  an  action. 

Henry,  J.,  concutred. 
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Weatherbe,  J. — It  is  a  matter  of  fact,  correctly  found 
by  the  court  below,  that  defendant  company  is  a  company 
incorporated  out  of  Nova  Scotia,  and  has  not  done  business 
within  the  province  by  an  agent. 

It  is  also  established  that  the  property  in  question, 
cargo  in  a  port  in  this  province  shipped  previous  to  the 
winding  up  order,  was,  at  the  time  of  attachment,  in 
possession  of  liquidators  residing  in  New  Brunswick,  under 
proceedings  in  conformity  with  the  Dominion  Act,  in  that 
behalf,  taken  in  the  province  of  New  Brunswick. 

The  proceedings  were  taken  by  the  liquidators  to  set 
aside  the  attachment  at  the  instance  of  a  creditor  in  this 
province  proceeding  under  the  rules  relating  to  companies 
doing  business  by  an  agent  within  the  province. 

No  authority,  and  no  ground  exists,  for  the  contention 
that  the  liquidators  have  no  standing.  There  seems  to  be  no 
reason  for  saying  that  the  liquidators  were  not  in  the  posi- 
tion of  any  owner,  and  they  were  de  facto  as  well  as  legally 
in  possession  of  the  property  at  the  time  of  the  attach- 
ment. 

On  these  short  grounds,  I  think  the  appeal  should  be 
dismissed  with  costs. 


McRae  v.  Rhodes,  Curry  &  Co.,  Limited,  et  al. 

Before  McDonald,  C.  J.,  Ritchie,  J.,  Graham,  E  J.,  and  Henry,  J. 

Arbit ration — Application  to  net  aside  award  di#mi*sed  wtth  cost*— 
Eridtncc. 

The  Act  of  Incorporation  of  the  defendant  company  provided  for  the 
assumption  by  the  company  of  certain  obligations  of  the  firm  of  R.  C. 
&  Co.  The  company  made  an  offer  in  writing,  in  settlement  of  a  claim 
of  plaintiff  against  the  firm  which  was  outstanding  at  the  time  of  the 
passage  of  the  Act  of  Incorporation . 

Held,  dismissing  with  costs,  an  application  to  set  aside  an  award  agains 
the  company,  that  the  offer,  unexplained,  might  properly  be  regarded 
as  operating  as  an  admission  of  the  existence  of  facts  involving  liability 
on  the  part  of  the  corporation. 

This  was  a  motion  to  set  aside  an  award  as  against  the 
defendants,    Rhodes,   Curry   &  Co.,    Limited,   and    others. 
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The  award  was  against  all  the  defendants,  but  the  other 
defendants  did  not  attack  it. 

The  motion  was  first  made  before  Mr.  Justice  Town- 
shend  at  chambers,  who  decided  that  he  had  no  jurisdiction 
and,  at  the  request  of  counsel  for  the  defendant  corpora- 
tion, referred  it  to  the  full  court.  The  matter  came  before 
the  court  also  upon  an  independent  notice  of  motion. 

189C,  Feb.  14th.—  W.  B.  A,  Ritchie,  Q.C.,  in  support  of 
motion. 

C.  H.  Cohan,  contra. 

1896,  Mar.  12th.  Henry,  J.— The  only  question  with 
which  it  is  necessary  to  deal  is  the  principal  one  discussed 
at  the  argument. 

It  was  contended  for  the  defendant  company  that  there 
was  such  a  mistake  of  law,  on  the  face  of  the  award,  as  was 
good  ground  upon  which  to  set  it  aside  as  against  the  com- 
pany. 

The  part  of  the  award  in  question  is  as  follows  : 

'•  In  regard  to  the  liability  of  Rhodes,  Curry  &  Co., 
Limited,  I  find  that  the  plaintiff's  solicitor  has  pleaded,  in 
reply  to  the  defence  on  this  ground,  the  Act  of  the  Legisla- 
ture of  Nova  Scotia,  incorporating  the  said  corporators' ;  Acts 
of  Nova  Scotia,  1881,  Chapter  146,  Sec.  3.  Upon  examina- 
tion of  the  said  Act,  I  find  that  the  corporation  is  empow- 
ered, in  effect,  to  take  over  all  assets  of  the  firm  of  Rhodes, 
Curry  and  Company,  and,  in  the  last  part  of  said  section, 
also  to  undertake,  assume,  and  pay,  or  guarantee,  all  or  any 
of  the  obligations  affecting  the  assets  and  property  pur- 
chased from  said  firm.  I  further  find  in  evidence,  and 
admitted  by  counsel  for  defendants,  a  letter  from  Rhodes, 
Curry  &  Co.,  Limited,  offering  a  settlement  for  $139.71. 
On  the  trial  of  this  cause  there  was  no  explanation  of  this 
letter  given,  consequently,  I  conclude,  that  all  the  defend- 
ants, if  any,  are  liable  in  this  action." 

Conceding  that  an  award  may  be  set  aside  on  account 
of  a  clear  mistake  in  law,  appearing  on  the  face  of  it,  I  am 
of  opinion  that  the  principle  of  the  decisions,  in  this 
respect,  are  inapplicable  to  this  case. 
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What  is  complained  of  here,  as  a  mistake  in  law  is,  if 
it  can  correctly  be  said  to  be  a  mistake  in  any  sense,  simply 
a  mistaken  conclusion  of  fact,  from  evidence  which  cannot 
be  said  to  be  irrelevant. 

It  is  not  pretended  that,  if  it  be  only  the  latter,  the 
award  should  be  set  aside.  But  it  seems  clear  to  me  that 
the  above  extract  from  the  award  shows  relevant  evidence 
tending  to  support  the  conclusion  arrived  at  by  the 
arbitrator,  and  I  know  of  no  principle,  upon  which  we 
should  interfere  with  his  finding. 

The  act  of  incorporation  of  Rhodes,  Curry  &  Co., 
Limited,  provided  for  the  assumption  or  guarantee  by  that 
company  of  the  obligations  of  the  firm  of  Rhodes,  Curry 
&  Co.  Then  we  have  an  absolute  offer  by  that  corporation 
of  $139.71,  in  settlement  of  the  claim  of  Rhodes,  Curry 
&  Co.,  which  was  outstanding  at  the  time  of  the  incorpora- 
tion of  che  company.  This  offer  is  not  stated  to  be  made 
without  prejudice.  Now  the  corporation  being  empowered 
to  take  over  the  assets  of  the  firm,  and  assume  its  obliga- 
tions, can  it  be  said  that  the  letter  above  referred  to, 
unexplained  by  any  evidence  of  the  defendant  company, 
was  not  some  evidence  of  either  an  assumption  of,  or 
guarantee  in  respect  of  the  liability  of  Rhodes,  Curry  & 
Co.  ?  It  appears  to  me  that  this  letter,  unexplained,  might 
properly  be  regarded  as  operating  as  an  admission  of  the 
existence  of  facts  which  would  involve  liability  on  the  part 
of  the  corporation.  If  this  be  so,  it  cannot  be  said  that 
the  award  shows  a  mistake  of  law  on  the  part  of  the 
arbitrators. 

I  am  of  opinion  that  the  application  to  set  aside  the 
award  should  be  dismissed  with  costs. 
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Morrison    et   al.    v.    The   Nova    Scotia    Marine 
Insurance  Co.,  Limited. 

Before  Wkathkrbk  and  Ritchie,  J  J.,  Graham,  E  J  ,  and  Meagher,  J. 

Marine  Insurance— Vessel  sinking  suddenly  at  s°a,  where  no  explanation 

can  be  given  to  account  for  it — Evidence  a*  to  repairs  made  previously — 

Inference  an  to  seaworthiness — Loss  by  perils  of  the  sea — Question 

for  jury — Misdirection— New  trial. 

A  vessel  insured  by  the  defendant  company  sank  at  sea,  shortly  after 
leaving  port.  No  evidence  was  given  to  explain  the  cause  of  her  sink- 
ing, but  there  was  evidence  that  in  the  spring  of  the  year  she  was 
caulked,  painted,  and  cleaned,  and  also  that,  in  the  month  prior  to  that 
in  which  she  was  lost,  she  was  put  ou  the  slip,  and  the  caulking  exam- 
ined and  made  tight,  and  other  repairs  made,  and  that  at  this  time  there 
was  no  indication  of  planks  starting  or  anything  of  that  kind. 

Held,  that  the  fact  that  no  explanation  could  be  given  to  account  for  the- 
sinking  of  the  vessel  was  not  enough  to  establish  an  inference  of  unsea- 
worthiness there  being  evidence  from  which  it  could  be  reasonably 
inferred  that  the  vessel  was  seaworthy  at  the  commencement  of  the 
voyage. 

Held%  also,  that,  in  dealing  with  the  cause  of  loss,  it  was  for  the  jury  to* 
say  whether  the  loss  was  occasioned  by  perils  of  the  sea,  notwithstand- 
ing the  lack  of  evidence  as  to  the  exact  cause  of  the  sinking. 

Held,  also,  the  trial  judge  having  instructed  the  jury  as  a  matter  of  law 
that  the  vessel  was  lost  by  perils  of  the  sea,  that  this  was  misdirection* 
and  that  the  case  must  go  back  for  a  new  trial. 

This  action  was  brought  to  recover  the  amount  of  two 
marine  policies  of  insurance,  dated  1st  September,  1893,. 
one  on  the  schooner  "  May  Queen,"  for  $500 ;  the  other  on 
the  cargo  for  $1000.  The  facts  were  stated  as  follows  by 
Graham,  E.  J.,  in  delivering  judgment : 

In  the  policy  upon  the  vessel  there  was  an  express 
warranty  of  seaworthiness  at  the  time  of  the  departure  on 
the  present  voyage,  and  at  the  commencement  of  each  sub- 
sequent voyage  during  its  currency.  There  was  no  such 
warranty  in  the  other  policy.  The  defence  in  respect  to 
the  policy  on  the  hull  was  (1)  unseaworthiness,  as  consti- 
tuting a  breach  of  the  express  warranty,  and  (2)  that  the 
loss  happened  not  from  perils  of  the  sea,  but  by  reason  of 
unseaworthiness. 

The  defence  last  mentioned  was  set  up  to  the  claim 
upon  the  cargo   policy   which   contained   no   warranty  of 
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seaworthiness.     The  jury    found    as  follows,  in  reply   to 
questions  : 

1.  Was  the  schooner  and  cargo  lost  by  the  perils  of 
the  sea  ?     Yes. 

2.  Was  the  schooner  seaworthy  at  the  commencement 
of  the  risk  ?     Yes. 

3.  Was  the  cargo  on  board  at  the  time  of  the  loss 
worth  the  amount  insured  ?     Yes. 

4.  Was  the  schooner  seaworthy  when  she  sailed  on  her 
homeward  voyage  from  White  Point  ?  No  evidence  to  the 
contrary. 

5.  What  was  the  value  of  the  cargo  on  board  at  the 
time  of  the  loss  ?  Not  sufficient  evidence  to  determine 
exact  value. 

The  vessel  was  a  schooner  of  34  tons,  and  had  been 
built  fourteen  years.  She  was  engaged  in  trading  on  the 
North  Eastern  coast,  of  Cape  Breton,  principally  at 
Ingonish.  She  had  completed  taking  in  her  cargo,  consist- 
ing of  upwards  of  one  hundred  thousand  pounds  of  fish, 
and  was  on  the  point  of  returning  to  Westport,  in  Nova 
Scotia,  at  the  time  of  the  loss,  which  happened  in  Septem- 
ber. 1893.  She  had  been  fitted  out  that  spring  for  the 
season's  fishing,  was  caulked,  painted  and  cleaned.  In  the 
month  of  August,  owing  to  a  leak  which  injured  the  salt 
in  the  hold,  she  was  sent  to  North  Sydney  and  went 
upon  the  slip.  The  evidence  of  the  witness  Pugh  in  regard 
to  this  matter,  (quoted  by  the  learned  judge  in  full,) 
showed  that  he  went  on  the  vessel  in  April,  1892. 
She  was  then  in  good  condition,  having  been  fitted 
out  for  the  summer,  including  some  caulking,  paint- 
ing, and  small  repairs.  In  August  several  leaks  were  found 
in  the  broad  side,  and  the  vessel  was  taken  to  North 
Sydney  and  put  upon  the  slip  there.  Witness  and  another 
member  of  the  crew  went  around  her  and  tried  the  seams 
with  a  jack-knife.  All  the  places,  they  could  find  were 
caulked,  and  a  few  other  repairs  made.  After  coming  off 
the  slip  the  vessel  was  quite  tight.  Witness  was  satisfied 
that  every  portion  of  the  seams  where  the  oakum  was 
loose  was  thoroughly  repaired.     There    was  no  indication 
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of  planks  being  started  or  anything  of  that  kind.  The 
latter  part  of  the  evidence,  as  to  the  condition  of  the  vessel 
after  coming  off  the  slip,  was  confirmed  by  William 
Coggins.  S.  Coggins,  who  was  interested  as  owner,  testi- 
fied that  $919  represented  the  total  amount  paid  for 
repairs  outside  of  the  slip  dues. 

As  to  the  condition  of  the  vessel  after  she  came  off  the 
slip,  and  before  the  loss,  Pugh  said :  "  We  were  several 
times  up  along  the  shore.  We  did  some  coasting. 
During  that  time  we  hnd  various  kinds  of  weather.  We 
had  some  heavy  breezes.     There  was  no  sign  of  a  leak." 

It  appeared  that,  after  she  came  off  the  slip,  they  took 
in,  at  Inverness,  the  bulk  of  the  cargo,  and,  on  the  11th 
September,  proceeded  to  White  Point.  Aspy  Bay,  where  the 
cargo  was  completed.  Leaving  there  on  the  13th,  about 
6.30  o'clock  P.  M.,  on  the  homeward  voyage,  she  sprang  a 
leak,  wh  ich  was  discovered  about  one  o'clock  A.  M.,  of  the 
14th.  She  was  headed  for  the  land,  and  after  pumping  for 
some  time  to  no  purpose,  the  crew  were  obliged  to  abandon 
her  without  saving  their  personal  effects,  just  as  she  was 
sinking.  The  wind,  shortly  after  leaving  White  Point, 
became  a  head  wind,  and  the  vessel  had  to  beat.  It  was 
what  the  witnesses  called  a  "  wholesail  breeze,"  and  there 
was  "quite  a  lop  of  a  sea."  The  vessel  labored  and 
strained.     The  cargo  was  a  large  one. 

1896,  January  28th.  G.  D.McDonald  and  H.  T.  Jones,  in 
support  of  appeal.  The  vessel  was  not  seaworthy,  or  she 
would  not  have  sunk  as  she  did.  If  the  cargo  was  lost  by 
reason  of  the  unseaworthiness  of  the  vessel,  as  a  direct 
cause,  the  owner  of  the  vessel  cannot  recover  insurance  on 
the  cargo.  If  the  jury  find  the  vessel  was  lost  by  reason 
of  not  being  seaworthy,  that  is  a  finding  that  she  was  not 
lost  by  perils  of  the  sea.  (Weatherbe,  J. — Where  a  vessel 
sinks  suddenly,  and  there  is  no  evidence  as  to  the  cause,  is 
not  the  question  of  seaworthiness  for  the  jury  ?)  There  is 
no  other  reasonable  conclusion  than  that  the  vessel  w«s 
unseaworthy.     The  jury  should  have  so  found.     Pickup  v. 
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Thames,  3  Q.  B.  D.,  594 ;  Watson  v.  Clark,  1  Dow.  (cited  in 
Pickup  v.  Thames.)  (Weatherbe,  J — .1  agree  that  the 
question  is  one  of  fact  for  the  jury,  and  must  be  properly 
put  to  them.)  Even  if  it  was  properly  put  to  the  jury,  the 
conclusion  is  one  that  reasonable  men  should  not  have 
come  to.  Parker  v.  Potts,  3  Dow.  23 ;  Dudgeon  v.  Pern- 
broke,  L.  R  9,  Q.  B.,  581  (citing  Merchants  Trading  Co.  v. 
Universal  Marine  Co.,  unreported.)  Fawcus  v.  Sarsfieldt 
6  E.  &  B.,  191 ;  Lownds  116,  107, 113, 114.  The  jury  were 
instructed  that  if  a  rotten  plank  gave  way,  it  would  be  a 
peril  of  the  sea.  1 1  C.  B.,  875  ;  1  B.  &  S.,  352  ;  L.  R,  10 
C.  P.  1 ;  Coombes  v  Etna  Insurance  Co.,  18  Ont.  C.  P.,  305 ; 
Miles  v.  Montreal  Insurance  Co.,  20  Ont.,  C.  P.,  285; 
Talcott  v.  Commercial  Insurance  Co.,  2  Johns,  124  :  Pad- 
dock v  Franklin  Insurance  Co.,  11  Pick.,  227;  Irving  v. 
8  N.  S.,  510.  An  inherent  infirmity  of  the  vessel  is  not  a 
peril  of  the  sea.  There  is  no  evidence  to  show  a  loss  by 
perils  of  the  sea. 

W.  B.  A.  Ritchie,  Q.  C,  contra.  There  is  no  presump- 
tion of  unseaworthiness.  The  jury  had  full  right  to  draw  an 
inference.  (Weatherbe,  J.  —  The  chief  difficulty  is 
whether  the  chief  justice  did  not  suppose  that  a  vessel 
might  be  lost  by  unseaworthiness,  and  that  that  would  be 
a  peril  of  the  sea.)  It  was  not  necessary  to  put  that  to  the 
jury.  It  is  immaterial,  therefore,  whether  the  jury  were 
instructed  on  that  point  or  not.  The  only  point  that  could 
be  put  was  that  the  sudden  inrush  of  water  gave  rise  to  a 
presumption  of  unseaworthiness.  The  only  defence  was 
under  the  warranty.  That  the  vessel  was  lost  by  perils  of 
the  sea,  is  concluded  by  the  water  rushing  in  and  sinking  her. 
The  question  asked  by  the  juror  was  substantially,  whether 
a  rotten  plank  would  be  covered  by  the  policy.  The  direc- 
tion given  was  correct.  A  vessel  which  goes  down  at  sea, 
which  would  not  have  gone  down  if  she  had  not  been 
unseaworthy,  is  lost  with  the  meaning  of  the  words  "perils 
of  the  sea."  Thomson  v.  Hopper,  6  E.  &  B.,  172,  191 ; 
Dudgeon  v.  Pembroke,  2  App.  Cases,  284,  295,  296 ;  West 
India  Co.  v.  Home  &  Colonial  Ins.  Co,  6  Q.  B.  D.,  51.    The 
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question  of  unseaworthiness  was  expressly  left  to  the  jury 
and  negatived  by  them.  Order  37,  Rule  6.,  Henderson  v. 
Scott,  24  N.  S.,  202 ;  Eisevhaur  v.  N.  S.  Marine  In*.  Co., 
26  N.  S.  The  rule  is  only  declaratory  of  the  common  law 
principle  that  a  verdict  will  not  he  set  aside  where  substan- 
tial justice  is  carried  out,  although  it  may  he  technically 
wrong.  2  T.  R.  4  ;  Wicks  v.  Clutterbuck,  2  Bing.  483,  493, 
495.  If  there  was  misdirection,  the  counsel  for  defendant 
should  have  called  attention  to  it  instead  of  taking  his 
chances  of  a  verdict.  Hilliard  on  New  Trials,  96 ; 
Brown  v.  Bristol,  7  H.  &  N.,  706  ;  Eyre  v.  Highway  Boar*l, 
8  T.  L.  R.,  648  ;  (1894),  1  Q.  B.,  192.  As  to  setting  aside 
verdicts  as  against  evidence,  15  Appeal  Cases,  193; 
(1894),!  A.  C.  149. 

H.  T.  Jones  replied. 

1896,  March  23id.  Graham,  E.  J.— The  defendant 
company  relies  upon  the  well-known  inference  that  is  to  be 
drawn,  when  a  vessel,  very  shortly  after  leaving  port, 
founders  without  any  apparent  external  circumstances  to 
account  for  the  disaster,  namely,  that  it  must  have  arisen 
from  causes  existing  before  she  set  sail  on  the  voyage,  and 
that  the  vessel  was  not  then  seaworthy.  And  it  is  con- 
tended that  this  voyage  either  commenced  at  Ingonish  or 
at  White  Point.  There  is  no  evidence  whatever  of  unsea- 
worthiness at  the  time  of  the  commencement  of  the 
voyage  from  White  Point,  other  than  that  afforded  by  this 
inference.  On  the  other  hand,  the  plaintiff  relies  upon  the 
actual  proof  of  seaworthiness  established  by  the  examina- 
tion and  repairs  made  while  the  vessel  was  upon  the  slip, 
in  the  previous  month,  the  oth  of  August.  Of  course  the 
question  was  one  for  the  jury. 

The  fact  that  no  explanation  can  be  given  for  the  loss 
will  not  be  enough  to  establish  unseaworthiness  if  there  is 
evidence  from  which  it  may  be  reasonably  inferred  that 
the  vessel  was  seaworthy  at  the  outset.  And,  in  dealing 
with  the  cause  of  the  loss  under  both  policies,  it  was  for 
the  jury  to  say,  whether  the  loss  was  caused  by  perils  of 
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the  sea,  notwithstanding  the  lack  of  evidence  as  to  the 
•exact  cause  of  the  sinking. 

In  Anderson  v.  Atorice,  L.  R.  1  0  C.  P.,  58,  affiimed  upon 
this  point  in  the  Exchequer  Chamber,  at  page  609,  and  in 
the  House  of  Lords,  1  App.  Cases,  713,  a  ship  whose 
«argo  was  insured,  began  sudden \y  to  leak,  and  sank  at  her 
anchors  in  port  during  fine  weather.  Evidence  was  given 
tending  to  show  thai  the  ship  was  seawoithy,  e.  g.,  evidence 
that  she  had  been  recently  put  in  thorough  repair, 
that  inspection  of  the  caulking  had  been  made  just  pre- 
viously by  the  master  while  in  port,  and  that  she  had 
behaved  perfectly  well  on  a  previous  voyage.  No  evidence 
was  given  of  any  actual  facts  showing  the  cause  of  her 
loss,  although  possible  explanations  of  it  by  way  of  con- 
jecture were  suggested  by  the  witnesses.  The  master  gave 
evidence  as  to  hearing,  when  the  ship  began  to  make  water, 
a  rush  of  water  into  the  stern  of  the  ship  under  the  lazar- 
ette  in  one  place,  and  that  he  heard  no  sound  of  the  coming 
in  of  water  in  the  forward  parts  of  the  ship. 

Lord  Esher,  then  in  the  Common  Pleas,  delivering  the 
judgment  of  the  court,  upon  an  application  to  set  aside  the 
verdict  for  the  plaintiff  upon  this  issue,  said  : — 

"  Dealing  first  with  the  questions  raised  as  to  seaworthi- 
ness, and  loss  by  a  peril  insured  against,  we  think  that  when 
the  only  evidence  of  fact  as  to  either  of  those  questions,  is 
that  the  ship  sank  in  smooth  water,  very  soon  after  the 
attaching  of  the  policy,  the  significance  of  such  a  fact  can- 
not be  displaced  by  mere  opinion  founded  on  mere  conjec- 
ture. We  think  that  the  true  significance  of  such  evidence 
is  to  be  teimed  a  presumption,  and  a  shifting  of  the  burden 
of  proof,  and  that  where  such  fact  is  the  only  fact  in  evi- 
dence, there  being  no  other  evidence  as  to  the  condition  of 
the  ship,  or  as  to  a  cause  of  loss,  it  is  evidence  on  which  a 
jury  ought  to  find,  and  should  therefore  be  directed  to  find, 
if  they  believe  the  evidence,  that  the  ship  was  unseaworthy 
at  the  inception  of  the  risk.  But  where  there  is  other  evi- 
dence of  the  condition  of  the  ship,  or  of  a  cause  of  the  loss, 
then  the  fact  of  the  ship  sinking  in  smooth  water  becomes 
one  of  several  facts  which  must  ail  be  left  to  the  jury.  If 
from  other  facts,  such  as  a  large  amount  of  repairs  recently 
done,  careful  surveys  recently  made,  excellent  conduct  of 
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the  ship  up  to  a  time  immediately  preceding  the  loss,  or 
otherwise,  a  jury  conclude  that  the  ship  was  seaworthy  at 
the  inception  of  the  risk,  then  the  jury  may  further  find 
that  the  loss  was  occasioned  by  a  peril  insured  against,, 
though  they  are  unable  to  ascertain  or  safely  conjecture 
what  it  was  which  caused  the  ship  to  sink.  The  immediate 
visible  cause  of  the  loss,  in  such  a  case,  is  the  foundering  of 
the  ship.  If  that  was  not  the  result  of  unseaworthiness, 
existing  at  the  inception  of  the  risk,  it  is  difficult  to  see 
upon  the  assumption  which  is  that  there  is  no  other  evi- 
dence as  to  the  loss  than  the  fact  of  the  foundering  of  the 
ship,  how  that  could  have  been  caused  by  anything  but  some 
extraordinary  though  invisible  and  unascertained  accident 
of  the  seas." 

In  Redman  v.  Wilson,  14  M.  &  W.,  476,  the  ship  in- 
sured against  perils  of  the  seas  was  injured  by  the  negligent 
loading  of  her  cargo  by  the  natives  on  the  Coast  of  Africa; 
(at  least  this  was  suggested  to  account  for  the  leaking)  ;  and 
in  consequence,shortly  afterwards,  became  leaky,  and,  being 
pronounced  unseaworthy,  was  run  ashore  in  order  to  prevent 
her  from  sinking.  Held,  that  the  insurers  were  liable  for 
a  total  loss,  the  immediate  cause  of  the  loss  being  the  perils 
of  the  seas,  although  the  cause  of  the  unseaworthiness  was 
the  negligence  in  the  loading. 

The  implied  warranty  of  seaworthiness,  it  being  a 
voyage  policy,  was  satisfied  by  her  being  seaworthy  when 
she  sailed  from  London  on  the  voyage  out. 

Parke,  8.,  said  :--"She  began  to  load  her  homeward  cargo 
on  the  13th  of  September  "  (up  a  river  at  Seirra  Leone.)  "  It 
is  usual  for  the  natives  to  be  employed  in  loading,  and  it 
was  suggested,  and  probably  the  fact  was,  that  the  vessel 
was  in  some  degree  injured  by  loading  her  cargo  of  timber 
on  board.  She  came  down  the  river  to  Freetown  on  the 
7th  November  fully  loaded.  It  was  then  found  that  she 
was  leaking,  and  was  deep  in  the  water.  At  this  time  she 
made  four  feet  and  a  half  of  water  in  twenty-four  hou.>. 
A  survey  was  held,  and  the  opinion  of  those  who  examined 
her  was  that  she  could  not  prosecute  her  voyage.  They 
ordered  part  of  the  cargo  to  be  discharged.  The  following 
day  there  was  a  slight  tornado,  two  anchors  were  out  but 
she  drifted  two  miles  down  the  river.  She  was  brought 
back,  and  part  of  her  cargo  was  discharged,  but  the  leaks 
increased,  and,  on  a  second  examination,  she  was  pronounced 
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unseaworthy ,  and  she  was  run  ashore  to  preserve  the  cargo 
and  to  prevent  her  from  sinking  in  the  river.  Ultimately 
she  was  sold  as  not  being  tit  for  repairs." 

"  The  jury  having  found  that  the  ship  was  seaworthy 
when  she  sailed  from  London,  and  that  there  was  no  fraud 
in  effecting  the  policy,  the  only  question  discussed  on  the 
argument  was  whether  the  loss  was  occasioned  by  perils  of 
the  sea ;  and  it  was  contended  on  behalf  of  the  defendants 
that  the  attention  of  the  jury  ought  to  have  been  directed 
to  the  negligent  mode  of  loading  the  cargo,  and  that  if  they 
thought  the  loss  was  the  result  of  such  negligence,  the 
defendant  was  entitled  to  a  verdict.  But  it  appears  to  us 
the  rule  causa,  etc.,  applies  to  this  case,  and  that  the 
immediate  cause  of  loss  was  a  peril  of  the  sea,  for  the 
stranding  was  a  loss  by  peril  of  the  sea,  and  if  it  be  said 
that  it  was  voluntary,  it  was  only  to  avoid  the  sinking  of 
the  vessel  which  would  have  been  a  peril  of  the  same  sort." 

Dixon  v.  Sadler,  5  M.  &  W.,  405  ;  S.  C,  8  M.  &  W.,  895, 
was  also  a  case  where  the  vessel  was  lost  in  consequence  of 
unseaworthiness  caused  by  throwing  part  of  the  ballast 
overboard,  and  it  was  held  a  loss  by  perils  of  the  seas. 

But  misdirection  is  complained  of,  and  the  stenograph- 
er's report  of  the  summing  up  has  been  printed  in  the  case. 
Whether  or  not  there  was  unseaworthiness  constituting  a 
breach  of  the  express  warranty  in  the  policy  on  the  hull 
wa,«  left  open  to  the  jury.  Pickup  v.  Thames  Insurance 
Company,  3  Q.  B.  D.,  594,  clearly  shows  what  use  is  to  be 
made  of  the  fact  that  the  vessel  went  down  very  shortly 
after  leaving  port,  without  apparent  adequate  cause.  A 
Halifax  jury  would  be  likely  to  give  due  weight  to  its 
importance  as  indicating  her  condition  when  she  left  the 
port.  They  could  hardly  lose  sight  of  it  when  it  was  re- 
ferred to  at  least  six  times  in  the  summing-up,  and  when 
the  argument  of  the  defendant  s  counsel  was  approved  of 
in  their  hearing,  and  a  forcible  instance  given  to  illustrate 
the  argument.  Considering  the  evidence  of  repairs,  and  of 
seaworthiness  going  to  White  Point,  and  there  being  no 
cause  of  unseaworthiness  up  to  that  period,  I  would  not  be 
disposed  to  disturb  that  finding.  The  defendants,  at  least, 
have  no  reason  to  complain  of  misdirection  in  this  matter. 
23— N.  s.  R.  28. 
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There  was  a  slip  in  the  summing-up  in  respect  to  the  period 
to  which  the  warranty  of  seaworthiness  had  reference.  It 
is  not  perhaps  material,  but  the  "  commencement  of  the 
risk,"  which  happens  to  have  been  while  the  vessel  was  at 
Ingonish,  was  not  the  period  of  the  vessel's  "  departure  on 
the  present  voyage."  One  of  the  questions  put  to  the  jury 
referred  to  a  later  period,  however,  and  that  probably 
cured  the  matter. 

The  other  point  in  respect  to  which  there  was  alleged 
misdirection  is  in  connection  with  the  cause  of  the 
loss.  This  has  relation  to  both  policies,  and  is  the  sole 
question  in  regard  to  the  policy  on  the  cargo.  Practically, 
one  might  almost  say  when  the  jury  found  seaworthiness 
of  the  ship  at  White  Point,  they  found  a  loss  by  perils  of 
the  sea  when  the  ves&el  was  found  to  be  in  a  sinking  con- 
dition seven  hours  later.  But  in  a  case  where  the  cause  of 
the  loss  is  unexplained,  and  is  therefore  one  to  be  dealt  with 
very  carefully,  it  was  highly  necessary  that  there  should 
be  proper  instructions.  Even  during  that  short  period 
of  seven  hours  there  was  a  possibility  of  a  cause,  a  proxi- 
mate cause,  of  the  loss  which  would  not  come  within  the 
expression  perils  of  the  seas.  Comprehensive  as  that 
expression  has  become  by  reason  of  the  cases  reported  in 
12  Appeal  Cases,  484  to  531,  and  although  there  was  no 
express  evidence  as  to  any  such  cause,  it  seems  to  me 
the  jury  ought  to  have  been  left  free  to  pass  upon  the 
case  and  draw  any  inferences  they  saw  fit. 

Notwithstanding  the  finding  of  seaworthiness  at  the 
earlier  stage,  I  think  the  case  ought  to  go  back  for  a  new 
trial.  What  is  complained  of  is  this  :  The  learned  Chief 
Justice  told  the  jury  "  at  all  events  I  tell  you  and  instruct 
you  as  a  matter  of  law  that  in  this  case  the  evidence  is 
clear  that  the  vessel  was  lost  by  the  perils  of  the  sea." 
This  was  not,  in  my  opinion,  a  proper  direction.  It  was 
for  the  judge  to  explain  what  was  meant  in  insurance  law 
by  perils  of  the  sea,  and  a  loss  proximately  caused  by  perils 
of  the  sea  ;  but  for  the  jury  to  say  whether  or  not  there 
was  such  a  loss  in   this  case,  and  I  cannot  say  that  the 
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defendants  have  not  been  prejudiced  by  not  leaving  one 
question  as  open  as  the  other. 

It  is  difficult  since  the  decisions  in  12  Appeal  Cases,  484 
to  531,  were  given,  in  the  case  of  a  fc  vessel  foundering  at 
sea,  to  suggest  any  cause  not  coming  within  the  expression 
perils  of  the  sea.  It  now  appears  that  a  loss  within  that 
expression  may  happen  in  the  absence  of  extraordinary 
violence  of  the  winds  or  waves,  or  what  Lord  B  ram  well 
calls  the  "  seas  behaviour  or  ill-condition."  Formerly  that 
was  considered  an  important  element,  and  the  defendant's 
counsel  made  use  of  it  here  to  distinguish  between  this 
case  and  thac  of  Dudgeon  v.  Pembroke,  2  App.  Cases,  284. 
But  the  case  of  rats  gnawing  a  hole  in  a  pipe  and  letting 
the  water  into  the  ship,  and  that  being  held  to  be  a  peril 
of  the  sea,  disposes  of  that  contention. 

But,  as  Lord  Herschell  said  : — "  There  must  be  some 
casualty,  something  which  could  not  be  forseen,  as  one 
of  the  necessary  incidents  of  the  adventure.  The  purpose 
of  the  policy  is  to  secure  an  indemnity  against  accidents 
which  may  happen,  not  against  events  which  must  happen." 
If  there  is  wear  and  tear  arising  from  the  natural  and 
gradual  action  of  the  winds  and  waves,  and  of  such  a 
nature  that  it  can  be  said  to  be  the  proximate  cause  of  the 
loss,  there  might  be  a  case  when  a  ship's  condition  through 
wear  and  tear  would  immediately  lead  to  her  sinking,  then 
I  suppose  the  case  would  not  be  covered.  But  I  do  not 
accede  to  the  contention  that  the  fortuitous  starting  of  a 
plank,  owing,  perhaps,  to  a  heavy  cargo,  and  the  vessel's 
straining  in  a  head  sea,  causing  foundering,  would  not  con- 
stitute a  loss  by  perils  of  the  sea.  It  is  as  fortuitous  as 
the  gnawing  of  a  pipe  by  rats  and  quite  as  much  an  acci- 
dent. The  foundering  in  the  sea  is  the  proximate  cause  of 
the  loss. 

I  venture  to  say  that  in  consequence  of  Lord  Bram- 
well's  utterance  in  the  House  of  Lords.  In  the  case  of  the 
Xantho  12  App.Cases,  514.     He  said  : — 

"  The  Court  of  Appeal,  with  great  respect,  argued  as 
though  the  collision  caused  the  loss  ;    so  it  did  in  a  sense. 


Digitized  byVjOOQlC 


356  THE    NOVA    SCOTIA    REPORTS,    1896. 

It  was  a  causa  sine  qua  vont  but  it  was  not  the  causa 
causans.  It  was  causa  remota  but  not  causa  proxima. 
"The  causa  proxima  of  the  loss  was  foundering.  It  would 
be  strange  if  a  plank  started,  and  the  vessel  went  to  the 
bottom  in  consequence,  that  it  should  be  held,  '  Oh,  the  loss 
is  not  by  perils  of  the  sea  hut  by  bad  car pente ring/  Let 
there  be  no  doubt.  I  do  not  say  that  in  such  a  case 
the  freighter  might  not  complain  that  his  goods  were  car- 
ried in  an  unseaworthy  ship.  All  I  say  is  that  the  loss 
would  be  by  perils  of  the  seas." 

And  at  page  513  he  says: — 

"  Was  it  by  a  peril  of  the  sea  that  the  defendant's  ship 
foundered  ?  The  facts  are  that  the  seawater  flowed  into  her 
through  a  hole,  and  flowed  in  such  quantities  that  she  sank. 
It  seems  to  me  that  the  bare  statement  shews  she  went  to 
the  bottom  through  a  peril  of  the  sea.  If  the  hole  had  been 
small,  there  being  a  piece  of  bad  wood,  a  plank  starting,  or 
a  similar  cause,  it  would  be  called  a  leak  and  no  one  would 
doubt  that  she  foundered  from  a  peril  of  the  sea." 

And  Lord  Herschell,  at  p.  510,  said  : — 

"  Now  I  quite  agree  that  in  the  case  of  a  marine 
policy  the  causa  proxima  alone  is  considered.  If  that 
which  immediately  caused  the  loss  was  a  peril  of  the  sea, 
it  matters  not  how  it  was  induced,  even  if  it  were  by  the 
negligence  of  those  navigating  the  vessel." 

And  at  page  109,  he  said  : — 

"  It  was  contended  that  those  losses  only  were  losses  by 
perils  of  the  seas  which  were  occasioned  by  extraordinary, 
violence  of  the  winds  or  waves.  I  think  this  is  too  narrow 
a  construction  of  the  words,  and  it  is  certainly  not  sup- 
ported by  the  authorities  or  by  common  understanding." 

In  the  case  of  Hamilton  v.  Pandorf,  12  App.  Cases, 
518,  where  rats  gnawed  a  hole  in  a  pipe  on  board  the  ship, 
whereby  sea  water  escaped  and  injured  the  cargo,  Lord 
Watson  said  : — 

"If  the  respondents  were  preferring  a  claim  under  a 
contract  of  marine  insurance  expressed  in  ordinary  terms 
I  should  be  clearly  of  opinion  that  they  were  entitled  to 
recover  on  the  ground  that  their  loss  was  occasioned  by 
a  peril  of  the  sea  within  the  meaning  of  the  contract. 
*  *  But  in  the  case  where  rats  make  a  hole,  or 
where  one  of  the  crew  leaves  a  port  hole  open,  through 
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which  the  sea  enters  and  injures  the  cargo,  the  sea  is  the 
immediate  cause  of  the  mischief,  and  it  would  afford  no 
answer  to  the  claim  of  the  insured  to  say  that  had  ordinary 
precaution  been  taken  to  keep  down  vermin,  or  had 
careful  hands  been-  employed,  the  sea  would  not  have 
been  admitted,  and  there  would  have  been  no  consequent 
damages." 

And  Lord  Fitzgerald,  p.  52S,  said  : — 

"The  remote  cause  was,  in  a  certain  sense,  the  action 
of  the  rats  on  the  lead  pipe,  but  the  immediate  cause  of 
the  damage  was  the  irruption  of  sea  water  from  time  to 
time  through  the  injured  pipe,  caused  by  the  rolling  of  the 
ship  as  she  proceeded  on  her  voyage." 

I  refer  also  to  what  was  said  by  Lird  Herschell,  p.  530. 

"  Taking  the  facts  of  the  case  as  I  have  stated  them, 
there  are  two  cases  in  which  the  underwriters  waived  the 
implied  warranty  of  seaworthiness  by  an  express  provision 
in  the  policy,  as  follows  : — *  Allowed  to  be  seaworthy  for 
the  voyage/  Parfitt  v.  Thompson,  13  M.  &  W.,  394,  and 
Phillips  v.  Nairne,  5  C.  B.,  357.  In  the  former  case  tried 
before  Patterson,  J.,  the  defendants  attempted  to  show  that 
the  vessel  was  lost  in  consequence  of  her  being  in  a  decayed 
and  unseaworthy  state,  and  contended  that  their  admis- 
sion of  her  seaworthiness  merely  precluded  them  from  con- 
testing that  fact  in  case  the  loss  had  happened  by  the 
perils  of  the  sea,  but  that  if  the  loss  happened  in  conse- 
quence of  her  unseaworthiness,  they  were  at  liberty  to  take 
advantage  of  that  fact  as  a  ground  for  non-payment. 
The  judge  held  otherwise,  and  Pollock,  C.  B.,  when  a  motion 
in  arrest  of  judgment  was  made  said  : — '  I  cannot  assent 
to  the  construction  of  the  defendant's  admission  of  sea- 
worthiness which  has  been  contended  for.  It  seems  to  me 
that  that  admission  excuses  for  all  purposes,  and  amounts 
to  a  dispensation  of  the  usual  warranty  of  seaworthiness. 
I  cannot  think  the  parties  intended  that  if  the  unseawor- 
thiness alone  were  the  cause  of  the  loss,  the  plaintiff  should 
have  no  right  to  recover.  It  appears  to  me  that  if  the 
vessel  had  foundered  in  a  perfectly  calm  sea,  from  a  leak 
occasioned  by  rottenness  on  the  day  after  the  policy  was 
effected,  the  underwriters  would  have  been  liable." 

In  the  latter  case,  the  extract  I  have  just  given  was 
quoted  by  counsel  in  argument,     Maule,  J.,  said  :  — 

"  The  stipulation  in  question  does  not  import  any  par- 
ticular state  of  repair,  but  that  whatever  may  be  her  state 
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of  repair,  the  ship  is  to  be  considered  as  seaworthy,  not 
that  all  her  timbers  are  sound,  but  that  she  is  seaworthy. 
Suppose  the  ship  had  gone  down  without  an}'  visible  cause, 
would  it  have  been  open  to  the  underwriters  on  such  policy 
to  say  that  the  loss  arose  from  natural  decay  ?" 

Now  I  do  not  see  any  difference  between  expressly  dis- 
pensing with  the  implied  warrant}7  of  seaworthiness  in  a 
voyage  policy  and  not  requiring  an  express  warranty  to 
be  inserted  in  a  time  policy.  And  even  if  a  jury  came  to 
the  conclusion  that  the  vessel  in  this  case  was  unseaworthy 
.on  her  departure  on  the  then  present  voyage,  whenever 
that  was  constituting  as  to  the  policy  on  the  hull  a  breach 
of  warranty,  yet  in  regard  to  the  other  policy,  although  she 
may  have  been  unseaworthy  at  that  period,  yet  if  the 
vessel  foundered  from  a  peril  of  the  sea  the  underwriters 
would  be  liable.  I  mean  a  peril  of  the  sea  according  to 
the  view  I  have  endeavoured  to  indicate.  It  is  difficult  to 
suggest  anything  which  would  be  useful  to  enable  this 
question  to  be  determined,  but  it  is  enough  to  say  that  it 
should  have  been  left  to  the  jury. 

There  will  be  a  new  trial. 
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Slaughenwhite  v.  Archibald. 

Before  McDonald,  C.  J.,  Ritchie,  J.,  Graham,  E.  J.,  Meaoher, 
and  Henry,  J.  J. 

Married  Women's  Property  Act  of  188 4,  R.  S  ,  (5th  series)  sn.  16,  52,  57 

and  58— Construction  of  word  "  earnings  " — Covers  property  bought 

on  credit  for  the  purpose*  of  the  business. 

The  Married  Women's  Property  Act  of  18S4,  R.  S.  (5th  series),  c.  94, 
8.  52,  enacts  that  '*  The  wages  and  earnings  of  any  married  woman, 
acquired  or  gained  by  her,  after  the  18th  day  of  April,  1884,  in  any 
employment,  occupation,  or  trade  in  which  she  is  engaged,  or  which 
she  carries  on  separately  from  her  husband,  and  also  any  money  or 
property  so  acquired  by  her  through  the  exercise  of  any  literary, 
artistic,  or  scienti6c  skill.  .  .  .  shall  be  free  from  the  debts,  disposi- 
tion or  control  of  her  husband,  and  shall  be  held  and  enjoyed  by  such 
married  woman,  and  disposed  of  without  her  husband's  consent,  as 
fully  as  if  she  were  sole  and  unmarried." 

Plaintiff,  who  was  carrying  on  the  business  of  lumbering,  farming,  and 
general  trading  on  her  separate  account,  with  her  husband's  consent, 
registered  under  the  provision  of  the  Act,  purchased  from  VV,  certain 
wood  working  machinery,  in  payment  for  which  she  gave  her  promis- 
sory note.  The  machinery  having  been  levied  upon  and  sold  by  the 
sheriff  under  an  execution  against  the  husband. 

Held,  reversing  the  judgment  of  the  trial  judge,  that  the  word  "  earnings  " 
as  used  in  s.  52  was  broad  enough  to  cover  the  property  in  question, 
and,  this  being  so,  plaintiff  could  sue  in  her  own  name  without  joining 
her  husband. 

Ritchie,  J.,  dissented. 

Appeal  from  the  following  judgment  of  Townshend,  J. : 

11  This  is  an  action  by  a  married  woman,  in  her  own 
name,  without  joining  her  husband,  against  the  defendant 
sheriff  for  levying  upon  and  .selling  a  lathing  machine  and 
fittings,  and  five  saws,  under  an  execution  against  her  hus- 
band. An  objection  was  taken  that,  to  sustain  the  action,  it 
was  necessary  that  the  husband  should  be  joined  as  speci- 
ally provided  by  section  16,  chapter  94,  R.  S.,  but  counsel 
for  plaintiff  declined  to  amend  by  joining.  The  result  is 
that,  if,  entitled  to  recover  at  all,  the  plaintiff  must  recover 
under  the  provisions  extending  from  section  52  to  section 
60  of  the  Married  Women's  Property  Act;  indeed  the 
learned  counsel  for  the  plaintiff  conceded  this.  In  sueing 
for  any  tortious  act  to  property  enjoyed  separately  under 
sections  3,  4  and  5,  it  is  expressly  provided  by  section  16, 
that  the  husband  and  wife  shall  be  joined.  The  only  enquiry 
before  me  is  whether  the  property  in  respect  to  which  this 
action  has  been  brought,  is  property  acquired  by  the  wife 
under  the  conditions   mentioned  in   section  52,  in   which 
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case,  under  section  58,  she  shall  be  treated  as  an  unmarried 
woman  for  the  purposes  of  sueing  and  being  sued.  Section  52 
enacts  that  '  the  wages  and  earnings  of  any  married 
woman,  acquired  or  earned  by  her  after  the  19th  day  of 
April,  A.  D.  1894,  in  any  employment,  occupation  or  trade 
in  which  she  is  engaged,  or  which  she  carries  on  separately 
from  her  husband,  and  also  any  money  or  property  so 
acquired  by  her  through  the  exercise  of  any  literary, 
artistic  or  scientific  skill,  and  all  acquisitions  from  or  in- 
vestments of  such  wages,  earnings,  money,  or  property, 
shall  be  free  from  the  debt,  disposition  or  control  of  her 
husband,  and  shall  be  held  and  enjoyed  by  such  married 
woman,  and  disposed  of  without  her  husband's  consent,  as 
fully  as  if  she  were  sole  and  unmarried.'  Then  follows  the 
provision  that  she  must  have  his  consent,  and  register  her 
business,  etc.  This  she  has  done  in  accordance  with  the 
terms  of  the  act. 

The  property  in  question  was  not  acquired  through  the 
plaintiff's  earnings  or  wages,  or  through  the  exercise  of  any 
literary,  artistic  or  scientific  skill,  nor  as  the  result  of  the 
investment  of  any  such  earnings,  in  fact  not  by  any  of 
the  modes  specified.     It  was  sold  and  delivered  to  her  by 
one  Brownell,  who  accepted  her  note  for  $100,  payable  at 
a   future   date,  as  payment.     This  note  has  not  yet  been 
paid.       She   has   paid   nothing   as   yet   for  the  property, 
nevertheless,    the  sale  and  transfer  of  property  to  her  was 
complete.     She  was  also  in  possession  of  the  property  when 
levied   upon,  that  is   to  say,  she   leased   the  property   on 
which  the  machine  was  placed,  and  made  all  arrangements 
for  working  it  and  carrying  on  the  business,  although  her 
husband  worked  in  the  mill  with  other  employees  under  no 
special  arrangement  for  wages      In  my  opinion  the  plain- 
tiff* in  her  own  name  cannot  maintain  this  action.     Section 
57,  changing  the  common  law,  enables  her  to  do  so  in  re- 
gard to  any  property  acquired  by  her  under  section  52.     I 
have  already  decided  that  she  did  not  acquire  this  property 
by  any  of  the  means  specified  in  that  section,  and  she  must 
therefore  necessarily  fail  in  the  present  proceedings.     I  am 
also  of  opinion  that  it  is  personal  property  belonging  to  the 
plaintiff,  acquired   since  April   19th,  1884,  and  otherwise 
than   from   her  husband,  and  that  under  the  facts  now  in 
evidence  she  could  have  recovered  had  he  been  joined.     I 
would  allow  this  amendment  to  be  made  now  except  for 
the  reason  that,  on  the  trial,  I  rejected  evidence  offered  to 
show   fraud,  on  the  ground  that  the  husband  was  not  a 
party,  and  consequently  his  transactions  and  statements 
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were  not  receivable.  I  offered  the  amendment  at  the  trial, 
but  the  learned  counsel  for  plaintiff  declined  to  do  so,  I 
suppose  in  order  to  exclude  the  evidence  so  tendered. 
Whatever  may  have  been  his  reason,  it  would  be  manifestly 
improper  to  do  so  now  after  the  evidence  above  referred  to, 
has,  at  plaintiff's  instance,  been  excluded.  In  case  this 
matter  goes  up  on  appeal,  and  the  court  adopt  a  different 
view,  I  fix  the  damages  at  $130.00,  which  covers  every- 
thing-except  damages  for  loss  of  business  before  the 
machine  was  replaced.  There  is  no  evidence  on  which 
damages  for  this  could  be  taxed,  even  if  allowable.  I 
therefore  dismiss  this  action  with  costs." 

1895.  November  20th.  H.  W.  C.  Boak  in  support  of 
appeal. — As  soon  as  a  woman  files  her  husband's  consent 
and  her  certificate,  she  becomes,  for  all  purposes  in  connec- 
tion with  the  business,  a  distinct  person.  Section  16  does 
not  require  the  husband  to  be  joined.  It  refers  to  separate 
property,  not  to  business.  Plaintiff  has  complied  with 
Sections  52  and  58.  The  onus  is  on  persons  attacking  her 
to  show  that  plaintiff  has  not  been  carrying  on  separate 
business.  The  judge  found  that  she  was  doing  so.  The 
action  sbould  not  have  been  dismissed  for  non-joinder  of 
the  husband.  No  evidence  was  offered  to  show  property 
in  any  one  but  plaintiff.  The  evidence  offered  would 
not  have  been  admissible  even  if  the  husband  had  been 
joined.  He  would  be  merely  joined  as  a  plaintiff  for  con- 
formity, and  admissions  by  such  a  party  having  no  interest 
in  the  property  are  not  admissible.  There  is  no  evidence 
that  the  husband  had  anything  to  do  with  the  mill  fur- 
ther than  that  he  worked  there.  He  gave  no  orders. 
In  VanGeldev  v.  Soiverby,  59  L.  J.,  Ch.  583,  a  party  was 
made  a  plaintiff  without  his  consent.  (McDonald,  C.J. 
— It  was  done  on  application  by  the  plaintiff.)  (1892)  1 
Ch.  490.)  (Ritchie,  J.— In  Wurtzburg  v.  Webb,  where  I 
added  the  father  of  the  plaintiff  by  the  plaintiff's  consent, 
it  appearing  that  he  was  a  necessary  party,  my  judgment 
was  set  aside  on  the  ground  that  the  father  could  not  be 
joined  without  his  consent.)  Having  proved  property  in 
the  plaintiff,  defendants  are  not  in  a  position  to  justify,  not 
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having  proved   any  judgment.      15  O.  A.  R.,  488.     As  to 
interpretation  of  section  53.  106  Mass.  471,  473. 

F.  0.  Forbes  and  W.  H.  Covert,  contra. — The  whole  judg- 
ment having  been  appealed  from,  we  can  go  into  the  whole  of 
it  without  a  cross  appeal.  The  property  was  that  of  the 
husband.  Reading  section  52  with  the  evidence,  we  are 
entitled  to  sustain  the  judgment.  It  cannot  be  said  that 
the  machine  was  acquired  by  the  wife  within  the  section. 
Irwin  v.  Maughan,  26  U.  C,  C.  P.,  455.  Hai*rison  v. 
Douglass,  40  U.  C.,  Q.  B.,  415.  Laporte  v.  Costick,  31  L.  T. 
N.  S.,  437. 

Boole,  in  reply,  as  to  the  effect  of  filing  the  certificate,. 
Chapman  v.  Briggs,  11  Allen  (Mass.),  547. 

1896.  January  18th.  Henry,  J. — The  plaintiff  appel- 
lant is  a  married  woman  who,  on  January  5th,  1894,  with 
her  husband's  consent,  commenced  the  business  of  "lumber- 
ing, farming,  and  general  trading,"  on  her  separate  account 
at  St.  Margaret's  Bay,  in  this  county,  and  duly  complied 
with  section  53  of  the  "  Married  Women's  Property  Act> 
1884,"  in  respect  of  registration. 

The  action  was  brought  against  the  sheriff  for  levying 
upon  and  selling  a  lathing  machine  and  fittings,  and  five 
saws,  under  an  execution  against  the  plaintiff's  husband. 

It  appeared  at  the  trial  that  the  property  levied  upon 
was  sold  and  delivered  to  plaintiff  in  connection  with  her 
separate  business  in  May,  1894,  by  one  Brownell,  who 
accepted  her  promissory  note  for  one  hundred  dollars  in 
payment,  and  it  also  appeared  that  nothing  had  been  paid 
on  account  of  the  note  at  the  time  of  the  trial. 

Under  these  circumstances  the  learned  trial  judge 
decided  that  the  plaintiff  could  not  maintain,  the  action  in 
her  own  name  without  joining  her  husband  as  plaintiff, 
because  •■  the  property  in  question  was  not  acquired  through 
the  plaintiff's  earnings  or  wages,  or  through  the  exercise  of 
any  literary,  artistic  or  scientific  skill,  nor  as  the  result  of 
the  investment  of  any  such  earnings ;  in  fact  not  by  any  of 
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the   modes   specified."      The   learned  judge   proceeds    as 
follows  : 

11  Section  58,  changing  the  common  law,  enables  her  to 
do  so  (maintain  the  action  in  her  own  name)  in  regard  to 
any  property  acquired  by  her  under  section  52.  I  have 
already  decided  that  she  did  not  acquire  the  property  by 
any  of  the  means  specified  in  that  section,  and  she  must 
therefore  necessarily  fail  in  the  present  proceedings." 

The  question  therefore  raised  in  this  appeal  is  whether 
or  not,  in  a  case  where  a  married  woman  establishes  her- 
self in  a  separate  business,  with  her  husband's  consent,  and 
complies  with  the  statute  as  to  registration,  machinery  or 
stock  in  trade,  which  she  acquires  in  connection  with  that 
separate  business  on  her  individual  credit,  comes  within 
the  provisions  of  sections  52  and  58  of  the  Act,  so  that  she 
can  maintain  an  action  in  her  own  name  alone  as  to  such 
property. 

I  cannot  agree  with  the  learned  trial  judge  in  the 
answer  to  this  question,  which  is  found  in  the  decision 
appealed  from. 

That  decision  obviously  and  admittedly  proceeds  upon 
a  strict  and  narrow  view  of  the  woids  "  wages  and  earn- 
ings "  as  used  in  section  52,  limiting  these  terms  to  the 
proceeds  of  the  actual  work  or  skill  of  the  woman. 

Before  proceeding  further  with  the  project  of  deter- 
mining the  scope  and  meaning  of  this  part  of  the  act,  in 
connection  with  the  question  as  to  the  necessity  for  joining 
the  husband  as  a  plaintiff,  it  should  be  noted  that.,  in  the 
present  case,  the  difficulty  is  not  as  to  whether  the  property 
in  question  is  or  is  not  the  separate  property  of  the  wife, 
since  the  learned  trial  judge  has,  I  think,  properly  found 
that  it  was  her  separate  property,  but  it  is  simply  as  to  the 
necessity  for  joining  her  husband  as  a  plaintiff.  Now  it 
appears  to  me  that  the  result  of  sections  1G  (providing  fo? 
the  joining  of  the  husband  in  suits  in  connection  with  the 
wife's  property,  or  her  tortious  act  or  omission,  except  as 
provided  in  sections  52,  57  and  58)  and  of  sections  52,  57 
and  58,  is,  that,  as  to  all  actions,  except  actions  in  connec- 
tion with  her  separate  business,  her  husband  is  to  be  joined, 
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but,  that  as  to  actions  in  connection  with  her  separate 
business,  she  may  sue  and  be  sued  in  her  own  name  alone. 
The  discrimination  seems  to  depend  upon  the  consideration, 
right  or  wrong,  that,  as  to  the  property  connected  with  her 
separate  business,  the  woman  should  be  absolutely  indepen- 
dent, both  as  to  sueingand  being  sued,  while  as  to  her  other 
separate  property  it  was  not  deemed  necessary  that  her 
emancipation  as  to  such  property  should  extend  to  making 
her  independent  of  her  husband  in  respect  to  suits  con- 
cerning it. 

This  view  seems  to  me  of  importance  in  determining 
the  proper  scope  of  the  words  to  which  we  have  to  give 
effect  in.  the  present  case. 

I  am  of  the  opinion  that,  upon  the  true  construction  of 
the  sections  52  to  56,  inclusive,  a  married  woman,  in  re- 
spect of  stock  in  trade  or  other  property  acquired  upon  her 
own  credit  in  her  separate  business,  is  equally  entitled  to 
maintain  actions,  and  liable  to  be  sued  alone,  as  she  is 
entitled  to  sue  and  liable  to  be  sued  alone  in  respect  of 
property  paid  for  out  of  her  actual  wages  or  earnings,  or 
protits. 

Accordingly,  I  cannot  agree  that  the  question  in 
this  case  is  to  be  determined  by  taking  the  words  "  wages 
and  earnings  "  as  we  find  them  in  the  first  line  of  section 
52,  and  giving  a  meaning  to  them  otherwise  than  in  con- 
nection with  the  whole  group  of  sections  comprised  by  all 
the  sections  from  section  52  to  section  60  inclusive.  Look- 
ing at  these  as  a  whole,  it  seems  clear  enough  that  the 
intention  was,  as  already  indicated,  to  make  the  married 
woman  absolutely  independent  both  as  plaintiff*  and  defen- 
dant, so  far  as  the  property  and  incidents  of  her  separate 
business  are  concerned. 

Before  dealing  further  with  these  sections  for  the  pur- 
pose of  justifying  this  opinion,  it  may  be  well  to  state 
that  it  seems  to  me  that  the  word  "  earnings  "  as  used  in 
the  first  line  of  section  52  must  be  accorded  a  meaning 
broad  enough  to  be  equivalent  to  "  acquisitions,"  or,  to  put 
the  matter  in  another  way,  that  the  words  "  wages  and 
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earnings,"  "  acquired  or  gained,"  must  be  regarded  as  broad 
enough  to  include  stock  in  trade  or  other  property  obtained 
for  and  possessed  in  the  "  trade  "  or  business,  whether 
such  property  or  stock  in  trade  is  obtained  by  the  trader 
on  credit  or  otherwise. 

Section  56  provides  that  "  a  husband  shall  not  be  liable 
for  any  debts  of  his  wife  in  respect  of  any  employment  or 
business  in  which  she  is  engaged  in  her  own  behalf  (or  in 
respect  of  any  of  her  own  contracts)  from  the  date  of  the 
filing  and  registration  of  the  consent  and  certificate  men- 
tioned in  the  fifty -second  and  fifty-third  sections  of  this 
chapter  until  the  filing  and  registration  of  a  revocation  of 
the  same." 

This  section,  applied  to  the  present  case,  means  that  the 
husband  in  the  present  case  could  not  be  joined  as  a  defen- 
dant in  an  action  by  Brownell  for  the  price  of  the  property 
in  question,  because  that  was  a  debt  of  his  wife  in  respect 
of  her  own  business,  and  it  involves  and  recognises  the 
position  that  a  married  woman  may,  for  the  purposes  of 
her  business,  obtain  property  on  her  own  credit  which, 
when  obtained,  shall  be  the  separate  property  of  her  separ- 
ate business  within  the  meaning  of  section  52. 

Section  57  conversely  provides  that  the  married  woman 
in  a  separate  business,  in  respect  of  her  separate  debts  is  to 
be  sued  "  as  if  she  were  unmarried."  Could  it  have  been 
intended  that  property  acquired  by  a  married  woman  by 
incurring  a  separate  debt  in  her  separate  business  should 
not  come  within  the  provisions  of  the  very  next  section 
(section  58)  which  provides  that  "  a  married  woman  carry- 
ing on  a  separate  trade  or  occupation  under  a  consent  or 
license  as  aforesaid,  duly  recorded,  as  to  her  property  and 
doings  arising  out  of  or  concerning  such  separate  trade  or 
occupation,  shall  be  considered  as  an  unmarried  woman  for 
the  purposes  of  contracts  and  wrongs  and  injuries,  and 
suing  and  being  sued  in  any  civil  proceeding  ?" 

These  sections  enable  the  married  woman  to  carry  on 
mercantile  business  and  to  buy  goods  on  her  own  separate 
credit,  so  that  she  alone  may  be  sued  for  such  goods.     That 
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is  they  enable  her  to  acquire  property  on  credit  which  pro- 
perty becomes  an  asset,  something  acquired  by  herself  alone 
in  her  separate  business,  and  yet  it  is  said  that  the  words 
"  wages  and  earnings  of  any  married  woman  acquired  or  gain- 
ed" are  so  narrow  as  to  exclude  from  the  separate  property  of 
a  married  woman,  as  to  which  she  can  sue  alone,  all  property 
which  appears  to  have  been  obtained  by  her  otherwise 
than  as  the  result  of  work  actually  performed  by  her. 

Even  sections  59  and  60,  which  do  not  bear  so  directly 
as  the  other  sections  upon  this  question,  tend,  especially 
when  read  together,  to  show  the  correctness  of  the  view 
which  I  entertain. 

Section  59  enables  her  to  dispose  of  "  any  real  or  per- 
sonal "Estate  which  she  may  have  acquired  as  a  result  of 
such  separate  trading  or  occupation  as  if  she  were  unmar- 
ried." And  section  60  provides  that  she  shall  have  the 
same  power  of  disposing  of  the  property  acquired  in  such 
business  by  will  as  if  she  were  unmarried,  and  as  to  any 
other  (separate)  property  the  same  rights  as  if  there  were 
no  consent  or  license  by  the  husband. 

With  reference  to  the  view  expressed  in  the  decision 
appealed  from,  and  to  the  opinions  of  the  other  members  of 
the  bench,  who,  I  understand,  coincide  in  that  view,  I  cannot 
help  regarding  these  two  sections,  which  constitute  a  part 
of  the  separate  business  scheme,  when  read  in  connection 
with  the  other  sections  of  this  part  of  the  act,  as  affording 
an  almost  conclusive  argument  that  the  words  "  wages  and 
earnings  "  must  be  given  a  meaning  broad  enough  to  cover 
the  same  ground  as  the  words  "  acquired  as  a  result  of 
such  separate  trading  "  as  used  in  section  59,  and  as  the 
words  "  acquired  in  such  business  "  as  used  in  section  60. 
It  could  scarcely  be  argued  that  the  property  in  ques- 
tion in  this  present  case  was  not  acquired  "as  a  result  of 
such  separate  trading  "  as  the  plaintiff  was  doing,  or  that 
it  was  not  "  acquired  in  such  business"  as  she  was  engaged 
in.  Therefore  she  could,  by  virtue  of  these  two  sections, 
give  a  good  bill  of  sale  of  it,  or  dispose  of  it  by  will  as  if 
she  were  unmarried,  and  yet  it  is  said  she  cannot  sue  for  it 
as  if  she   were  unmarried. 
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It  would  certainly  be  a  curious  result  that  while,  by 
virtue  of  sections  56  and  57,  only  the  plaintiff  alone  could 
be  sued  by  Brownell,  from  whom  she  purchased  the  lath- 
ing machine,  she  would  have  to  join  her  husband  in  order 
to  recover  the  price  from  any  one  to  whom  she  might 
-sell  it. 

The  separateness  of  the  business  would  certainly  seem 
to  fail  at  that  point.  I  believe  that  no  such  result  could 
have  been  intended,  and  that  no  such  result  is  involved  in 
the  act. 

It  may  be  worth  suggesting  the  consideration  that  it 
would  not  perhaps  be  necessary  to  greatly  strain  the  word 
"  earnings"  in  order  to  have  it  include  stock  in  trade  or 
machinery  obtained  on  her  own  individual  credit  by  a 
married  woman  doing  a  separate  business  with  her  husband's 
consent  and  license.  The  credit  is  certainly  hers,  and  that 
credit,  which,  in  a  sense,  is  part  of  and  sometimes  all  her 
stock  in  trade,  acquires  the  property.  It  may  be  said  that 
if  she  is  entitled  to  separate  credit,  if  she  has  earned  separ- 
ate credit,  she  becomes  entitled  to  the  property  which  that 
credit  obtains,  and  that  property  may  fairly  be  said  to 
have  been  earned  by  her.  Moreover,  it  is  entrusted  to  her 
in  anticipation  of  the  realization  by  her  of  what,  in  the 
narrowest  view,  would  come  under  the  meaning  of  the  word 
"  earnings." 

I  may  say,  however,  that  I  suggest  this  view  as  subor- 
dinate, and  unnecessary  to  the  conclusion  at  which  I  have 
arrived,  which  conclusion  is  based  upon  a  consideration  of 
all  the  sections  in  question  taken  together,  and  in  connec- 
tion with  the  other  portions  of  the  act. 

So  far,  I  have  thought  proper  to  discuss  our  act  without 
reference  to  the  English  Act,  which  differs  from  ours  as 
to  the  extent  to  which  a  married  woman  may  sue  and  be 
sued  in  her  own  name,  and  without  reference  to  authorities 
under  the  English  Act,  which  seem  to  me  conclusively 
favorable  to  the  right  of  the  plaintiff  to  maintain  this 
action  in  her  own  name. 
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Though  the  decision  of  the  Court  of  Appeal  in  the  case 
of  Ashworth  v.  Outram,  5  Ch.  D.,  923,  seems  to  have 
been  based  principally  upon  the  rights  of  the  married 
women  apart  from  the  statute,  Lord  Coleridge  expressed 
himself  as  follows  upon  the  Act : 

"The  Married  Women's  Property  Act,  1870,  was  passed 
enacting  (section  1)  that  the  wages  and  earnings  of  any 
married  woman  acquired  or  gained  by  her  after  the  passing 
of  this  act  in  any  employment,  occupation  or  trade,  in 
which  she  is  engaged,  or  which  she  carries  on  separately 
from  her  husband,  shall  be  deemed  and  taken  to  be  property 
held  and  settled  to  her  separate  use,  independent  of  any 

husband  to  whom  she  may  be  married Now 

what  was  the  enactment  intended  to  protect  ?  It  clearly 
means  to  protect  the  wages  and  earnings  gained  or 
acquired  by  a  woman,  while  married,  in  any  employment 
or  trade  carried  on  separately  from  her  husband.  Now,  as 
I  have  said  already,  it  seems  to  me  that  the  Vice-Chancel- 
lor was  justified  in  finding  as  a  fact  that  this  person  was 
engaged  in  an  "  employment,  occupation  or  trade,"  after 
the  marriage,  separately  from  her  husband,  and  the  wages 
and  earnings  acquired  in  such  employment,  occupation  or 
trade,  are  admitted  to  be  protected.  But  how  far  does 
this  carry  us  ?  It  seems  to  me  that  it  must  carry  the  pro- 
tection, I  will  not  say  be}rorid  the  wages  and  earnings,  but 
it  must  carry  the  protection  of  the  wages  and  earnings  to 
those  things  which  are  necessary  to  make  the  wages  and 
earnings  which  are  to  be  protected.  Therefore  the  effect 
of  the  act,  if  fairly  construed,  is  to  protect  the  trade  or 
business  of  the  married  woman  which  she  carries  on  separ- 
ately from  her  husband,  for  without  the  protection  of  the 
trade  itself  it  is  manifest  that  the  protection  of  the  wages 
and  earnings  in  the  trade  is  impossible.  How  can  a  person 
carry  on  an  occupation  or  employment  without  materials  ? 
Can  wages  be  made  in  any  employment  without  what 
we  may  call  tools  ?  How  would  earnings,  acquired  by  the 
exercise  of  artistic  skill,  be  protected  without  protecting 
the  pens  and  papers,  and  canvass  and  brushes,  or  the  other 
necessary  implements  which  a  person  has  to  use  in  order 
to  obtain  the  literary,  artistic  or  scientific  result  ?  It  is 
plain  that  to  give,  I  do  not  say  a  liberal  or  loo^e,  but  a 
rational  construction  to  the  act,  the  protection  afforded  by 
it  must  be  extended  so  far." 
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Lord  Coleridge  proceeds : 

M  Therefore  without,  in  the  least  degree,  infringing  the 
old  law,  simply  applying  the  Married  Women's  Property 
Act  to  the  well  recognized  principles  of  the  law,  I  come  to 
the  conclusion  that  the  stock  in  trade  which  was  the  means 
of  carrying  on  this  business,  and  without  which  the  busi- 
ness must  have  come  to  an  end,  and  there  could  be  no 
wages   and   earnings,  '  is  protected  in  this  case.'  " 

Lord  Justice  James  agreed  with  this  view. 

This  view  was  followed  by  the  Common  Pleas  division 
in  the  case  of  Lowell  v.  Neivton,  4  C.  P.  D.  7,  Denman,  J.t 
stating  that  the  question  raised  in  the  former  case  was 
whether  stock  in  trade  was  part  of  the  "  earnings  "  of  the 
wife,  and  that  Lord  Coleridge  came  to  the  conclusion  that 
the  act  could  not  be  practically  applied  if  stock  in  trade 
in  a  going  concern  were  not  within  the  protection  of  the 
act. 

I  cite  these  cases  simply  as  authorities  for  the  position 
that  the  word  "  earnings"  must  be  given  a  meaning  broad 
enough  to  covpr  the  property  in  question  in  this  case.  That 
being  so,  there  can  be  no  need  of  joining  the  husband. 

For  these  reasons  I  am  of  opinion  that  the  appeal  must 
be  allowed  with  costs. 

A  new  trial  will  be  allowed. 

Graham,  E.  J.,  and  Meagher,  J.,  concurred. 

Ritchie,  J. — I  concur  with  the  learned  judge  below. 

McDonald,  C.  J. — The  plaintiff,  a  married  woman,  filed 
the  certificate  required  by  section  53  of  the  Married 
Women's  Act  for  separate  trading,  to  carry  on  the  business 
of  lunjbering,  farming  and  general  trading,  at  St.  Margaret's 
Bay.  This  certificate  was  dated  and  filed  on  the  5th  Janu- 
ary, 1894.  She  carried  on  a  small  lumbering  business  and 
kept  a  store,  and,  in  the  course  of  business,  and  for  the  pur- 
pose of  carrying  it  on,  she  purchased  a  lathing  machine, 
which  she  set  up  and  used  as  part  of  the  stock  in  trade 
necessary  to  her  business  as  a  lumberer.  This  machine  was 
24— N.  S.  R.  28. 
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purchased  by  the  plaiutiff  in  June,  1894,  and  she  gave  her 
note  for  the  price  of  it.  In  September  of  the  same  year 
the  defendant  levied  upon  the  property  under  an  execution 
against  the  plaintiff's  husband.  The  learned  judge,  at  the 
trial,  found  that  the  property  in  question  belonged  to  the 
wife,  but  that  she  could  not  recover  without  joining  her 
husband  as  plaintiff.     He  said  : 

"The  property  in  question  was  not  acquired  through  the 
plaintiff's  earnings  or  wages,  or  through  the  exercise  of 
any  literary,  artistic  or  scientific  skill,  nor  as  the  result  of 
the  investment  of  any  such  earnings;  in  fact  not  by  any  of 
the  modes  specified.  It  was  sold  and  delivered  to  her  by 
one  Brownell,  who  accepted  her  note  for  $100,  payable  at 
a  future  date,  as  payment.  This  note  has  not  yet  been 
paid.  She  has  paid  nothing  as  yet  for  the  property, 
nevertheless,  the  sale  and  transfer  of  property  to  her  was 
complete.  She  was  also  in  possession  of  the  property  when 
levied  upon,  that  is  to  say,  she  leased  the  property  on 
which  the  machine  was  placed,  and  made  all  arrangements 
for  working  it  and  carrying  on  the  business,  although  her 
husband  worked  in  the  mill  with  other  employees  under 
no  special  arrangement  for  wages.  In  my  opinion,  the 
plaintiff  in  her  own  name  cannot  maintain  this  action." 

In  the  cases  cited  at  the  argument,  Harrison  v.  Doug- 
lass, 40  U.  0.,  Q.  B.,  410,  and  Laporte  v.  Costick,  31  L.  T. 
N.  S.,  the  question  turned  altogether  on  the  fact  whether 
the  business  was  that  of  the  wife,  or  a  cover  to  protect 
what  was  really  the  business  of  the  husband.  That  point 
does  not  arise  here,  as  the  learned  judge  has  found  the 
business  to  have  been  bona  fide  that  of  the  wife,  and 
the  evidence  appears  to  support  that  finding.  The  question 
here  is  simply  whethor  the  plaintiff  can  recover  without 
joining  her  husband  as  plaintiff  in  the  suit. 
Section  16  of  chapter  94,  R.  S.,  provides — 
"  That  the  husband  and  wife  shall  be  joined,  whether  as 
plaintiffs  or  defendants,  in  any  suit  arising  out  of  or  in 
connection  with  the  wife's  property,  or  her  tortious  act  or 
omission,  except  as  in  this  chapter  otherwise  provided" 

By  section  52 — 

"  The  wages  and  earnings  of  any  married  woman, 
acquired  or  gained  by  her  after  19th  April,  1884,  in  any 
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employment,  occupation  or  trade,  in  which  she  is  engaged, 
or  which  she  carries  on  separately  from  her  husband,  and 
also  any  money  or  property  so  acquired  by  her  through  the 
exercise  of  any  literary,  artistic  or  scientific  skill,  ....  shall 
be  free  from  the  debts,  disposition  or  control  of  her  husband, 
and  shall  be  held  and  enjoyed  by  such  married  woman,  and 
disposed  of  without  her  husband's  consent  as  fully  as  if 
she  were  sole  and  unmarried." 

The  words  "  money  and  property  "  in  the  second  clause 
of  this  section  are  not  used  with  the  words  li  wages  and 
earnings  "  in  the  first  clause  relating  to  separate  trading,  but 
it  would  be  a  clear  disregard  of  the  intent  of  the  act  to  hold 
that  wages  and  earnings  when  realized  and  invested,  and 
converted  into  property  and  capital  by  the  wife,  should  be 
subject  to  the  disability  from  which  the  wages  and  earnings 
before  such  investment  were  free.  Otherwise,  the  accumu- 
lated wages  or  earnings  of  a  married  woman  when  placed 
in  bank  to  her  own  credit,  or  invested  in  any  other 
security,  would  become  liable  to  be  seized  for  the  hus- 
band's debts.  It  appears  to  be  enough  to  state  the  propo- 
sition to  shew  that  it  nullifies  the  protection  intended  to 
be  afforded,  and  could  not  be  the  intention  of  the  act.  In 
Aahworth  v.  Gutram,  5  Ch.  D.,  at  page  941,  James,  L.  J., 
said  : 

"  Now  in  this  case  if  the  married  woman  (whether  with 
the  business  that  she  had  before  the  marriage,  or  a  busi- 
ness which  she  had  established  after  themnrriage  with  the 
consent  of  her  husband,  is  immaterial)  was  allowed  by  the 
husband  to  carry  on  that  business  for  her  own  benefit, 
separately  and  independently  of  him,  which  the  act  of  par- 
liament allows  to  be  done,  making  the  carrying  on  separ- 
ately and  distinctly  a  separate  use  for  her,  then  the  trade 
itself  becomes  her  separate  property,  and  everything  that 
is  incident  to  and  connected  with  the  trade  becomes,  in 
my  opinion,  part  of  the  separate  trade." 

And  Coleridge,  C.  J.,  in  the  same  case,  said  : — 

"  Now  as  I  have  already  said,  it  seems  to  me  the 
Vice-Chancellor  was  justified  in  finding,  as  a  fact,  that 
this  person  was  engaged  '  in  an  employment,  occupation,  or 
trade,'  after  the  marriage,  separately  from  her  husband, 
and  the  wages  and  earnings  acquired  in  such  employment, 
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occupation,  or  trade,  are  admitted  to  be  protected.  But 
how  far  does  this  carry  us  ?  It  seems  to  me  that  it  must 
carry  the  protection,  I  will  not  say  beyond  the  wages  and 
earnings,  but  it  must  carry  the  protection  of  the  wages  and 
earnings  to  those  things  which  are  necessary  to  make 
the  wages  and  earnings  which  are  to  be  protected.  There- 
fore, the  effect  of  the  act,  if  fairly  construed,  is  to  protect 
the  trade  or  business  of  the  married  woman  which  she 
carries  on  separately  from  her  husband,  for  without  the 
protection  of  the  trade  itself,  it  is  manifest  that  the  pro- 
tection of  the  wages  and  earnings  in  the  trade  is  impossi- 
ble. How  can  a  person  carry  on  an  occupation  or  employ- 
ment without  materials  ?  Can  wages  be  made  in  any 
emplojTment  without  what  we  call  tools  ?  How  could 
earnings,  acquired  by  the  exercise  of  artistic  skill,  be  pro- 
tected without  protecting  the  pens  and  paper,  the  canvass 
and  the  brushes,  or  the  other  necessary  implements  which 
a  person  has  to  use  in  order  to  obtain  the  literary,  artistic 
or  scientific  result.  Then  what  is  meant  by  a  business,  a 
trade,  or  an  occupation  ?" 

The  learned  judge  refers,  for  a  definition  of  these  terms, 
to  the  judgment  of  Sir  George  Turner  in  McNeillie  v. 
Actov,  4  D.  G.,  M.  &  G.,  744  to  755,  and  he  concludes  : 

"  Then  I  may  take  it  that  if  the  wages  and  earnings  of 
a  married  woman  are  to  be  protected  in  an  employment, 
the  property,  capital,  stock  and  effects  embarked  and 
employed  in  it  *  *  *  *  if  wages  and  earnings  are  allowed 
to  be  made  therefrom,  are  protected  by  this  section  as 
necessary  for  the  making  of  such  wages  and  earnings. 
Therefore,  without  in  the  least,  infringing  the  old  law,  but 
simply  applying  the  Married  Women's  Property  Act  to  the 
well  recognised  principles  of  the  law,  I  come  to  the  con- 
clusion that  the  stock  in  trade  which  was  the  means  of 
carrying  on  this  business,  and  without  which  the  business 
must  have  come  to  an  end,  and  there  could  be  no  wages  and 
no  earnings,  is  protected  in  this  case."  See  also  Lovell  v. 
Newton,  4  C.  P.D.,  7. 

If  however  the  provisions  of  section  16  of  our  act,  which 
is  not  found  in  the  English  Act,  must  be  enforced  in  this 
case,  the  protection  intended  by  the  legislature  to  mar- 
ried woman  traders  under  the  act  cannot  be  given.  In  my 
judgment,  however,  no  such  difficulty  occurs,  for  clearly 
the  words  "  except  as  otherwise  provided  in  this  act " 
in  section  16,  removes  the  necessity  for  joining  the  husband 
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in  al)  cases  coming  within  sections  57  and  58  of  the  act. 
If  wages  and  earnings  mean  and  include  the  stock,  capital, 
tools  and  instruments  necessary  to  carry  on  the  trade,  then 
section  52  is  brought  into  harmony  with  sections  57  and 
58.  Section  57  empowers  a  married  woman  "  to  maintain 
<an  action  in  her  own  name  for  the  recovery  of  any  wages, 
earnings,  money  and  property,  to  which  she  may  be  or 
become  entitled  under  the  52nd  section  of  this  chapter, 
«tc.,  and  section  58  extends  the  same  right  for  the  purposes 
of  contracts  and  wrongs  and  injuries,  and  suing  and  being 
sued,  in  any  civil  proceeding.  Suvimera  v.  The  City  Bank, 
L.  R.  9  C.  P.,  580 — where  a  married  woman  was  held 
entitled  to  recover  in  an  action  against  her  banker  for  dis- 
honoring her  check.  Being  therefore  of  opinion  that  this 
plaintiff  comes  within  the  protection  of  the  act  and  the  pro- 
visions of  sections  57  and  58,  she  can  maintain  this  action 
in  her  own  name,  and  this  appeal  should  be  allowed  with 
costs. 


Queen  v.  Power. 

Before  McDonald,  0.  J.,  Ritchie,  J.,  Graham,  E.  J.,  and 
Henry,  J. 

Liquor  License  Act  of  1806,  c.  2,  sec.  39,  Screen  Clause.    Held  a  mere  regu- 
lation of  the  Condition*  of  Sale— Certiorari — Court  absolutely  pre- 
cluded from  granting  in  absence  of  affidavit  of  defendant, 
denying  violation  of  Act. 

The  Liquor  License  Act  of  1895,  c.  2,   b.  39,  provided  in  effect  that  in 
shops  in  respect  to  which  licenses  were  granted  for  the  sale  of  intoxi- 
cating liquors,  no  blind,  screen,  counter,  box,  or  other  obstruction  of 
any  kind  should  be  permitted  in  the  shop,  or  in  connection  with  the 
window,  so  as  to  conceal  any  part  of  the  interior  of  the  shop  from  the 
view  of  persons  on  the  street  without. 
Held,  that  this  was  a  mere  regulation  of  the  conditions  nnder  which  the 
licensee  was  permitted  to  carry  on  his  business,  and  was  in  no  sense  an 
increase  of  the  burden  of  the  law,  as  it  stood  before,  to  such  an  extent 
as  to  make  it  prohibitory. 
Held,  further,  affirming  Qwen  v.  McDonald,  26  N.  S.,  402,  that  the  court 
is  absolutely    precluded    from    granting    a  writ  of    certiorari  in  the 
absence  of  the  affidavit  required  to  lie  made  by  defendant,  that  he  has 
not  \  io'ated  the  act. 

This  was  an  appeal  from  the  decision  of  Meagher,  J., 
refusing    to    grant  a   writ   of   certiorari    to    remove  into 
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into  this  court  the  record  of  a  conviction  against  the  defen- 
dant, made  by  the  stipendiary  magistrate  of  the  City  of 
Halifax,  for  violating  certain  provisions  of  the  Liquor 
License  Act,  1895.  The  particular  offence  of  which  the 
defendant  was  convicted  was  for  having  unlawfully  allowed 
in  his  licensed  shop  a  screen  and  counter,  whereby  part  of 
the  interior  of  said  shop  was  concealed  from  the  view  of  per- 
sons without,  on  the  street,  in  said  city,  contrary  to  sub- 
section 3  of  section  39  of  said  Act. 

1895,  December  17th.— R.  L.  Borden,  Q.  C,  and  W.  B. 
Wallace,  in  support  of  appeal. 

W.  F.  McCoy,  Q.  C,  contra. 

1896.  March  16th.  Townshend,  J.— The  facts  are 
undisputed,  but  the  defendant  contends  that  the  whole  Act, 
and  section  39  in  particular,  is  ultra  vires  the  powers  of 
the  local  legislature,  or,  as  expressed  in  one  of  the  grounds 
of  notice,  '*  that  the  said  Liquor  License  Act,  1895,  and  the 
enactments  of  its  consolidation  were  and  are  prohibitory, 
and  were  and  are  designed  to  have  the  effect,  and  do  have 
the  effect,  of  prohibiting  the  carrying  on  of  the  business  of 
selling  liquors  by  retail  in  the  Province  of  Nova  Scotia, 
and  particularly  in  the  City  of  Halifax,  and  the  effect  of 
prohibiting  the  sale  of  liquor  in  the  said  city  and  province." 

The  Liquor  License  Act  of  1886,  and  the  subsequent 
amendments,  up  to  this  consolidation  in  1895,  contained  all 
the  provisions  complained  of  except  section  39,  which,  for 
the  first  time,  introduced  what  is  known  as  "the  screen  law." 
It  is  now  urged  that  the  enactment  of  section  39,  taken  in 
conjunction  with  other  provisions  of  the  act,  makes  this 
act  in  fact,  if  not  in  name,  a  prohibitory  act  which  is 
beyond  the  powers  of  the  legislature  of  Nova  Scotia. 

All  the  provisions  of  this  act  before  consolidation,  with 
the  exception  of  section  39,  were  fully  considered  by  this 
court  very  recently  in  The  Queen  v.  Rowan,  23  N.  S.  R.,  421, 
especially  in  reference  to  the  point  now  raised,  and,  in  the 
opinion  of  the  majority,  the  legislation  was  held  to  be  valid. 
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Even  if  I  differed  from  the  conclusion  arrived  at  by  the 
learned  judges  who  composed  the  majority,  I  should  not 
feel  myself  at  liberty,  without  some  very  strong  reason,  to 
review  and  reconsider  the  questions  then  so  thoroughly  dis- 
cussed and  decided.  If  that  decision  was  erroneous,  I 
think  it  should  be  so  declared  by  the  Court  of  Appeal. 

The  only  question  on  which  I  feel  called  on  to  express 
an  opinion  is  whether  the  enactment  of  section  39  has  so 
changed  the  character  of  the  whole  act  as  to  make  it  pro- 
hibitory. It  in  effect  provides  that  "no  blind,  screen, 
counter,  box,  or  other  obstruction  of  any  kind,  shall  be 
allowed  in  such  shop,  nor  in  connection  with  such  window, 
so  as  to  conceal  any  part  of  the  interior  of  the  shop  from 
the  view  of  persons  on  the  street  without " 

To  my  mind  this  provision  is  much  less  objectionable 
than  most  of  the  other  sections  complained  of,  and  does  no 
more  than  regulate  the  conditions  under  which  the  licensee 
is  permitted  to  carry  on  the  business.  It  is  certainly  in  no 
sense  prohibitory,  and  is  evidently  intended  as  an  aid  to 
police  supervision.  To  make  regulations  and  restrictions  of 
this  kind  has  always  been  regarded  as  peculiarly  within 
the  sphere  of  the  local  legislature.  While  its  enforcement 
exposes  the  mode  of  carrying  on  the  business  to  the  pub- 
lic view,  and  renders  violation  of  the  law  more  difficult,  it 
cannot,  in  my  opinion,  be  said  to  restrain  tLe  legitimate 
carrying  on  of  the  trade,  and  therefore  does  not  add  to  the 
prohibitory  character  of  what  is,  no  doubt,  a  most  stringent 
law. 

I  have  dealt  with  the  principal  question  without  so 
far  noticing  a  preliminary  difficulty  in  defendant's  way.  I 
refer  to  the  fact  that  no  affidavit  has  been  made  by  defen- 
dant, as  required  by  statute,  that  he  has  not  violated  the 
act.  I  now  repeat  what  1  stated  in  Queen  v.  McDonald* 
26  N.  S„  402,  that  in  my  view,  this  court  is  absolutely  pre- 
cluded from  granting  a  writ  of  certiorari  without  the  party 
applying  complies  with  the  statute  directing  such  an  affida- 
vit to  be  made.     This  appeal  must  be  dismissed  with  costs. 
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Ritchie,  J.— In  the  suit  of  The  Queen  v. Ronan,  23  N.S.R. 
421,  the  majority  of  this  court  decided  that  the  Liquor  License 
Act  of  Nova  Scotia  was  within  the  authority  of  the  local 
legislature,  but  from  that  judgment  Mr.  Justice  Weatherbe 
and  I  had  the  misfortune  to  differ.  Our  views  are  con- 
tained in  thejudgment  of  Mr.  Justice  Weatherbe,  delivered 
in  that  cause,  and,  personally,  1  still  retain  the  same  opinion. 
As  regards  the  sections  in  relation  to  windows,  counters 
blinds,  etc.,  which  have  since  been  added  to  the  act,  and  are 
particularly  the  subject  of  the  present  enquiry,  they  do 
not,  in  my  opinion,  materially  increase  the  prohibitory 
character  of  the  Act,  and,  if  that  were  the  sole  question, 
the  learned  judge  would,  I  think,  be  right  in  refusing  the 
certiorari,  for  it  seems  clear  to  me  that  these  regulations 
are  in  the  nature  of  police  regulations  only,  and  could  be 
complied  with,  and  still  the  licensee  would  be  able  to  erect 
and  operate  beer  pumps  and  fully  protect  his  stock  from 
the  alleged  baneful  effects  of  sun  and  light. 

These  sections  are,  in  my  opinion,  a  great  improvement 
to  the  act,  viewing  it  as  a  licensing  act  only. 

Graham,  E.  J. — I  agree  in  the  conclusion  and  for  the 
reasons  given  in  my  opinion  in  the  Queen  v.  Ronan. 

The  provision  respecting  screens  is  a  regulation  which 
does  not  increase  the  burden  of  the  law,  as  it  then  stood, 
to  such  an  extent  as  to  make  it  a  prohibitory  law.  There- 
fore it  is  not  ultra  vires. 

Henry,  J. — The  decision  of  a  majority  of  this  court  in 
the  case  of  the  Queen  v.  Ronan  has  determined  the  main 
question  involved  in  this  appeal. 

I  do  not  think  that  the  additional  provisions  in  amend- 
ment of  the  main  act  change  its  character. 
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Queen  v.  McNutt. 

Before  Townshknd,  J.,  Graham  E.  J.,  Meagher  and  Henry,  J.  J. 

Canada  Temperance  Act.      Conviction  quashed— Information  should  be 

re-sworn  after  alteration — Objection,  where  taken  and  noted,  not 

waived  by  going  to  'trial — Omission  of  clause  as  to  costs 

of  distress  and  conveying  to  jail,  held,  matter  for 

amendment. 

An  information  for  a  violation  of  the  Canada  Temperance  Act,  purported 
to  be  made  by  "  J.  M.  B  ,"  but  was  signed  and  sworn  to  by  "  A.  \V. 
M."  At  the  opening  of  the  investigation  the  magistrate,  in  the  pre- 
sence of  "A.  VV.  M  /'erased  the  words  "J.  M.  B."and  wrote  over 
them  the  words  "A  W.  M."  Defendant's  counsel  raised  the  objection 
that  the  information  having  been  amended  should  be  re-sworn.  This 
was  not  done,  and  the  trial  was  proceeded  with. 

Held,  that  the  information  was  bad,  not  having  re-sworn  after  the  making 
of  the  alteration. 

Held  also,  that  the  objection  having  been  taken  and  noted,  was  not 
waived  by  defendant  going  to  trial. 

Held,  also,  that  the  further  objection  to  the  conviction,  viz.,  that  it  con- 
tained no  provision  as  to  costs  of  distress  and  conveying  defendant  to 
jail,  was  proper  matter  for  amendment. 

Per  Meagher,  J.,  dissenting, 

Held,  that  the  objection  as  to  the  alteration  and  necessity  for  re  Bwearing, 
if  intended  to  deprive  the  magistrate  of  jurisdiction,  was  cot  sufficiently 
taken. 

Held,  also,  there  having  been  an  admission  of  due  and  regular  arrest  and 
service  of  the  warrant,  that  defendant  was  properly  before  the  magis- 
trate for  trial,  and  there  was  no  need  of  further  imfoimation  or 
warrant. 

Held,  also,  that  defendant  should  show  distin-tly  that  the  admission  as 
to  arrest  and  service  was  not  intended  to  lead  the  magistrate  to  believe 
that  defendant  was  properly  before  him,  and  that  the  question  of 
jurisdiction  was  distinctly  raised. 

This  was  an  appeal  from  a  decision  granting  a  writ  of 
certiorari  to  remove  a  conviction  under  the  Canada  Tem- 
perance Act.  There  was  a  warrant  in-  the  first  instance. 
The  information  commenced  :  "  The  information  of  John 
M.  Bigney,  of  etc.,  taken  upon  oath  before  the  undersigned, 
Richard  Bennet,  etc.,  this  12th  day  of  September,  A.  D. 
1895,  who  says  he  is  informed  and  believes  that  B.  B. 
McNutt,"  etc.,  but  was  signed  by  A.  W.  McMillan,  who  swore 
to  it. 

Upon  the  opening  of  the  investigation,  the  magistrate 
erased  the  words  "John  M.  Bigney  "  and  wrote  over  them  the 
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words  "  A.  W.  McMillan,"  in  the  presence  of  the  latter  and 
with  his  assent.  Defendant's  counsel  raised  the  objection 
that  the.  information  should  be  re-sworn.  This  was  not 
done. 

The  following  note  appeared  in  the  magistrate's  min- 
utes :  "  Information  and  warrant  being  read  in  presence  of 
defendant,  the  defendant  through  counsel  acknowledged 
the  due  and  regular  arrest  and  service  of  warrant.  Mr. 
Foster  (counsel)  objects  to  the  information  as  amended, 
as  it  should  be  sworn  to,  the  amendment  being  the 
change  from  "  John  M.  Bigney  "  to  "  A.  W.  McMillan." 

The  defendant  pleaded  not  guilty,  and  the  trial  there* 
upon  proceeded. 

1896,  February  11th.  W.  B.  A.  Ritchie,  Q,  C,  and  H. 
Borden,  in  support  of  appeal. 

H.  He  [nines,  contra. 

1896,  March  21st.  Graham.  E.  J.— I  am  not  free  from 
doubt  on  the  subject,  but  I  think  there  must  be  an  infor- 
mation upon  oath  where  a  warrant  is  asked. 

1  Under  the  Summary  Convictions  Act, R.S. of  Canada, 
chap.  178,  section  25,  it  was  quite  clear.  Apparently, 
instead  of  incorporating  this  section  in  the  code,  the  legis- 
lature, in  section  343,  has,  by  reference,  incorporated  in  the 
provisions  relating  to  summary  convictions,  among  other 
sections,  a  specific  section  relating  to  information  in  cases 
of  preliminary  enquiries  before  justices,  namely,  section 
558.  That  section  is  as  follows :  "  Any  one  who,  upon 
reasonable  or  probdble  grounds,  believes  that  any  person 
has  committed  an  indictable  offence  against  this  act,  may 
make  a  complaint  or  lay  an  information  in  writing,  and 
under  oath  before  any  magistrate,"  etc.,  etc.,  "  such  com- 
plaint or  information  may  be  in  the  form  C,"  etc.  And, 
upon  reference  to  that  form  C,  as  well  as  by  reference  to 
the  warrant,  form  F.,  (s.  563)  it  is  apparent  that  the  legis- 
lature contemplated  that  the  information  should  be  under 
oath  and  were  unconscious  of  any  design  to  change  the  law. 
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2.  From  this  information  as  it  stood,  it  could  not  be 
said  who  swore  to  its  truth,  Bigney  or  McMillan.  It  was 
bad  for  not  being  signed  if  it  was  Bigney,  and,  if  it  was 
McMillan,  it  was  bad,  became  he  was  merely  swearing  to 
Bigney's  information.  The  defendant  should  know  who 
the  prosecutor  was. 

Then  it  was  altered  by  the  justice,  without  being 
re-sworn,  when  the  defendant  first  had  an  opportunity  of 
raising  the  objection,  and  then  he  did  object  in  the  manner 
indicated  by  the  note. 

3.  It  is  contended  that  by  going  to  trial  the  defend- 
ant waived  the  objection.  I  am  of  opinion  that  this 
contention  is  untenable.  Dixon  v.  Wells,  25  Q.  B.  D.,  249. 
See  also  Blake  v.  Beech,  1  Ex.  D.,  320.  Having  stated  an 
objection,  and  having  caused  that  objection  to  be  noted,  I 
cannot  see  what  further  thing  a  man  under  arrest  can  do. 
He  cannot  leave  the  court  room  ;  he  cannot  apply  to  have 
certiorari  before  judgment,  and  he  ought  not  to  be  obliged 
to  take  the  chances  of  his  point  and  sit  mute  allowing 
other  defences  to  go  by  abstaining  from  cioss-examining 
witnesses. 

Of  course  Queen  v.  Hughes,  4  Q.  B.  D.,  614,  was  relied 
upon  by  the  prosecutor,  and  Reg  v.  Scatton,  5  Q.  B.,  493, 
was  also  referred  to  ;  see  further  Beg  v.  Shaw,  10  Cox, 
C.  C,  66. 

In  Queen  v.  Hughes  the  judges  mereljr  held  that  the 
justices  had  jurisdiction  over  something  that  was  before 
them  which  did  not  require  a  sworn  information.  But  it 
was  admitted,  by  some  of  them  at  any  rate,  that  a  convic- 
tion in  a  case  in  which  there  was  no  information  might  be 
quashed.  That  was  Blake  v.  Beech  Perjury  committed 
on  the  investigation,  so  far  as  jurisdiction  wss  concerned, 
was  another  thing.  Hawkins,  J.,  page  622,  624,  626  ; 
Pollock,  B.,  and  Lindley,  J.,  concurring.  Manisty,  J.,  631 ; 
Huddleston,  B.,  636 ;  Denman,  J.,  639.  Therefore  I  rely 
upon  Dixon  v.  Wells  subsequently  decided. 

This  is  a  criminal  case ;  it  is  the  case  of  a  defendant 
brought  into  court  under  a  warrant,  not  the  case  of  a 


Digitized  byVjOOQlC 


380  THE    NOVA    SCOTIA    REPORTS,    1806. 

summons,  and  there  was  an  objection  not  subsequently 
withdrawn. 

4.  In  regard  to  the  other  point  taken  against  this 
conviction  namely,  that  it  did  not  contain  a  provision  as 
to  costs  of  distress,  etc.,  etc.,  I  think  that  could  form  a 
proper  matter  for  amendment.  Ex  parte  Conway,  31  N.  B., 
405. 

The  appeal  will  be  dismissed  with  costs. 

Townshend  and  Henry,  J.  J.,  concurred. 

Meagher,  J. — There  is  nothing  to  show  the  ground  on 
which  the  conviction  was  quashed.  If  it  was  because  the 
costs  of  distress  and  of  conveying  defendant  to'  jail  were 
not  awarded,  it  was  in  my  opinion  erroneous. 

That  objection  did  not  touch  the  merits  of  the  case,  and 
effect  should  not  be  given  to  it.  I  say  this  apart  altogether 
from  the  provisions  in  the  Canada  Temperance  Act 
restrictive  of  the  powers  of  the  court  over  convictions 
where  the  penalty  imposed  is  not  in  excess  of  that  fixed 
by  the  statute. 

In  the  notes  to  Hales  Pleas  of  the  Crown*  vol.  2,  page 
215,  first  American  edition,  it  is  said  : 

"  In  general  a  mere  informality  in  a  conviction  or  order 
having  no  reference  to  the  merits  of  the  case,  ought  not  of 
itself  to  be  the  inducement  for  removing  it,  but  that 
inducement  ought  to  be  of  some  substantial  defect  in  the 
ju*tice  and  legality  of  the  proceedings." 

English  authority  is  cited  in  support  of  the  foregoing. 
It  appears  to  me  to  be  sound  in  principle,  and  prescribes  a 
rule  which  it  is  safe  to  follow. 

McMillan,  the  prosecutor,  in  his  affidavit,  states  what 
took  place  before  the  justice  in  these  words  : 

"  3.  The  said  Bliss  B.  McNutt  was  present  at  all  of 
the  hearings  of  said  information  with  his  counsel,  A.  W. 
Foster,  of  Springhill,  aforesaid  barrister. 

"  4.  When  court  opened,  on  the  19th  day  of  September, 
1895,  the  proceedings  took  place  in  the  following  order: 
The  information  was  read  to  defendant  by  the  magistrate 
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aforesaid,  and  said  A.  W.  Foster  thereupon  said  that  he 
acknowledged  the  due  and  regular  arrest  and  service  of 
the  warrant,  and  thereafter  immediately  the  said  A.  W. 
Foster  called  attention  to  the  fact  of  John  M.  Bigney's 
name  being  in  the  information,  and  the  said  magistrate 
thereupon  amended  said  information  by  striking  out  said 
John  M.  Bigney's  name  and  writing  over  the  erasure  thus 
caused  the  name  of  myself,  A.  W.  McMillan,  and  this  he 
did  in  my  presence  and  with  my  consent,  and  the  said  A. 
W.  Foster  took  thereupon  the  objection  that  the  informa- 
tion should  be  re-sworn,  which  was  the  only  objection  taken 
to  said  information  by  said  A.  W.  Foster  by  said  defendant, 
or  by  any  one  on  his  behalf,  and  thereupon  the  said  A.  W. 
Foster  pleaded  not  guilty  for  the  defendant  to  said  infor- 
mation by  saying  in  my  presence  that  the  defendant 
pleaded  not  guilty  to  said  information." 

The  defendant's  counsel  called  attention  to  the  fact 
that  Bigney's  name  appeared  in  the.  information,  not  by 
way  of  objecting  to  the  proceedings,  but  for  the  purpose 
of  fixing  the  responsibility  for  the  prosecution  upon 
McMillan,  so  that,  if  the  defence  prevailed,  there  would  be 
no  uncertainty  as  to  the  party  liable  to  pay  his  costs.  I 
cannot  avoid  the  conclusion  that  if  the  intention  then  was 
to  insi»t,  or  object,  that  the  whole  proceedings  were  invalid 
or  irregular,  I  mean  to  an  extent  sufficient  to  deprive  the 
stipendiary  of  jurisdiction  to  try  the  complaint,  it  would 
have  been  done  by  a  proper  objection  ;  by  a  statement 
which  would  convey  clearly  and  distinctly  what  was 
intended,  and  not,  as  was  the  case  here,  by  merely  men- 
tioning the  fact  that  Bigney's  name  appeared  in  the  infor- 
mation. 

After  Bigney's  name  was  struck  out  of  the  information, 
and  McMillan's  substituted,  defendant's  counsel  objected 
that  the  information  should  be  re-sworn.  This  was  the 
fir.st  and  the  only  objection  he  made.  The  trial  thereupon 
proceeded,  and  the  defendant  pleaded  not  guilty. 

It  was  not  contended  at  any  time  that  the  stipendiary 
had  no  jurisdiction  to  try  the  offence  because  of  the 
original  defect  in  the  information,  nor  because  of  the 
amendment  which  he  made  thereto.     An  adjournment  was 
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not  asked  for,  nor  was  it  urged  that  a  new  summons  or 
warrant  was  necessary. 

If,  as  I  believe,  the  object  of  calling  the  stipendiary's 
attention  to  Bigney's  name  in  the  information  was  to 
ascertain  definitely  who  the  prosecutor  was,  that  purpose 
was  accomplished  by  the  change  made.  Although  I  enter- 
tain the  opinion  that  a  sworn  information  is  necessary  to 
enable  the  justice  to  issue  a  warrant  in  the  first  instance,  I 
have  no  doubt,  nevertheless,  that  a  defendant  may  so  con- 
duct himself  upon  the  trial  as  to  forfeit  the  right  to  insist 
that  a  certiorari  shall  issue  to  quash  the  conviction  founded 
upon  an  unsworn  information. 

The  defendant  was  represented  by  counsel  upon  the 
trial  and  had  a  fair  trial.  Upon  the  evidence  there  cannot 
be  the  smallest  doubt  that  he  was  guilty  of  the  charge, 
and  was  very  properly  convicted.  If  the  admission  made 
by  his  counsel  at  the  outset  of  the  trial  was  true,  and  I 
do  not  think  he  ought  to  be  allowed  to  dispute  its  truth, 
there  was  no  need  of  any  further  information  or  warrant. 
He  was  then  properly  before  the  stipendiary  for  trial.  The 
stipendiary  was  not  asked  at  any  stage  of  the  trial  to 
dismiss  the  complaint  because  of  any  alleged  defect  in  the 
proceedings.  Nor  was  any  remonstrance  made  against  the 
trial  proceeding. 

There  being  very  clear  evidence  of  his  guilt,  I  think 
the  defendant  should  show  distinctly  that  the  admission 
made  by  his  counsel  was  not  intended  to  delude  the 
stipendiary  into  the  belief  that  the  defendant  was  pro- 
perly before  him,  and  that  the  question  of  jurisdiction, 
founded  upon  the  alleged  defect,  was  distinctly  raised. 

He  has  not  done  either  of  these  things.  The  facts 
disclosed  were  well  adapted  to  lead  the  stipendiary  to 
believe  that  the  objection  made  at  that  stage  of  the  trial 
did  not,  and  was  not  intended  to,  raise  a  question  of  juris- 
diction at  all. 

If  the  admission  went  beyond  what  I  have  suggested 
its  purpose  was,  or  if  it  was  intended  to  insist  upon  the 
defect  in  the  information,  why  was  the  admission  made  at 
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all  ?  It  was  not  called  for  on  defendant's  behalf.  It  was 
not  necessary  for  any  purpose  in  defendant's  interests, 
otherwise  than  I  have  mentioned.  If  the  warrant  was 
bad  by  reason  of  the  defect  in  the  information  the  arrest 
was  illegal  and  the  admission  was  untrue.  It  would  be 
altogether  absurd  to  suppose  that  counsel  would  urge  the 
minor  objection  while  making  an  admission  which  would 
remove  the  greater  one.  or  at  least  seriously  impair  its  force, 
if  the  point  taken  had  reference  to  a  matter  of  jurisdiction. 
It  appears  to  me  the  defendant  did  not  then  consider 
there  was  any^  objection,  affecting  the  jurisdiction,  open  to 
him  upon  the  face  of  the  proceedings ;  or  if  there  was,  he 
was  willing  to  forego  it  and  would  not  urge  it. 

Several  adjournments  of  the  trial  were  made  ;  one  of 
them  at  the  defendant's  instance,  extending  over  a  period 
of  fully  three  weeks.  The  defendant  no  doubt  was  mean- 
time bailed.  If  wrong  or  injury  was  likely  to  come  to  the 
defendant  from  the  character  of  the  proceedings  as  they 
stood  when  he  was  called  upon  to  answer  the  charge,  he 
could,  it  appears  to  me,  have  given  bail  and  procured  an 
adjournment  without  prejudice  to  his  rights.  At  all  events 
he  could  have  brought  to  the  stipendiary's  notice  the  fact 
that,  owing  to  the  errors  in  the  proceeding^,  he  had  no  jur- 
isdiction to  try  him  upon  the  complaint.  If  he  had  done 
this  the  stipendiary  might  have  given  effect  to  the  objection 
and  dismissed  the  charge. 

In  Regina  v.  McMillan.  2  Pugsley,  112,  Allen,  J.,  who 
gave  the  judgment  of  the  court,  said  : 

"  The  only  other  objection  in  the  case  worthy  of  notice 
is  that  the  information  is  not  under  oath.  On  the  day  of 
the  trial  defendant,  attended  by  her  counsel,  and  put  forward 
this  amongst  other  objections,  but  did  not  ask  for  any  delay 
or  adjournment  of  the  trial.  The  justices  proceeded  with 
the  trial.  Defendant's  counsel  cross-examined  the  wit- 
nesses, and,  upon  clear  proof  of  the  offence  charged,  the 
justices  convicted  the  defendant,  and  it  does  not  appear 
that  she  has  been  in  any  way  misled  or  prejudiced  by  the 
alleged  defect  in  the  information. 

Under  these  circumstances  we  think  the  case  is  gov- 
erned by  the  first  section  of  the  Summary  Convictions  Act, 
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which  declares  f  that  no  objection  shall  be  allowed  to  any 
information  or  summons  for  any  defect  in  form  or  sub- 
stance, or  for  any  variance  between  such  information  or 
summons  and  the  evidence,  unless  the  party  has  been 
misled,  when  the  justice  may  adjourn  the  hearing  till  a 
future  day."  See  also  Reyina  v.  Mason,  29  U.  C.  Q.  B.f 
433  ;  and  Regina  v.  Clarke]  20  Ont.  Reports,  642. 

In  Shepherd  and  Turner  v.  The  Postmaster-General,  10 
Cox,  15,  the  appellants  were  apprehended  and  charged  at 
petty  sessions  with  a  felony  under  24  and  25  Vict.  ch.  97, 
sec.  10,  for  setting  fire  to  letters  in  a  pillar  box.  They 
were  remanded  and  admitted  to  bail  to  appear  at  a  subse- 
quent sessions.  At  the  subsequent  sessions  the  charge  of 
felony  was  abandoned  and  one  for  a  misdemeanor,  under 
sec.  52,  for  wilful  damage  to  personal  property  with  intent, 
etc.,  proceeded  with.  No  objection  to  this  was  made  on 
the  part  of  the  appellants,  but  the  hearing  of  the  misde- 
meanor was  proceeded  with  and  the  witnesses  cross- 
examined  by  the  appellants'  advocate  who,  at  the  close  of 
the  evidence,  objected  that  as  no  information  on  oath  had 
been  taken  on  the  misdemeanor,  as  required  by  section  62, 
and  the  appellants  were  not  found  committing  the  offence, 
the  magistrate  had  no  jurisdiction  to  convict.  The  objec- 
tion was  overruled  and  the  appellants  summarily  convicted. 

Cockburn,  C.  J. : 

"  No  doubt  in  strictness  the  appellants  might  have 
demanded  to  be  called  on  to  answer  the  charge  that  was 
proceeded  with,  and  that  the  evidence  should  be  gone 
through  again  on  the  charge  of  misdemeanor.  But  they 
waive  all  right  to  have  that  done  by  their  conduct  by 
allowing  the  charge  to  be  proceeded  with." 

Crompton,  J. : 

"  I  am  of  the  same  opinion.  The  objection  to  the 
conviction  is  really  that  there  was  no  information  and  no 
summons,  as  required  by  section  62  of  24  and  25  Vict,  ch. 
97.  An  information  and  summons  are  not  necessary  in  all 
cases  ;  for,  under  sec.  61,  if  a  man  is  found  in  the  act  of 
committing  an  offense  again.st  the  statute,  he  may  be 
apprehended  at  once.  Here  the  defendants  were  in  custody 
upon  a  charge  of  felony,  and,   being  so,  a  new  charge  for 
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the  misdemeanor  was  preferred  against  them.  If  they 
had  applied  it  may  be  that  the  magistrates  would  have 
adjourned  the  case.  But  no  such  request  was  made ;  on 
the  contrary,  their  advisers  chose  to  go  on  with  the  new 
charge  and  cross-examine  the  witnesses.  Then  they 
object  that  their  clients  were  not  properly  in  custody, 
there  not  having  been  any  information  or  summons  to 
ground  the  charge  of  misdemeanor.  I  think  that  we  may 
assume  that  a  proper  minute  of  the  charge  was  made  at 
the  time,  and  that  would  be  a  sufficient  imformation  or 
complaint ;  and  the  want  of  a  summons  would  be  covered 
by  the  defendants'  being  present.  I  therefore  think  the 
conviction  ought  to  stand." 
Mellor,  J. : 

"  I  am  of  the  same  opinion.  Although  the  appellants 
may  have  been  irregularly  taken  into  custody  as  for  a 
felony,  that  did  not  prevent  the  magistrates  proceeding 
with  the  case  of  misdemeanor,  if  the  appellants  did  not 
object.'1 

Shee,  J.,  concurred. 

The  accused  had  been  arrested,  as  I  have  shewn,  upon 
a  charge  of  felony,  and  several  witnesses  were  examined 
and  cross-examined.  They  were  then  remanded  for  one 
week,  but  were  bailed.  When  the  case  "came  on  again  the 
prosecutor  dropped  the  charge  of  felony  and  said  he  would 
proceed  under  the  52nd  section  of  the  act,  which  involved 
a  misdemeanor  only.  The  accused  were  a9ked  whether 
they  would  pleatf  guilty  to  such  charge,  or  whether  further 
evidence  should  be  offered  in  support  of  it.  A  conference 
took  place  between  the  attorneys,  at  the  close  of  which 
the  attorneys  for  the  accused  informed  their  opponents 
they  must  go  on  and  prove  their  case.  At  a  later  stage 
the  objection  already  referred  to  was  made,  and  the  attor- 
neys for  the  accused,  without  waiving  their  objection  and 
without  prejudice  thereto,  addressed  the  magistrates. 

Section  62,  referred  to  in  the  opinion  of  Crompton,  J.t 
provides  that  where  any  person  shall  be  charged  on  the 
oath  of  a  credible  witness,  before  any  justice  of  the 
peace,  with  any  offence  punishable  on  summary  conviction 
under  this  act,  the  justice  may  summon  the  person  charged 
to  appear,  etc. 

25 — N.  s.  R.  28. 
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The  case  last  mentioned  is  reported  in  5  B.  &  S.,  750, 
with  greater  detail  than  in  Cox's  criminal  cases,  and  the 
opinions  are  given  at  greater  length,  and  some  of  the 
observations  made  appear  to  go  further  to  support  the 
conclusion  I  have  reached  than  the  opinions  reported  in 
Cox. 

Section  62,  which  I  have  in  part  quoted,  is  quite  as 
strong  as  the  provisions  of  the  statute  involved  in  the  pre- 
sent case  in  requiring  the  information  to  be  sworn  to. 

Dixon  v.  Wells,  25  Q.  B.  D.,  has,  I  submit  with  defer- 
ence, no  application  here.  That  case  was  decided  upon  the 
special  provisions  of  a  statute  relating  to  a  particular  sub- 
ject, and  the  court  felt  itself  bound  to  hold  that  its 
provisions  in  regard  to  procedure  were  strongly  imperative. 
This  is  made  abundantly  clear  by  the  reasoning  of  Lord 
Coleridge,  C.  J.,  at  page  257,  where,  after  referring  to  Keg. 
v.  Hughes,  4  Q.  B.  D.,  614,  he  said  : 

"  But  it  seems  to  me  that  in  this  case  the  legislature 
has  made  it  a  condition  precedent  to  the  magistrate's 
jurisdiction,  that  the  proceedings  should  be  brought  within 
the  operation  of  section  10,  and  that  in  all  prosecutions 
under  the  act  certain  things  shall  be  done  and  certain 
things  shall  not  be  done.  The  section  is  not  only  directory 
but  strongly  imperative.  In  the  present  case  there  was  in 
my  opinion  no  summons.  I  think  that  according  to  section 
10,  which  applies  to  this  case,  it  was  essential  to  the  juris- 
diction that  it  should  be  exercised  in  twenty-eight  days, 
and  tha,t  it  was  not  so  exercised." 

Mathew,  J.,  took  the  same  view.  The  defendant  in 
that  case  objected  that  there  was  no  summons  and  no 
information  ;  that  the  whole  proceeding  was  irregular;  and 
that  the  court  had  no  jurisdiction  to  try  him  because  he 
was  not  properly  brought  there.  The  course  taken  by  the 
defendant  in  the  case  before  was  us  was,  I  think,  the 
opposite  of  that. 

Lord  Coleridge,  in  dealing  with  the  objections  made, 
used  language  which  I  think  we  cannot  overlook  in  the 
present  case.     He  said  : 

"  Of  course  it  is  assumed  that  if  he  had  made  no  pro- 
test the  cases  cited    would   have  been  applicable;  but  his 
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protest  makes  a  marked  distinction.  I  do  not,  however, 
feel  able  to  decide  in  his  favor  on  that  point  alone,  for 
although  the  fact  of  his  protest  ought  to  be  a  complete 
answer  to  the  assumed  jurisdiction,  I  cannot  disguise  from 
myself  the  fact  that  from  the  language  of  many  of  the 
judges  in  Meg.  v.  Hughes,  4  Q.  B.  D.,  614 — although,  per- 
haps, not  necessary  for  the  decision  of  the  case,  and  the 
judgments  of  Erie.  C.  J.,  and  Blackburn,  J.,  in  Meg.  v.  bhaw, 
34  L.  J.  (M.  C.)  169 — they  seem  to  assume  that  if  the  two 
conditions  precedent  cf  the  presence  of  the  accused  and 
jurisdiction  over  the  offence  were  fulfilled,  his  protest 
would  be  of  no  avail  It  would  have  been  easy  to  say 
that  a  protest  would  have  made  a  difference ;  but  I  find 
no  such  qualification  in  Meg.  v.  Hughes,  although  something 
like  that  is  said  in  one  of  the  cases." 

The  appeal  should,  in  my  opinion,  be  allowed. 


Wuuzburg  v.  Andrews. 

Before  McDonald,  C.  J.,  Weatherbe aud  Ritchie,  J  J  ,  Graham,  J.  E., 
and  Meagher,  J. 

Contract — Sale  of  lobsters  for  delivery  in  Europe —  Warranty  to  keep  and 
also  against  stains,  smut,  etc. — Acceptance  of  goods  after  examination 
be/ore  defects  have  developed — Not  a  waiver  by  implication  of  war- 
ranty —  Where  contracts  have  been  made  and  uncertainty  exists  buyer 
may  accept  and  claim  damages — Questions  for  jury — General  controlled 
by  specific  findings— Irregularity  in  connection  icith  deposition  taken 
abroad — Sliould  be  moved  against  at  chambers. 

Defendant  contracted  to  deliver  to  plaintiff  in  Europe  a  number  of  cases  of 
lobsters  in  flat  cans,  and  agreed  in  respect  to  said  lobsters  that  there 
should  be  no  inky  stains  or  black  smut  inside  of  said  cans,  around  the 
edges  sides,  along  the  seams,  or  on  the  meat,  and  further  that  the 
contents  of  said  cans  should  keep  in  Europe  for  at  least  nine  months 
from  the  date  of  delivery  Some  of  the  cases  were  opened  in  Halifax 
shortly  after  being  packed,  and  before  being  sent  forward.  The  cans 
taken  out,  upon  being  opened,  in  some  instances  showed  slight  traces 
of  stains  but  no  smut. 

On  the  anival  of  the  goods  in  Europe,  a  large  number  of  cases  were 
rejected  by  different  buyeis  on  account  of  the  defective  condition  of 
the  con  ents,  aud  in  respect  to  others  plaintiff  was  obliged  to  make  a 
deduction  by  way  of  compromise.  The  evidence  was  that  the  cans 
examined  in  Europe  showed  inky  spots  on  the  edges  and  seams,  and 
that  these  had  spread  to  the  meat. 

Held,  that  the  stipulations  as  to  keeping  and  as  to  freedom  from  smut, 
etc.,  were  wananties,  the  proper  remedy  for  which  was  an  action  for 
damages  That  the  word  "  keep,"  as  used  in  the  con ti act,  must  be  so 
construed  as  to  prohibit  defects  to  which  the  attention  of  the  parties 
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had  been  called,  and  to  which  the  goods  in  respect  to  which  the  con- 
tract was  made  are  peculiarly  liable.  Also,  that  as  smut  is  one  of 
the  defects  to  which  canned  lobstgn.  are  subject,  the  word  "  keep" 
was  apt  and  applicable  to  warrant  against  its  occurrence,  and  to  require 
the  article  to  retain  its  qualities  and  to  remaiu  unimpaired. 

Held,  also,  that  defendant's  contention  that  the  word  meant  only  tha 
the  goods  were  to  keep  in  a  merchantable  condition,  was  inadmisaable. 
as  qualifying  or  cutting  down  the  ordinary  meaning  of  the  word  and 
reading  words  into  the  contract. 

Held,  also,  that  p'aintiff  could  not  be  called  upon  to  reject  the  goods  after 
the  examination  at  Halifax,  where  the  defects  had  not  fully  developed, 
and  where  there  was  only  an  imperfect  opportunity  for  forming  an 
opinion  as  to  their  condition,  and  that  his  acceptance  of  the  goods  at 
that  time  was  not  a  waiver  by  implication  of  the  warranty  for  their 
future  condition. 

Held,  also,  that  having  made  contracts  for  the  sale  of  the  goods,  and  in 
view  of  the  uncertainty  that  existed,  and  the  difficulty  in  judging  as 
to  their  condition  from  samples,  plaintiff  was  fully  justified  in  taking 
the  goods  and  notifying  defendant  that  he  would  claim  damages. 

Held,  also,  that  the  question  put  to  the  jury  by  the  trial  judge  as  to 
whether  p'aintiff,  by  his  agent  or  partner,  agreed  to  waive  the  terms 
of  the  contract  as  to  smut  and  stains  at  the  times  when  the  goods  were 
inspected  and  approved  of  at  Halifax  was  a  proper  one. 

Held,  also,  that  the  failure  to  discover  inky  stains  or  smut  on  the  exami- 
nation of  the  gooda  in  Halifax,  was  evidence  for  the  jury  that  at  that 
time  none  existed  ;  while  the  fact  that  defendant  volunteered  to  make 
good  any  reasonable  claims  in  connection  with  the  first  two  shipments 
was  some  evidence  that  there  were  defects. 

Held,  also,  that  the  answer  of  the  jury  that  the  goods  were  in  substantial 
compliance  with  the  contract  at  the  time  they  were  delivered  at  Hali- 
fax, was  not  necessarily  a  finding  against  the  existence  of  incipient  and 
hidden  defects  which  developed  by  the  time  that  the  goods  reached 
the  European  market,  and  was  controlled  by  other  findings  of  a  more 
specific  character. 

Held,  also,  that  the  warranty  against  smut,  irrespective  of  the  warranty 
to  keep,  was  sufficient  to  cover  the  defects  discovered  in  Europe. 

The  deposition  of  one  of  the  witnesses  examined  abroad  appeared  to  have 
been  sworn  to  when  it  was  signed,  or  immediately  afterwards,  and  the 
objection  was  taken  that  the  witness  should  have  been  sworn  before 
the  examination  commenced. 

Held,  that  if  there  was  anything  at  variance  with  the  instructions  in  this, 
it  was  an  irregularity  of  which  there  should  have  been  notice,  and 
which  should  have  been  moved  against  in  chambers. 

On  the  27th  November,  1890,  the  plaintiff,  who  carried 
on  the  business  of  wholesale  dealer  in  canned  lobsters  at 
London,  G.  B.  and  Halifax,  N.  S.,  entered  into  a  contract 
with  defendant,  who  carried  on  the  business  of  packing 
and  canning  lobsters  in  the  Province  of  Nova  Scotia, 
whereby  the  defendant  agreed  to  sell  and  deliver  to  the 
plaintiff  for  sale  in  Europe  certain  cases  of  lobsters  in  flat 
cans,  and  whereby  defendant  further  agreed,  in  respect  of 
said  lobsters,  that  there  should  be  no  inky  stains  or  black 
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smut  inside  of  said  cans,  around  the  edges,  sides,  along  the 
seams,  or  on  the  meat,  and  the  defendant,  by  said  agree- 
ment, warranted  the  contents  of  said  cans  to  keep  in 
Europe  for  at  least  nine  months  from  the  date  of  delivery. 

This  was  an  action  brought  by  plaintiff,  claiming 
$3000.00  damages,  on  the  ground  that  the  lobsters  deliv- 
ered by  defendant  were  not  of  the  quality  called  for  by 
the  cpn tract,  there  being  inky  stains  and  black  smut  inside 
the  cans,  and  around  the  edges,  and  along  the  seams  thereof, 
and  the  meat  not  being  in  a  state  or  condition  to  keep 
in  Europe  for  nine  months  from  the  date  of  the  delivery 
thereof. 

The  defence  was,  that  the  goods  were  not  defective  in 
the  particulars  alleged,  and  waiver. 

The  cause  was  tried  at  Halifax,  October  23rd,  1894, 
before  Hknky,  J.,  with  a  jury.  The  questions  submitted 
to  the  jury,  with  their  findings,  and  a  full  statement  of  the 
facts  and  evidence,  will  be  found  in  the  judgment  of 
Graham,  E.  J.  A  verdict  was  found  for  plaintiff,  from 
which  defendant  appealed. 

1895,  February  11th.  A.  Dryadale,  Q.  C,  and  H. 
Mclnnes,  in  support  of  appeal. — We  contend  that  the 
warranty  to  keep  in  Europe  nine  months  was  to  keep  in 
merchantable  condition,  and  not  to  keep  free  from  smut  J 
also  that  this  is  the  only  warranty  applicable  after  deliv- 
ery. There  was  misdirection  as  to  waiver.  An  express 
warranty,  cannot  be  extended  by  implication.  Pickering 
v.  Dwuson,  4  Taunt.  785  ;  Dickson  v.  Zizinia,  10  C.  B., 
600.  A  warranty  only  extends  to  time  of  sale,  unless 
particularly  extended  to  a  future  period.  Oliphant 
on  Horses,  119;  Eden  v.  Parkerson,  Doug.,  735.  They 
were  bargaining  for  goods  of  a  specified  description,  in  which 
case  there  is  always  warranty  of  merchantability,  but 
none  that  they  shall  be  fit  for  the  particular  purpose. 
Where  there  is  an  express  provision  for  inspection  this 
implied  warranty  fails.  Benj.,  p.  689.  All  they  did  here 
was  to  restore  the  warranty  of  merchantability.  Chandeler 
v.  Lopua,  Smith's  L.  C,  368 ;  Oliphant,  120  ;  5  Bing.,  544  ; 
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Benj.,  p.  658;  Jones  v.  Just,  L.  R.  3  Q.  B„  197.  The 
contract  expressly  provided  for  inspection,  approval  and 
acceptance,  and  payment  after  approval.  When  plaintiff 
knows  of  defects  at  time  of  sale  he  cannot  recover  in  any 
action  whatever.  The  defect  is  waived  here.  Smith's  L  C, 
318.  The  defendant  is  entitled  to  judgment,  as  the  good9 
were  substantially  according  to  contract  when  delivered, 
and  there  was  no  warranty  as  to  smut.  The  sixth  finding 
is  inconsistent. 

W.  B.  A.  Ritchie,  Q.  C,  contra. — It  was  never  sug- 
gested at  the  trial,  or  taken  in  the  grounds  of  appeal,  that 
the  construction  of  the  word  "  keep "  was  a  question 
for  the  jury.  This  was  a  question  for  the  judge. 
Barnes  v.  Shaw  A,  2  App.  C,  455.  As  to  meaning  of  word 
"  keep."  Am.  <fc  Ewg.  Enc.  of  Law,  vol.  12,  p.  517,  note  ; 
Worcester  Ewg.  Die. ;  Imp.  Die.  This  must  cover  freedom 
from  smut.  Taylor  on  Evidence,  63.  As  to  future  war- 
ranty, inspection  and  acceptance  will  not  discharge  our 
claim  on  the  breach  of  warranty.  We  could  not  reject 
the  goods  for  breach  of  warranty  only.  Pollock  on  Con- 
tracts, 510-511  ;  Bewj.  on  Sales,  pp.  940-942;  Paulton  v. 
Lattimore,  9  B.  &  G,  259.  When  the  lobsters  were  delivered 
they  were  not  free  from  smut  as  per  contract.  We  are 
entitled  to  damages  independent  of  the  future  warranty. 
Weir  v.  Bessett,  2  Thomp.,  178.  There  is  no  estoppel.  The 
question  of  waiver  was  left  to  the  jury,  under  instructions 
which  were  not  complained  of.  Behn  v.  Burness,  3  B.  & 
S.,751  ;  Heilbutt  v.  Hicksow,L.  R.  7  C.  P,  450;  Leake 
on  Contracts,  337-338;  Thompson  v.  Dymen,  13  S.C.C.,  303. 
Smut  rendered  the  lobsters  unmerchantable.  Andrews 
knew  the  purpose  for  which  the  lobsters  were  intended, 
and  there  was  an  implied  warranty  that  they  should  be  fit 
for  purposes  for  which  they  were  intended.  Leake  on 
Contracts,  333-336-337.  Express  warranty  does  not  inter- 
fere with  this  implied  warranty.  Drvmmond  v.  Van  Iwgen, 
12  App.  C,  284.  As  to  misdirection.  Or.  47,  R  6;  5 
Mews.  Fisher  Dig.,  548  ;  Brazier  v.  Camp,  9  Repts.,  852 ; 
63  L.  J.  Q.  B .  257. 

//.  Mclnvcs  replied. 
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1896.  Graham,  E.  J. — This  is  an  application  for  a 
new  trial,  the  jury  having  found  a  verdict  for  the  plaintiff 
in  the  sum  of  $982.81 ,  damages  for  breach  of  the  terms  of 
the  several  contracts  set  out  in  the  statement  of  claim. 
The  plaintiff  is  a  wholesale  dealer  in  canned  lobsters, 
carrying  on  business  in  Halifax  and  London,  and  selling  in 
Europe.  The  defendant  carries  on  the  business  of  canning 
and  packing  lobsters  in  Nova  Scotia.  The  four  contracts 
in  evidence  severally  provided  for  the  sale  by  the  latter  to 
the  former  (for  sale  in  Europe)  of  a  certain  number  of 
cases  of  lobsters,  to  be  packed  during  the  season  of  1891, 
in  certain  factories  at  Isaac's  Harbor,  Seal  Harbor,  Rasp- 
berry Harbor,  and  Port  Hood,  respectively,  numbered  in 
the  correspondence  as  49,  50,  51,  and  70.  These  numbers 
also  appear  on  the  cases  coming  from  the  factories  they 
designate,  but  as  the  first  two  figures  only  of  a  larger 
combination  of  figures,  representing  quality,  etc.  The 
quantity  to  be  packed  at  Raspberry  Harbor  is  500  cases, 
containing  48  cans,  1  pound  each,  price  $9.00  per  case  ;  and 
250  cases  containing  96  cans,  half  pound  each,  price  $9.45 
per  case.  The  quality  is  to  be  equal  to  the  description 
given  under  the  head  "  Europe,"  and  to  be  free  from  the 
defects  specified  under  paragraphs  4,  6,  8. 

The  breaches  alleged  in  the  statement  of  claim  are  :  (1) 
In  respect  to  paragraph  4,  that  there  were  inky  stains  or 
black  smut  inside  the  cans,  around  the  edges,  along  the 
seams,  and  on  the  meat ;  and  (2)  in  respect  to  paragraph 
7,  that  the  contents  of  the  cans  did  not  keep  in  Europe 
for  at  least  nine  months. 

Evidence  was  taken  abroad,  both  at  Hamburg  and 
London. 

Under  the  contracts,  upwards  of  3,000  cases  were 
received  by  the  plaintiff  at  Halifax. 

In  June,  1891,  about  600  or  700  cases  which  had  been 
previously  sold  by  the  plaintiff  during  April  and  May, 
arrived  at  Hamburg  from  London,  shipped  to  the  latter 
port  from  Halifax  by  the  steamships  "  Duart  Castle  "  and 
"  Damara."     Of  these,  243   cases  were   rejected  by  about 


Digitized  byVjOOQlC 


392  THK    NOVA    8COTIA     HEPORT8,    1896. 

ten  different  buyers,  and,  in  respect  to  others  which  were 
accepted,  the  plaintiff  was  obliged  to  make  a  deduction  by 
way  of  compromise. 

(The  learned  judge  hete  quoted  in  full  the  evidence  of 
Lauezzari,  the  plaintiff's  agent  at  Hamburg,  who  said  that, 
at  the  request  of  the  purchasers,  he  went  to  see  the  lob- 
sters, and  made  a  careful  examination  of  from  80  to  100 
tins,  "  and  found  that  the  tins  showed  spots  like  ink  on  the 
edges  and  seams,  which  had  spread  to  the  lobsters  them- 
selves, especial]}7  the  claws."  The  cause  lay,  in  his 
judgment,  in  the  defective  condition  of  the  tins,  or,  perhaps, 
in  the  preparation  of  the  lobsters.  Although  the  lobsters 
were  not  rendered  entirely  unsaleable  by  this,  yet  their 
value  was  very  materially  reduced  by  reason  of  their 
inferior  condition.  The  larger  firms  were  not  in  a  position 
to  continue  selling  the  lobsters  in  the  condition  described, 
and  they  refused  acceptance  of  the  g&ods,  which  were 
taken  back  by  the  plaintiff  through  witness,  his  agent. 
Other  buyers  demanded  a  reduction  in  price  of  8  marks 
per  case ;  but  this  was  not  granted,  and  the  goods  were 
taken  back.  The  highest  allowance  made  was  6  marks 
per  case,  and,  in  this  case,  the  goods  had  ceitainly  depre- 
ciated in  value  to  that  extent.  Some  of  the  purchasers  were 
satisfied  with  an  allowance  of  3  to  4  marks.  Another 
witness,  Benck,  speaking  of  a  lot  of  60  cases  of  this 
shipment,  said  that  onlv  about  ten  cases  were  in  a  condition 
fit  for  acceptance.  The  rest  consisted  of  unmarketable 
goods,  and  he  therefore  refused  acceptance.  He  could  no 
longer  recollect  the  exact  nature  of  the  defects.  It  was 
possible  that  they  showed  black  inky  spots.  Another 
witness,  Jeudel,  speaking  of  several  parcels  of  the  same 
lot,  said  that  he  opened  several  cases,  which  had  not  pre- 
viously been  opened,  and  found  the  tins  partly  black  on 
the  inside.  He  then  called  in  Lauezzari,  and  they  opened 
several  cases,  and  took  one  or  two  tins  from  each.  Of 
these  some  had  good  lobsters,  and  others  lobsters  tainted 
with  black  spots.  He  was  induced  by  Lauezzari  to  keep 
the  lot  at  a  rebate  of  G  marks  per  case,  which  he  consid- 
ered a  sufficient  allowance  for  his  loss  through  the  black- 
ened tins.  Another  witness,  Goldmann,  speaking  of  80 
cases,  said  that  an  examination  of  the  tins  taken  from  the 
cases  showed  that  the  lobsters  had  black  inky  spots  on 
them,  and  blueish  streaks  running  through  them.  He 
accepted  the  goods  at  a  reduction  of  3  marks  per  case 
Another   witness,   Brettschneider,  found    the   goods   in 
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similar  condition,  and  retained  them  at  a  reduction  of  three 
marks  and  a  half  per  case.  In  respect  to  a  shipment 
from  Halifax,  per  SS.  "  Damara,"  consisting  of  652  cases, 
plaintiff  himself  made  an  examination  in  London,  and 
found  some  clean,  well  packed,  and  free  from  smut,  while 
others  showed  smut  in  a  greater  or  less  degree.  A  lot  of 
246  cases,  which  arrived  by  the  "  Ottawa,"  were  in  the 
same  condition  as  those  previously  examined,  but  not  so 
bad.  Another  lot  of  474  cases,  which  came  by  the 
"  Damara"  showed  traces  of  smut  as  to  one  lot,  while,  as 
to  two  other  lots,  there  was  nothing  to  complain  of. 
Brussell,  a  witness  who  examined  two  lots  with  plaintiff, 
found  the  contents  of  the  cans  all  smutty.  There  was  also 
smut  on  the  inside  of  the  tins,  and  the  meat  was  already 
affected.  Some  of  them  looked  as  if  a  bottle  of  black  ink 
had  been  poured  over  the  contents.  This  witness  himself 
opened  50  tins  of  one  lot  at  the  docks,  and  plaintiff  opened 
some  in  his  presence.  They  were  all  smutty  and  in  the 
same  condition  as  the  others.  These  goods  had  been  pre- 
viously sold  on  the  continent,  but  continental  bu)ers  had 
refused  to  take  any  more  of  the  lots  specified  on  account 
of  the  smut.  As  the  goods  had  been  sold  "  guaranteed 
choice  quality,"  they  were  retained  in  London  and  sold  at 
the  best  price  obtainable). 

When  the  first  complaint  of  smut,  in  connection  with 
the  shipments  to  Hamburg  was  made  to  the  defendant,  he 
made  an  examination  of  the  lobsters  in  his  possession, 
taken  at  the  same  place  as  those  shipped,  and  perhaps  at 
the  same  time.  On  the  27th  of  June,  1891,  he  wrote  a 
letter  on  the  subject,  which  is  as  follows  : 

Isaac's  Harbor,  N.  S., 

Juve  27thy  1891. 
L.  Wurzburg,  Esq. 

Dear  Sir, — I  am  in  receipt  of  your  favor  of  the  24th 
and  note  contents.  I  have  opened  Seal  Harbor  pack,  both 
half  and  1  lbs.,  that  have  been  packed  from  a  week  back 
5  weeks,  and  will  say  can  find  a  trace  of  smut  only, 
nothing  to  affect  them  in  any  way  ;  also  a  part  of  case 
Raspberry  Harbor  goods,  that  we  know  have  been  packed 
3  weeks,  and  will  say  no  one  can  find  any  fault  with  them 
as  to  smut,  pack,  or  in  any  other  way.  Same  time  I  will 
not  deny  but  they  show  smut,  more  or  less  ;  but  for  me  to 
agree  to  abide  by  your  customers'  decision    on   the  other 
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side,  there  need  be  no  question  between  us  as  to  any 
ordinary  claim  against  the  goods,  for  it  has  always  been 
understood  on  my  part  to  allow  any  just  claim  that  may 
arise,  but  I  cannot  say  how  far  they  may  carry  tins  smut 
business,  and  I  don't  feel  like  agreeing  to  any  claim  that 
afterwards  may  be  made  on  the  smut  account.  I  thought 
it  was  understood,  when  I  last  talked  with  you,  that  the 
Raspberry  Harbor  1  and  half  lbs.  were  to  remain,  and  I  so 
told  Messrs.  William  L.  Lowell  &  Co.,  so  they  would 
understand  about  the  payments.  I  think  you  best  let 
them  remain  and  not  ship  them  until  I  see  you,  which  I 
hope  will  be  in  8  or  10  days.  (I  refer  to  the  Raspberry 
goods  only).  The  Seal  Harbor  goods,  so  far  as  smut  is 
concerned,  I  have  not  found  any.  and  the  quality  is  good, 
bright,  and  firm. 

The  Isaac's  Harbor  goods  are  not  properly  washed,  and 
I  have  been  to  him  about  it,  but  he  insists  they  are  as 
carefully  packed  as  ever  ;  same  time  they  are  not  washed 
as  they  should  be. 

Port  Hood  tails  "  the  cans  are  very  dirty."  I  hope  the 
pack  is  all  O.  K.  I  explained  to  Mr.  Crane  about  the  cans, 
and  thought  they  should  be  lacquered ;  but.  of  course,  I 
cannot  help  them  being  dirty.  I  still  think  they  should 
be  lacquered  here,  or  on  their  arrival  across,  but  that  is  a 
matter  for  you  to  decide  about.  I  intended  to  lacquer  and 
label  them,  but  you  wanted  them  bright,  and  I%expect  with 
a  pickel  bath  it  is  a  hard  matter. 

We  have  packed  at  Seal  Harbor  32  cases  only  this 
week  ;  it  has  been  a  gale  of  wind  all  week  and  a  heavy 
sea;  to-night  it  is  blowing  very  heav}\  We  have  two 
day's  more  to  fish,  but  we  do  not  intend  to  boil  again  even 
if  it  is  fine  weather ;  the  traps  are  broken  and  ashore,  and 
the  season  is  over.  It  has  left  me  fully  250  cases  less  here 
and  200  at  Raspberry.  Raspberry  will  have  less  than 
1,000  cases,  300  cases  less  than  last  season.  We  will  have 
about  100  cases  more  here  than  last  year.  Such  a  winding 
up  I  have  never  experienced  before.  It  is  so  all  along  the 
coast,  and  must  be  worse  on  North  shore  P.  E.  I.  and  North 
shores  N.  S.  and  N.  B. 

The  increase  in  pack,  if  any,  must  be  west  of  Halifax 
and  from  Newfoundland,  it  has  not  been  this  way. 
Respectfully  yours, 

(Sgd.)        F.  S.  Andrews. 

P.  S. — I  intend  leaving  for  Raspberry  as  soon  as  the 
wind  and  waves  will  allow,  and  hope  to  be  in  Halifax  next 
Saturday. 
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The  findings  of  the  jury  are  as  follows  : 

1.  When  the  goods  were  delivered  in  Halifax  were 
they,  as  to  condition,  in  substantial  compliance  with  the 
description  in  paragraph  4  of  the  contract?     Yes. 

2.  Did  plaintiff,  by  his  agent  or  partner,  agree  to 
waive  the  terms  of  the  contract  as  to  smut  or  stains  at  the 
times  when  the  goods  were  inspected  and  approved  in 
Halifax  ?     No. 

3.  Did  any  of  the  lobsters,  when  delivered  in  Halifax, 
show  inky  stains  or  black  smut  around  the  edges  or  sides, 

.  or  along  the  seams  ?     Yes. 

4.  Did  any  of  the  lobsters,  when  inspected  or  sold  in 
Europe,  show  inky  stains  or  black  smut  around  the  edges, 
or  sides,  or  along  the  seams,  or  on  the  meat  ?     Yes. 

5.  Did  all  the  lobsters  keep  in  Europe  for  9  months, 
as  required  by  the  terms  of  the  contract  ?     No. 

6.  Did  the  plaintiff  sustain  any  damage  by  reason  of 
the  goods  not  being  in  condition,  or  of  the  character 
required  by  the  contracts,  or  by  reason  of  them  not  keep- 
ing in  Europe  for  9  months  ?     Yes. 

7.  At  what  amount  do  you  assess  such  damages  ?  We 
allow  plaintiff  $982.81. 

The  summing  up  is  not  fully  reported  by  the  learned 
judge,  probably  we  have  only  the  substance  of  that  which 
bore  on  the  contested  points  at  the  trial.  It  appears  to  me 
it  means  this  :  First,  dealing  with  the  agreement  in  para- 
graph 4,  that  there  should  be  no  inky  stains  or  black  smut 
inside  of  the  cans,  the  learned  judge  intimated  that  the 
plaintiff  might,  in  case  of  a  breach,  accept  the  goods,  and 
still  maintain  a  claim  for  damages.  Second,  in  respect  to 
the  warranty  to  keep,  that  the  expression  "  keep  "  involved 
freedom  from  smut.  And,  third,  to  effect  a  waiver  of  this 
warranty  to  "  keep  "  there  must  be  a  new  agreement  to  the 
effect  that  a  claim  for  damages  arising  from  breaches  of 
the  contract  would  not  be  pressed. 

The  misdirection  complained  of  is  that  the  learned 
judge,  in  construing  the  warranty  and  directing  the  jury 
as  to  what  the  expression  "  keep  "  in  the  contract  meant, 
rejected  the  contention  of  the  defendant  that  it  meant 
merely  that  the  contents  of  the  cans  would  keep  as  a 
merchantable  article  of  food,  and  told  them  that  it  involved 


Digitized  byVjOOQlC 


396  THE    NOVA    SCOTIA    REPORTS,    1896. 

freedom  from  inky  stains,  or  smut,  the  defects  mentioned 
in  the  contract. 

The  only  other  ground  of  misdirection  alleged  is  that 
the  judge  refused  to  submit  to  the  jury  the  question  ten- 
dered, which  was  as  follows  :  "  Did  plaintiff,  by  his  partner 
or  agent,  approve  the  goods  upon  delivery  in  Halifax  as 
'  being  substantially  in  compliance  with  the  goods  to  be 
furnished  under  the  contract  ?" 

There  was  put  forward  at  the  argument  a  ground  not 
raised  as  an  attack  upon  the  summing  up,  but  as  a  matter 
entitling  the  defendant  to  a  new  trial,  namely,  that  there 
being  indications  of  smut,  when  the  goods  were  inspected 
and  accepted  at  Halifax,  there  was  a  waiver  of  the  war- 
ranty for  the  future  condition  of  the  goods.  But  a  ques- 
tion discussed  at  the  argument  (suggested  I  think  from 
the  bench)  namely,  as  to  whether  the  learned  judge  should 
not  have  asked  the  jury  to  find  the  meaning  of  the  word 
"  keep,"  as  if  it  was  a  technical  word,  is^  not  contained  in 
any  ground  of  appeal,  and  cannot  therefore  be  raised  by 
the  defendant.  He  did  not  put  himself  in  a  position  to 
raise  it  at  the  trial  by  tendering  evidence  to  show  that  it 
had  a  meaning  different  from  the  ordinary  one,  and  what 
that  meaning  was.  It  appears  to  have  been  referred  to  in 
this  way.  The  plaintiff  had  taken  evidence  abroad,  and 
there  was  in  some  of  the  depositions  an  answer  as  to  its 
meaning.  When  the  evidence  under  the  commission, 
executed  in  London,  was  tendered  by  the  plaintiff  at  the 
trial,  the  learned  judge  made  this  note  :  "  Evidence  as  to 
the  meaning  of  the  word  '  keep  '  for  the  present."  Next 
morning  the  learned  judge  made  this  note :  "Mr.  Ritchie, 
(plaintiff  s  counsel)  tenders  evidence  taken  under  commis- 
sion in  Hamburg,  except  as  to  meaning  of  the  word  €  keep.1  " 
Later,  when  the  plaintiff  was  on  the  stand,  this  note 
appears:  "Mr.  Ritchie  proposes  to  ask  the  following 
question  :  Did  these  goods  keep  in  Europe  for  9  months 
after  delivery  to  you  ?  (Objected  to).  I  disallow  the 
question.  Mr.  Ritchie  proposes  to  ask  how  long  did  the 
goods  keep  in  Europe.    (Objected  to).     I  disallow  the  ques- 
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tion  as  involving  the  interpretation  by  witness  of  the  term 
'  keep'  in  the  contract." 

Now,  it  is  sufficient  to  say  that  the  defendant,  at  least, 
is  not  entitled  to  raise  the  question,  and  I  express  no 
opinion  upon  it.  The  question  before  us  is  whether  the 
judge  was  wrong  in  the  meaning  he  assigned  to  it,  not 
whether  it  was  within  his  functions  to  assign  a  meaning 
to  it  when  he  was  trying  the  case  with  a  jury. 

1.  Its  meaning  is  an  important  matter,  because  it  is 
clear  from  the  evidence  that  within  the  9  months  the  con- 
tents of  the  cans  in  a  number  of  the  cases  of  lobsters  were 
seriously  affected  with  smut.  The  jury  have  indeed 
decided  that  fact,  but  this  is  subject  to  the  legal  question 
as  to  the  summing  up  upon  which  their  findings  are  based. 

In  respect  to  such  a  defect  as  this  smut,  and  such  a 
result  as  happened  here,  I  think  it  may  safely  be  said  that 
one  would  hardly  expect  to  find  in  a  contract  a  stipulation 
that  the  goods  should  be  free  from  smut  when  delivered, 
and  a  warranty  for  the  future  condition  of  the  goods,  not 
involving  a  provision  protecting  against  smut.  There  is 
certainly  an  occasion  for  protection.  It  is  a  defect  which 
has  to  do  with  the  condition  of  the  lobsters  in  contact 
with  the  tin.  It  is  an  uncertain  and  a  hidden  defect,  and  it 
develops  some  time  after  the  packing.  It  spreads  to  the 
meat  and  liquid,  of  which  an  ounce  is  allowed  in  each  tin 
of  1  lb. 

When  the  word  "  keep  "  is  used,  I  see  no  reason  why 
the  parties  should  not  intend  it  to  prohibit  defects  to  which 
their  attention  has  been  specially  called  in  the  contract, 
and  to  which  the  tinned  lobsters  are  peculiarly  subject- 
Defects  in  respect  to  food  of  various  kinds  may  exist,  such 
as  rust,  sourness,  taint,  rancidity,  or  decay.  In  canned 
lobsters  one  defect  is  smut,  and  the  expression  "  keep  " 
seems  to  be  apt  and  applicable  to  warrant  against  its 
occurrence,  and  requires  the  article  to  retain  its  qualities, 
to  remain  unimpaired.  For  aught  that  appears,  it  may  be 
the  only  defect  to  which  the  article,  preserved  as  it  is,  is 
subject  within  9  months,  and  I  think  that  is  a  reason  for 
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not  going  outside  of  the  contract  for  its  construction. 
The  contention  on  the  part  of  the  defendant  is,  that  it 
means  that  the  articles  are  to  keep  in  a  merchantable  con- 
dition for  9  months,  but  it  appears  to  me  that  if  that 
contention  means  anything,  it  is  qualifying  or  cutting 
down  the  word,  and  it  is  reading  words  into  the  contract. 
That  modification  implies  deterioration,  which  is  the 
opposite  of  "  keeping."  Looking  at  the  word  in  its  ordin- 
ary acceptation,  an  article  of  food  can  hardly  be  said  to 
retain  its  qualities,  or  remain  unimpaired,  when  it  is  inky 
or  smutty,  and  the  liquid  is  in  contact  with  smut.  The 
meat  is  no  longer  "  bright,"  for  I  notice  that  expression  is 
used  in  the  description.  I  think  the  learned  judge's  ruling 
should  be  sustained. 

2.  As  to  the  alleged  waiver  of  the  warranty,  I  am  of 
the  opinion  that  there  was  not  any  thing  said  or  done  which 
would  constitute  a  waiver.  It  was  quite  open  to  the 
plaintiff'  to  take  the  goods  and  rely  upon  his  action  for  a 
breach  of  warranty.  He  would  not  thereby  waive  any 
right  which  he  had  to  maintain  an  action.  In  respect  to 
the  portions  of  the  shipments  by  the  "  Duart  Castle"  and 
"  Damara,"  there  was  no  discussion.  They  reached  London 
before  the  discussion  took  place.  The  plaintiff  's»first  cable 
to  his  agent  at  Halifax  from  London,  complaining  of  the 
lobsters,  appears  to  have  been  sent  the  18th  of  June. 
True,  there  was  what  was  called  the  inspection  in  Halifax. 
But  opening  cans  to  detect  smut  at  that  stage  seems  to  me 
to  be  almost  as  ineffective  as  the  inspection  of  the  boots 
intended  for  the  French  army  which  had,  in  some  cases, 
paper  in  the  soles.  When  the  complaint,  set  on  foot  by 
the  cable  of  the  18th  June,  reached  the  plaintiff,  he  came 
to  Halifax,  and  an  examination  was  made,  probably  in 
connection  with  the  shipment  by  the  "  Ottawa."     He  say*  : 

"Am  defendant.  Have  been  a  lobster  packer  about  20 
years.  I  came  to  Halifax  about  middle  of  June.  I  met 
Mr.  Gilbertson  at  his  office.  He  told  me  he  had  a  cable 
from  Mr.  Wurzburg  to  reject  all  contracts  that  showed 
smut.  Mr.  Gilbertson,  Mr.  Crane,  and  I,  then  examined 
my  goods.     We  opened  8  or  10  cases  from   each   parcel, 
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carried  the  cans  to  the  office,  and  examiner!  them  in  the 
presence  of  each  other.  We  saw  slight  traces  of  9tains  in 
some  few  can^.  In  every  other  way  goods  were  according 
to  contract.  Found  only  stains,  not  what  I  would  call 
smut.  No  decision  was  come  to  on  that  occasion.  Next 
day  we  made  further  examination  of  other  cases.  I  told 
him  I  wanted  him  either  to  accept  the  goods  or  reject 
them.  (Objected  to).  Mr.  Gilbertson  did  not  come  to  any 
conclusion  that  day.  Next  day  Mr.  Gilbertson  told  me  he 
had  received  a  cable  message  from  Mr.  Wurzburg  to  for- 
ward all  Andrews' goods  on  contract  as  this  question  of 
smut  had  come  up.  I  tdd  Mr.  Gilbertson  I  would  not 
allow  the  gocds  to  go  forward  with  any  claims  as  to  smut 
against  them.  The  only  answer  he  gave  me  was,  that  Mr. 
Wurzburg  had  cabled  and  the  goods  must  go  forward.  I 
told  them  they  couldn't  go  further,  or  any  future  goods 
with  any  claim  of  t>mut,  unless  it  developer]  it  on  exami- 
nation at  Halifax.  It  was  about  that  time  that  I  made  a 
further  sale  of  the  same  kind  of  goods  to  him,  except  that 
thi.s  new  sale  permitted  broken  meat.  I  have  found  from 
experiment  that  if  stain  or  smut  does  not  show  itself  in 
three  weeks  it  will  not  do  so  later,  and  that  it  does  not 
spread.  I  used  a  good  grade  of  tin  plate.  The  condition 
of  the  goods  was  as  good  as  any  ever  packed.  On  the 
occasion  spoken  of  above,  Mr.  Gilbertson  wanted  to  let 
claims  on  account  of  the  goods  be  considered  afterwards. 
I  said  if  there  were  any  claims  they  must  be  settled  then. 
I  wanted  him  to  reject  the  goods  if  they  did  not  suit." 

Mr.  Crane  refers  to  the  same  matter,  and  he  says  that 
Gilbertson  said  he  could  not  reject  thein  as  he  had  sold  the 
goods.  The  cable  of  the  22nd,  to  which  the  defendant 
evidently  refers,  is  to  the  following  effect :  kt  5051  (i.  e.,  Seal 
Harbor  lobsters)  dangerous  (i.  e.t  very)  smutty  but  will 
accept  fill  contracts  (i.  e.y  to  fulfil  contracts  with  continen- 
tal buyers)  claiming  afterwards." 

Gilbertson  had  this  for  his  guidance.  And  1  fail  to  see 
any  evidence  that  the  parties  at  Halifax  made  any  agree- 
ment on  the  subject,  express  or  implied.  The  defendant's 
letter  of  the  24th,  wherein  he  makes  an  appeal  to  the 
plaintiff'  himself,  confirms  this  view.  The  position  taken 
in  Halifax  on  the  part  of  the  plaintiff  appears  to  be  sound 
in  law,  and  the  defendant  could  not  drive  him   to  reject 


Digitized  by  VjOOQ  IC  _ 


400  THE     NOVA     SCOTIA     REPORTS,     1890. 

the  lobsters  with  the  imperfect  opportunity  he  had  for 
forming  an  opinion  upon,  not  only  all  the  lobsters  from 
one  factory,  but  the  produce  of  all  the  factories  and  all  of 
the  shipments. 

It  is  clear  that  in  Halifax  at  that  time,  so  far  as  the 
examination  went,  the  meat  was  not  discovered  to  be 
tainted  with  smut,  and  the  traces  of  it  upon  the  cans  were 
observable  in  some  cases  only.  How  could  there  be  a 
waiver  by  implication  of  a  warranty  for  the  future  condi- 
tion of  the  goods  by  reason  of  anything  which  took  place 
in  Halifax  ? 

The  defendant's  position  to  have  a  return  of  the  goods 
is  answered  simply  by  saying,  there  was  nothing  in  the 
agreement  providing  for  a  return  of  them,  and  the  defend- 
ant had  not  the  option  of  taking  them  back.  If  the 
plaintiff  had  a  right  to  reject  the  goods,  that  right  was 
cumulative.  Northwood  v.  Rennie,  3  Ont.,  App.  37.  Of 
course,  a  failure  to  accept  defendant's  offer  and  return  the 
goods  might  in  some  cases  affect  the  bona  fide*  of  his 
statement  that  a  defect  existed.  But  in  this  case,  with 
his  contracts  made,  with  the  uncertainties  which  existed, 
and  the  difficul  ties  of  judging  of  the  condition  of  the  goods 
from  samples,  he  was  fully  justified  in  notifying  the 
defendant  that  he  would  claim  damages,  and  in  taking  the 
goods,  and  he  would  not  thereby  leave  the  evidence  taken 
abroad,  as  to  defects  in  the  goods,  open  to  attack  upon  that 
score.  However,  that  would  be  a  matter  for  the  jury 
merely. 

3.  The  other  ground  o  f  misdirection,  to  which  I  have 
referred,  namely,  not  submitting  to  the  jury  the  question 
which  the  learned  counsel  framed,  was  not,  I  think,  argued, 
at  least  not  very  fully.  I  think  the  second  question  which 
was  put  was  the  proper  one.  It  is  not  clear  what  the 
rejected  question  means.  But  if  the  defendant's  counsel 
contended  that  the  acceptance  of  the  goods  constituted 
such  an  approval  as  would  amount  to  an  implied  waiver  of 
the  stipulation  as  to  stains  and  smut,  I  think  the  learned 
judge  properly  disposed  of  the  contention  in  the  first  clause 
of  the  report  of  the  summing  up. 
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I  have  already  referred  to  this  matter  in  connection 
with  the  warranty  that  the  goods  should  keep.  I  have 
called  that  a  warranty.  The  stipulation  against  smut  is 
also  a  warranty.  It  is  immaterial  now,  as  the  contract  was 
not  repudiated  by  the  plaintiff  and  the  goods  rejected, 
whether  it  was  a  condition  or  a  warranty.  The  plaintiff, 
if  it  was  a  condition,  elected  to  treat  it  as  a  warranty. 
Whether  he  could  reject  the  goods  after  having  accepted 
part  is  also  not  now  material.  The  stipulation,  whether  a 
condition  or  a  warranty,  is  now  to  be  considered  as  a  war- 
ranty, and  the  remedy  is  an  action  upon  that  warranty  for 
damages.  The  warranty  survives  the  acceptance  of  the 
goods.  In  Heilbutt  v.  Hickson,  L.  R.,  7  C.  P.,  451,  Bovill, 
C.  J.,  quotes  from  Behn  v.  Burness,  as  follows : 

"  Still,  if  he  received  the  things  sold,  and  has  the 
enjoyment  of  it,  he  cannot  afterwards  treat  the  descriptive 
statement  as  a  condition,  but  only  as  an  agreement,  for  a 
breach  of  which  he  may  bring  an  action  to  recover 
damages." 

And  second,  from  a  note  to  Wms.  Saunders. Vol.  l,p.  554 

"  Where  it  appears  that  the  consideration  has  been 
executed  in  part,  that  which  was  before  a  warranty,  or 
condition  precedent,  loses  the  character  of  a  condition,  or, 
to  speak  more  properly,  ceases  to  be  available  as  a  condi- 
tion, and  becomes  a  warranty  in  the  narrower  sense  of  the 
word,  namely,  a  stipulation  by  way  of  agreement,  for  the 
breach  of  which  compensation  must  be  sought  in  damages." 
See  also  AMI  v.  Church,  1  S.  C.  C,  442. 

The  law  is  thus  stated  in  Benjamin  on  Sales : 

"  Where  the  goods  delivered  to  the  buyer  are  inferior 
in  quality  to  that  which  was  warranted  by  the  vendor,  the 
buyer  has  the  choice  of  four  remedies.  First,  he  may 
refuse  to  accept  the  goods  and  return  them,  except  in  the 
case  of  a  specific  chattel  in  which  the  property  has  passed 
to  him,  as  explained  in  the  preceding  chapter.  Secondly, 
he  may  accept  the  goods  and  bring  a  cross  action  for  the 
breach  of  the  warranty."     (I  omit  the  other  cases). 

Then  it  is  said,  p.  942: 

"  The   second    proposition,  that  the   buyer  may,  after 
receiving   and   accepting   the  goods,   bring  his  action  for 
26— K.  S.  R.  28. 
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damages,  in  case  the  quality  is  inferior  to  that  warranted 
by  the  vendor,  needs  no  authority.  It  is  taken  for  granted 
in  all  the  cases,  there  being  nothing  to  create  an  exception 
from  the  general  rule,  that  an  action  for  damages  lies  in 
every  case  of  a  breach  of  promise  made  by  one  man  to 
another  for  a  good  and  valuable  consideration." 

In  Pollock  on  Contracts,  p.  511,  it  is  said  : 

"  The  warranty  retains  its  peculiar  effect  in  this,  that  if 
the  buyer  choses  to  accept  the  goods  he  has  a  distinct  col- 
lateral right  of  action  on  the  warranty." 

I  cite  two  American  cases  merely  because  they  are  like 
this  one  ;  one  from  the  court  of  appeal  in  New  York,  the 
other  from  the  supreme  court  in  Maine.  Fairbank  Can- 
ning Co.  v.  Metzger,  23  N.  E.  Reporter,  373  ;  and  Morse  v. 
Moore,  22  Atlantic  Reporter,  362.  The  plaintiff  in  this 
case  is  not  in  the  position  of  a  person  defending  an  action 
brought  for  the  price  of  the  good?.  That  was  Coulston 
v.  Chapman,  L.  R.  2  H.  of  L.,  Scotch,  250.  Neither  is  he 
insisting  on  a  right  to  rescind  the  whole  contract  and 
return  the  goods.  Inspection  and  acceptance  would  be 
material  in  those  cases,  but  he  is  bringing  an  action  upon 
this  stipulation  that  there  should  be  no  inky  stains  or 
black  smut  inside  of  the  cans,  etc.,  and  he  claims  damages 
for  the  breach.  That  his  agent  did  not,  in  respect  to  the 
first  two  shipments,  discover  inky  stains  or  black  smut, 
upon  the  examination  at  Halifax  of  some  of  the  cans,  was 
evidence  for  the  jury  that  none  existed,  and  I  may  also  add 
that  the  fact  that  Mr.  Andrews  volunteered  to  make  good 
any  reasonable  claims  which  there  might  be  in  connection 
with  the  first  two  shipments,  was  some  evidence  that  there 
were  defects.  And,  in  respect  to  the  later  shipments,  after 
the  discussion,  the  plaintiff's  position  was  defined  and  the 
defendant  had  notice  of  it.  But  that  there  was  either  a 
waiver  of  the  warranty,  or  matter  constituting  an  estoppel, 
to  prevent  its  being  insisted  upon,  I  see  no  evidence  to  sup- 
port such  a  pretension.  Acceptance  of  the  goods  was  not 
a  waiver.  There  was  no  agreement  to  waive  it.  And  the 
plaintiff  elected  to  treat  it  as  a   breach   of   warranty  and 
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claimed  damages,  and   he  notified   the  defendant  that  he 
would  do  so. 

4.  The  learned  counsel  for  the  plaintiff  also  contended 
that  he  was  entitled  to  have  the  judgment  sustained,  even 
if  there  was  a  mistake  in  the  direction  as  to  the  meaning 
of  the  word  "  keep,"  and  that  the  same  evidence  and  find- 
ings showed  a  breach  of  the  warranty  that  there  should  be 
no  inky  stains  or  black  smut  inside  of  the  cans,  etc.,  or  on 
the  meat,  entitling  the  plaintiff  to  the  same  damages.  I 
suppose  objections  will  occur  to  the  minds  of  those  who 
are  accustomed  to  the  old  system  of  trial  by  jury  in  com- 
mon law  cases,  but,  under  the  piesent  system,  the  court  is 
not  obliged  to  grant  a  new  trial,  if  it  can  come  to  the  same 
conclusion  as  that  reached  by  the  jury,  without  drawing 
inferences  of  fact  inconsistent  with  the  findings.  R.  S., 
Ch.  104,  Order  37,  Rule  6  ;  Order  38,  Rule  10;  Hamilton 
v.  Johnston,  5  Q.  B.  D.,  263. 

The  third  finding  is  to  the  effect  that  some  of  the 
lobsters,  when  delivered  in  Halifax,  showed  inky  stains  or 
black  smut  around  the  edges  or  sides,  or  along  the  seams. 
The  fourth  finding  is  to  the  effect  that  some  of  the  lob- 
sters, when  in  Europe,  showed  inky  stains  or  black  smut 
around  the  edges  or  sides,  or  along  the  seams,  or  on  the 
meat.  The  damages  were  assessed  indiscriminate! v  in 
respect  to  the  two  warranties.  I  shall  deal  with  that  later. 
The  first  finding,  in  answer  to  a  question  suggested  by  the 
learned  counsel  for  the  defendant,  was  to  the  effect  that 
when  the  goods  were  delivered  in  Halifax  they  were,  as  to 
condition,  in  substantial  compliance  with  the  description  in 
paragraph  4  of  the  contract ;  that  is,  that  there  should  be 
no  inky  stains  or  black  smut  inside  of  the  cans. 

Reading  this  with  the  other  findings  there  is  an 
apparent  inconsistency.  I  think  that  the  inapt  use  of  the 
word  "substantial"  in  the  question  makes  it  necessary  to 
construe  the  answer.  The  jury  took  it  for  granted  that 
there  was  to  be  some  latitude  allowed,  and,  dealing  with  a 
large  transaction,  the  delivery  of  upwards  of  3,000  cases 
in  the  courso  of  the  season,  and   the   indications  of  smut 


Digitized  byVjOOQlC 


404  THE     NOVA     SCOTIA     REPORTS,     1890. 

upon  a  small  proportion,  they  thought,  no  doubt,  that  this 
answer  was  justified.  The  other  answers  are  more  specific, 
and  must  control.  But  the  inconsistency  is  not  real.  The 
jury  were  dealing  with  appearances  only.  And  while  they 
found  that  the  goods  were  in  substantial  compliance  with 
the  contract,  they  were  not  necessarily  finding  against  the 
existence  of  the  incipient  and  hidden  defect,  which  had  so 
extensively  developed  by  the  time  they  reached  the 
European  market.  In  respect  to  the  construction  of  find- 
ings, see  Moore  v.  Connecticut  Mutual  Co.,  3  Ont.,  App. 
202 ;  Star  Kidney  Co.  v.  Greenivood,  5  Ont.,  28  ;  Furlong 
v.  Carroll,  7  Ont.,  App.  154. 

Now  the  warranty  against  smut,  irrespective  of  the 
warranty  to  keep,  was  ample  to  cover  the  defects  proved 
to  have  been  discovered  in  Europe. 

It  is  quite  clear — no  one  contends  to  the  contrary — 
that  the  ill  condition  of  the  goods  there  was  produced  in 
the  course  of  manufacture.  Every  theory  about  smut 
ascribes  it  to  something  in  the  condition  of  the  lobsters  in 
contact  with  the  tin.  There  is  no  intervening  cause  to 
account  for  the  effect.  This  defect  then  existed  ;  it  was 
partially  discovered  and  partially  undiscovered  at  the  time 
of  the  delivery.  There  was  what  Mr.  Justice  Bliss,  in 
Hardy  v.  Fair  banks,  James  437,  called  "an  incipient  taint." 
That  case  was  about  the  sale  of  a  lot  of  salmon  in  barrels, 
and  the  court,  speaking  through  that  learned  judge,  held 
that  a  contract,  amounting  to  a  warranty  of  goods  sold,  is 
violated  if  the  articles,  owing  to  a  secret  defect  existing  at 
the  time  of  the  sale,  afterwards  become  deteriorated  in 
value.     He  said  : 

"  The  question  of  fact  upon  which  the  whole  case 
turned  was  whether  the  fish  were,  or  were  not  sound,  well 
cured,  and  free  from  taint  when  purchased  by  Noble,  and 
delivered  to  him  here,  involving,  of  course,  the  inquiry 
whether  there  was  any  incipient  taint,  though  then  lurk- 
ing and  undiscovered,  which  subsequently  spread  and  pro- 
duced the  loss  complained  of." 

The  verdict  for  the  defendant  was  set  aside  in 
consequence   of  the   cogency   of   the  evidence  as   to   the 
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condition  of  the  salmon  when  landed  in  Boston  from 
Halifax,  notwithstanding  the  very  strong  evidence  that 
was  given  to  show  that  the  fish  had  been  properly  treated 
from  the  time  they  were  taken  out  of  the  water  until  they 
were  delivered  to  the  purchaser. 

I  have  endeavored  to  show  that  there  was  nothing,  by 
reason  of  the  acceptance  of  the  goods,  or  otherwise,  to  pre- 
vent a  recovery  of  damages  in  respect  to  the  warranty 
against  smut,  so  far  as  the  smut  was  developed  or  discovered 
at  Halifax.  The  case  to  which  I  have  referred  shows  that 
there  may  a  recovery  in  respect  to  the  smut  that  had  not 
developed,  but  was  then  incipient  and  hidden,  and  was  not 
discovered  until  the  goods  were  opened  for  use  in  Europe. 

Now,  we  have  these  findings  that  there  was  "  smut/' 
and  also  that  the  goods  did  not  "  keep,"  which,  under  the 
direction  of  the  learned  judge,  meant  the  presence  of  smut 
— equivalent  expressions.  Thus  the  whole  question  was 
the  question  of  smut.  It  is  not  material  whether  the 
expression  "  not  keeping,"  when  used  to  designate  the 
spreading  of  the  incipient  and  hidden  defect,  is  apt  or  not — 
I  think  it  is — provided  it  is  clear  that  it  is  used  as  the 
equivalent  of  that.  The  judge  may  call  it  "  not  keeping," 
and  the  jury  may  include  damages  for  "  not  keeping,"  but 
they  mean  the  developing  of  smut,  and  nothing  else.  The 
jury  then  found  that  the  plaintiff,  by  reason  of  the  smut 
in  the  cans,  in  the  liquid,  or  on  the  meat,  sustained  damages 
to  the  extent  of  8928.81.  I  think  that  the  findings  of  the 
jury,  upon  the  controverted  evidence,  and  the  uncontro- 
verted  evidence,  (which  high  authority  has  decided  may  be 
used,  Connecticut  v.  Moore,  6  App.  Ca.,653)  show  that  there 
has  been  a  breach  of  the  warranty  against  smut,  and  that 
the  damages  for  that  breach  are  properly  represented  by 
the  amount  found  by  the  jury,  and  that  the  case  may  be 
disposed  of  without  reference  to  the  meaning  of  the 
expression  "  keep  "  in  the  warranty  to  keep. 

5.  The  learned  counsel  for  the  defendant  contended  that 
the  deposition  of  Lauezzari  was  improperly  received,  because 
it  appeared  that  he  was  not  sworn  before  the  examination 
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commenced.  But  he  was  sworn  when  he  signed  the  deposi- 
tion, or  just  afterwards,  and  all  affidavits  are  sworn  at  that 
period.  He  could  not  escape  a  prosecution  for  perjury 
upon  such  a  document. 

If  there  is  anything  in  the  instructions  at  variance  with 
this  mode  of  taking  the  deposition,  it  was  not  called  to 
our  attention.  And,  further,  if  there  was,  it  is  one  of  the 
irregularities  of  which  there  should  be  notice,  and  which 
should  have  been  moved  against  in  chambers. 

I  have  come  to  the  conclusion  that  the  application  for  a 
new  trial  should  be  dismissed,  and  with  costs. 


BULMER   V.  O'SULLIVAN,  ET   AL. 

Before   McDonald,   C.  J.,  Ritchie,  J.,  Townshend,  J.,  and 
Graham,  E.  J. 

Solicitor  —  Action    against   police  for  forcible   expulsion  from  court  and 

imprisonment  —  Question   of  mixed  law  and  fact — Second  assault — 

Direction*  of  trial  judye  to  jury— Effect  oh  to  appeal  where,  no 

exception*  taken  to  —  A  fwewrme ni  of  damages. 

Plaintiff,  a  solicitor,  was  removed  from  the  courtroom  of  the  Halifax  City 
Civil  Court,  by  order  of  the  stipendiary  magistrate,  for  alleged  mis- 
conduct while  attending  the  court  in  the  discharge  of  his  professional 
duties.  He  returned,  in  the  course  of  a  few  minutes,  and  was 
directed  by  the  police  to  leave.  Having  refused  to  do  so,  he  was 
forcibly  expelled,  and  locked  up  in  one  of  the  cells,  or  police  detention 
rooms. 

The  jury  found  at  the  trial,  under  the  directions  cf  tbe  presiding  judge, 
that  the  second  removal,  and  the  imprisonment  thereafter,  were  unwar- 
ranted, and  unjustifiable,  and  they  assessed  damages  against  the  police, 
who  took  part  in  the  removal,  in  the  sum  of  $700. 

Held,  that  the  propriety  of  the  se:ond  removal  of  plaintiff  was  a  mixed 
question  of  law  and  fact,  and,  the  jury  having  found  as  they  did,  under 
the  directions  of  the  court,  and  no  exception  having  been  taken  to  such 
directions,  defendants'  appeal  on  this  point  must  fail. 

Held,  also,  that  plaintiff  having  been  punished  for  the  first  offence,  by 
order  of  the  Court,'  it  could  not  be  pleaded  to  justify  tbe  second 
assault  and  imprisonment. 

Held,  also,  assuming  defendants'  conduct  to  have  been  illegal,  that  the 
amount  of  damages  assessed  was  not  excessive. 

This  was  an  action  for  assault  and  false  imprisonment. 
The  plaintiff,  a  solicitor,  while  engaged  in  the  discharge  of 
professional  duties  in   the  city  civil  court  of  the  city  of 
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Halifax,  was,  by  the  order  of  the  stipendiary  magistrate, 
expelled  from  the  court  room  by  the  defendants,  or  some 
of  them,  officers  of  the  city  police  force.  The  defendants 
pleaded  a  denial  of  the  assault,  and,  as  a  justification,  that 
they,  in  expelling  the  plaintiff  from  the  court,  and  in  all 
they  did  on  the  occasion  referred  to,  acted  under  the  order 
of  the  presiding  magistrate.  It  appeared  from  the 
evidence  that,  when  the  magistrate  ordered  the  plaintiff's 
removal,  he  was  expelled  from  the  court  room  by  force, 
that  is,  with  the  force  necessary  to  remove  him  against  his 
will ;  that,  after  the  plaintiff  had  been  put  out  of  the  court 
room,  he  returned  to  the  room  in  about  five  minutes  time, 
without  leave  from  the  judge,  and  that,  thereupon,  he  was 
requested  by  some  of  the  police  to  leave  the  room.  This  he 
refused  to  do,  and  he  was  again  expelled  from  the  room  by 
force,  and  locked  up  in  one  of  the  police  detention  rooms, 
or  cells.  In  answer  to  questions  submitted  to  them  by 
the  learned  trial  judge,  the  jury  handed  in  the  following 
findings : 

1.  That  the  order  for  the  removal  of  John  T.  Bulmer 
was  given  by  the  magistrate  at  the  police  court  on  June 
5th,  1894. 

2.  That,  as  to  the  first  removal,  the  action  was  justifi- 
able, and  that  undue  violence  was. not  used  by  the  police. 

3.  That  the  second  removal,  and  the  imprisonment  of 
John  T.  Bulmer,  were  unwarranted,  and  unjustifiable. 

4.  That  the  chief  of  police  was  not  in  the  court  room 
until  after  the  second  removal  of  John  T.  Bulmer. 

5.  That  the  deputy,  ctief  of  police,  and  Policemen 
John  Nickerson, Lewis  Nickerson.Boyle,  Hamlin,  and  Kuhn, 
made  the  illegal  removal  and  imprisonment  of  the  plaintiff. 

6.  That  damages  should  be  assessed  against  the  above 
named  defendants  in  the  amount  of  $700. 

And,  thereupon,  the  learned  judge  directed  the  verdict 
to  be  entered  as  follows  : 

For  the  plaintiff  against  the  defendants  Chas.  Nicker- 
son, John  Nickerson,  Lewis  Nickerson,  Philip  Boyle,  William 
Hamlin,  George  Kuhn,  and  Andrew  J.  Sullivan,  for  seven 
hundred  dollars  damages,  and  verdict  in  favor  of  defend- 
ants John  O'Sullivan,  John  Baker,  and  Wm.  Collins. 


Digitized  byVjOOQlC 


408  THK    NOVA    SCOTIA    REPORTS,    1896. 

This  appeal  was  against  the  third  finding  of  the  jury. 
"  That  the  second  removal  and  imprisonment  of  John  T. 
Bulmer  were  unwarranted  and  unjustifiable." 

1895,  Nov.  26th.  A.  Drysdale,  Q.  C,  in  support  of 
appeal. — The  damages  are  excessive.  There  is  no  pretence 
of  malice.  Defendants  were  justified  in  doing  everything 
necessary  to  keep  plaintiff  excluded,  using  no  unnecessary 
violence.  Defendants  were  merely  carrying  out  the  order 
of  the  court.  Young  v.  Taylor,  23  Ont.,  513;  Crim.  Code, 
1892,  sec.  908. 

B.  Russell.  Q.  C,  and  F.  T.  Congdon,  contra. — When 
plaintiff'  was  once  removed  the  order  of  the  court  was 
executed.  There  was  no  further  order  given.  Plaintiff 
had  the  same  right  to  return  that  any  other  individual 
would  have,  provided  he  created  no  further  disturbance. 
An  order  which  has  the  effect  of  depriving  any  one  of  his 
liberty  must  be  strictly  construed.  As  to  excessive 
damages,  Praed  v.  Graham,  24  Q.  B.  D.,  55  ;  McOrath  v. 
Bourne,  10  Irish  Reps.  Com.  Law,  160 ;  Loft,  771 ;  Wilson, 
160  ;  1  C.  B.,  841  ;1M.&  G.,  222  ;  5  Taunt,  442  ;  Levy  v. 
Reid,  6  S.  C.  C,  482  ;  Cossttt  v.  McDonald,  18  S.  C.  C,  222. 

A.  D)~y8dale  in  reply. — The  second  entry  is  not  to  be  dis- 
tinguished from  the  circumstances  attending  the  ejecting 
of  plaintiff.  The  plaintiff  forced  his  way  back  instanter. 
The  whole  thing  is  one  transaction. 

1896,  March  21st,  McDonald,  C.  J.— We  had  no 
report,  at  the  argument,  of  the  charge  and  instructions  of 
the  learned  trial  judge  to  the  jury,  nor  was  the  correctness 
of  the  learned  judge's  charge,  in  point  of  law,  disputed. 
The  question,  then,  for  decision  is,  whether,  on  the  return  of 
the  plaintiff  to  the  court  room,  under  the  circumstances 
disclosed  in  the  evidence,  the  persons  removing  him  were 
justified  in  doing  so,  under  the  first  order  of  the  court,  and 
without  any  order  for  the  second  removal.  That  is  a 
question  of  mixed  law  and  fact  which,  under  the  instruc- 
tions of  the  learned  judge,  the  jury  have  found  in  favor  of 
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the  plaintiff.  As  I  have  said,  no  exception  has  been  taken 
to  the  judge's  instructions  to  the  jury,  and  as,  in  my 
opinion,  there  was  ample  evidence  to  justify  the  finding  of 
the  jury,  if  they  were  instructed  by  the  learned  judge  that, 
in  point  of  law,  the  plaintiff  was  properly  and  justifiably 
in  the  court  room,  at  the  time  of  what  is  called  the  second 
removal,  the  appeal,  on  that  point,  in  my  opinion,  fails.  It 
was  also  excepted  that  the  damages  were  excessive,  but, 
assuming  the  illegality  of  the  defendants'  conduct,  the 
damages  cannot,  in  my  opinion,  be  considered  excessive. 
It  is  tiue,  I  regret  to  say,  that  the  plaintiff,  before  his 
removal  from  the  court,  appeared  to  have  lost  his  self 
control,  and  conducted  himself  in  a  manner  highly  repre- 
hensible in  any  person  while  in  a  court  of  justice,  but  more 
especially  to  be  condemned  in  a  member  of  the  bar,  but 
having  been  punished  for  that  offence  by  the  order  of  the 
court,  it  cannot  be  pleaded  to  justify  the  subsequent  illegal 
assault  and  imprisonment.  The  damages  are,  considering 
the  circumstances  of  the  defendants,  perhaps  larger  than  I 
would  have  considered  sufficient,  but  the  indignity  to  the 
plaintiff  was  such  that  I  do  not  feel  myself  at  liberty  to 
interfere  with  the  finding  of  the  jury.  The  appeal  will  be 
dismissed  with  costs. 


Digitized  byVjOOQlC 


410  THE    NOVA    SCOTIA    REPORTS,    1896. 


Stairs  et  al.  v.  Allan  et  al. 

Before  McDonald,  C.  J  ,  Townshrnd,  J.,  Graham,  E.  J.,  Mbagher  and 

Henry,  J.  J. 

Bid  of  lading — Claim*  under —Bight  of  parties  to  make  agreement  ait  to 
court  to  try — Order  for  service  out  of  the  province  —  Where  there  is 
uncertainty  an  to  meaning  of  agreement — Proper  course  in  such  case — 
Words  of  contract  as  to  damage,  short  delivery,  dec —  Held  to  extend  to 
non-delivery  of  the  whole — British  North  America  Act,  s.  9£t  sub-iecs. 
IS,  14 — Power  of  Provincial  Parliament  to  make  enactments  under  as 
to  service  of  trrits  abroad. 

Plaintiffs  brought  an  action  in  the  Supreme  Court  of  Nova  Scotia  against 
defendants  who  resided  in  England,  in  Scotland,  and  in  the  province  of 
Quebec,  on  account  of  the  non-delivery  of  certain  goods,  which  were 
shipped,  in  Liverpool,  England,  to  be  carried  by  defendants*  steamer, 
and  delivered  to  plaintiffs  at  Halifax,  N.  S. 

There  was  a  clause  in  the  bill  of  lading  providing  that  "  claims,  if  any,  for 
loss  by  damage,  short  delivery,  or  any  other  cause  shall,  at  the  option 
of  the  ship's  owner,  be  settled  direct  with  the  agents  of  the  line  in 
Liverpool,  according  to  British  law,  with  reference  to  which  this  con- 
tract is  made,  to  the  exclusion  of  proceedings  in  any  other  country." 

Plaintiffs  obtained  an  ex  parte  order  for  service  upon  defendants  out  of  the 

Srovince.  This  order  having  been  set  aside  with  costs  by  order  of  a 
udge  at  Chambers, 

Held,  reversing  the  decision  of  the  Chambers  Judge,  that,  as  there  was  an 
uncertainty  as  to  the  sufficiency  of  the  words  of  the  contract  to  exclude 
the  jurisdiction  of  the  court,  the  proper  course  was  to  allow  the  service 
of  the  writ  abroad,  leaving  the  meaning  of  the  provision  to  be  deter- 
mined subsequently. 

Held,  also,  (Graham,  E.  J.,  dissenting),  that  plaintiffs  were  entitled  to 
their  order  with  costs. 

Per  Henry,  J., 

Held,  that  where  there  are  two  courts  of  co-ordinate  jurisdiction,  one 
of  which  is  a  foreign  court,  and  the  parties  contract  that  the  foreign 
court  shall  have  exclusive  jurisdiction,  they  may  be  held  to  their 
agreement. 

Held,  also,  that  the  words  of  the  contract  as  to  short  delivery,  etc.,  were 
sufficient  to  cover  a  claim  for  the  non-delivery  of  the  whole  of  the  goods 
shipped. 

Held,  fclso,  that,  under  the  provisions  of  the  British  North  America  Act, 
Bee.  92,  sub- sees.  13,  14,  referring  to  property  and  civil  rights,  and  the 
administration  of  justice,  including  procedure  in  civil  matters,  it  is 
within  the  powers  of  a  provincial  legislature  to  authorize  service  upon 
defendants  resident  abroad. 

This  was  an  action  brought  by  plaintiffs  against  defend- 
ants to  recover  payment  of  the  sum  of  $99.45,  being  the 
amount  of  an  invoice  of  40  bales  of  oakum,  shipped  from 
Liverpool,  G.  B.,  per  defendants'  steamship  "  Corean,"  under 
bill  of  lading  dated  February  12th,  1895,  the  goods  having 
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been  destroyed  by  fire,  at  the  railway  wharf  at  Halifax, 
before  delivery  to  plaintiffs,  to  whom  they  were  eon- 
signed. 

The  bill  of  lading  contained  a  clause  providing  that 
claims,  if  any  for  loss  by  damage,  short  delivery,  or  any 
other  cause  should,  in  the  option  of  the  ship's  owner,  "  be 
settled  direct  with  the  agents  of  the  line  in  Liverpool 
according  to  British  law,  with  reference  to  which  this  con- 
tract is  made,  to  the  exclusion  of  proceedings  in  any  other 
country."  There  was  a  further  clause  to  the  effect  that,  in 
accepting  the  hill  of  lading,  the  shipper,  or  other  agent  of 
the  owner  of  the  property  carried,  accepted  all  stipulations, 
exceptions,  and  conditions,  etc. 

Plaintiffs  having  brought  their  action  in  the  supreme 
court  of  Nova  Scotia,  and  obtained  an  order  for  service 
upon  defendants  out  of  the  jurisdiction,  an  order  was 
granted  by  Weatherbe,  J.,  at  chambers,  December  21st, 
1895,  setting  aside  the  summons  and  the  order  for  service 
thereof.     Plaintiffs  appealed. 

1896,  February  13th.  C.  D.  McDonald  and  H.  T.  Jones 
in  support  of  appeal. 

•  R  L.  Borden,  Q.  C,  and  H.  Borden,  contra. 

1896,  March  21st.  Henry,  J. — This  is  an  appeal  from 
an  order  of  Mr.  Justice  Weatherbe,  setting  aside  the  writ 
of  summons  in  the  action,  and  the  order  for  service  of  the 
same  upon  the  defendants,  who  reside  in  England,  Scotland, 
and  the  Province  of  Quebec,  respectively. 

The  action  is  brought  on  account  of  the  non-delivery 
of  certain  goods  of  the  plaintiffs,  which  were  shipped  in 
Liverpool,  England,  to  be  carried  by  the  defendants  to 
Halifax. 

The  bill  of  lading  contains  a  clause  with  which  it  will 
be  necessary  later  to  deal  in  detail,  but  which,  for  the  pre- 
sent, we  will  assume  to  express  an  intention  to  exclude  the 
urisdiction  of  our  courts  in  respect  of  this  action. 
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Upon  this  hypothesis  (protesting,  however,  that  the 
stipulation  did  not,  upon  its  true  construction,  exclude  our 
courts)  counsel  for  plaintiffs  contended  that  it  would  be 
invalid,  as  coming  within  the  operation  of  the  decisions 
in  which  it  has  been  held  that  agreements,  intended  to 
oust  the  jurisdiction  of  the  courts,  are  not  to  be  allowed  to 
have  that  effect,  and  a  number  of  well-known  cases  sup- 
porting the  general  proposition  were  cited.  As  to  these 
cases  which,  however,  I  do  not  regard  as  controlling  the 
present,  it  may  be  said  generally  that  they  decide  that  an 
agreement  to  refer  disputes  to  arbitration,  and  none  the  less 
where  it  provides  expressly  for  ousting  the  jurisdiction  of 
the  courts,  shall,  on  grounds  of  public  policy,  nGt  be  allowed 
to  have  that  effect.  The  reason  seems  to  be  that  subjects 
should  not  be  allowed,  merely  by  their  own  agreement, 
absolutely  to  substitute  what  Lord  Campbell  calls  a 
domestic  forum  for  the  public  courts  which  are  established 
for  the  administration  of  the  law  of  the  land.  Lord 
Campbell,  in  Livingston  v.  RaUi,  5  E.  &  B.,  135.  In 
Elliot  v.  Royal  Exchange  Assurance  Co.,  L.  R.,  2  Ex.,  237, 
Martin  B.  speaks  of  such  agreements  as  operating,  if  car- 
ried out,  "  against  the  liberty  and  dominion  of  the  law." 

We  are  now  to  consider  whether  the  stipulation  in  the 
present  case,  against  suits  in  courts  outside  of  England, 
comes  within  the  principle  of  the  cases  relied  upon  by 
counsel  for  plaintiffs.  Although  the  point  seems  to  be 
covered  by  authority,  I  venture  to  state  some  reasons  why 
it  does  not,  and  I  do  so  because  I  do  not  find  that  grounds 
of  distinction  appear  specifically  in  the  few  cases  which 
seem  to  determine  that  courts  may  be  legitimately  pre- 
vented by  agreement  from  exercising  jurisdiction,  which 
otherwise  they  would  unquestionably  have. 

1st.  In  this  case  there  is  no  attempt  to  substi- 
tute a  private  tribunal  for  a  public  court,  so  that  the 
jurisdiction  of  the  latter  shall  be  ousted  by  the  for- 
mer. What  is  attempted  here  is  an  essentially  different 
thing ;  nameljr,  in  a  case  of  contract,  where  the  courts  of 
two  different  countries  have  jurisdiction,  to  determine  by 
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express  agreement,  in  which  of  the  two  countries  disputes 
shall  be  determined. 

2nd.  The  reason  of  the  law  relied  upon  does  not  apply 
to  such  a  case  as  the  present.  That  law  applies  to  cases 
where  persons  subject  to  a  jurisdiction  seek  to  supplant  it, 
but  does  not  apply  to  cases  where  the  project  is  not  the 
substitution  of  a  self-constituted  tribunal  for  the  ordinary 
tribunals  of  justice,  but  a  determination,  by  agreement, 
which  of  two  co-ordinate  jurisdictions  shall  adjudicate 
between  the  parties. 

3rd.  The  rules  of  international  law,  which,  under 
proper  conditions,  recognize  the  validity  of  foreign  judg- 
ments, afford  gr<}und  for  holding  that  when  parties  have 
contracted  that  a  foreign  court,  having  jurisdiction,  shall 
have  exclusive  jurisdiction,  they  may  well  be  held  to  their 
agreement. 

Dealing  with  the  authorities,  the  first  case  is  Gienar  v. 
Meyer,  2  H.  B.,  603.  In  that  case  (1796)  foreign  sailors 
agreed  by  the  ship's  articles,  executed  in  Rotterdam,  that 
they  should  not  institute  any  suit  against  the  master 
of  the  ship  in  foreign  countries,  or  cite  him  before  any 
judge  or  magistrate,  but  should  be  bound  by  the  ordinances 
of  the  Maritime  Code  of  Rotterdam,  and  the  adjudication 
of  the  noble  court  of  Holland. 

It  was  held  that  they  could  not  maintain  an  action  in 
England,  again  stthe  master  for  wages,  though  the  ship  and 
cargo  were  confiscated  in  an  English  port,  and  the  voyage 
thereby  ended. 

The  case  of  Johnson  v.  Maehiel8net  3  Gampb.,  44,  is  to 
the  same  effect,  under  similar  circumstances.  It  was  urged 
that  the  agreement  could  not  prevail  to  oust  the  jurisdic- 
tion of  the  court,  but  Lord  Ellenborough  expressly  decided 
that  it  was  valid  and  effectual. 

The  case  of  Hoerler  et  al.  v.  Hanover  Gatta  Percha 
Works,  is  important  and  instructive.  The  plaintiffs  carried 
on  business  in  London,  trading  under  the  name  of  Mumm. 
The  parties  bad  entered  into  a  contract  in  writing  at 
Linden,  near  Hanover,  in  which  it  was  agreed  that  plaintiffs 
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should  receive  a  commission  of  five  per  cent.  "  on  all 
remitted  net  amounts"  of  invoices  shipped  to  them  by 
defendants.  One  of  the  articles  of  the  contract  was  :  "  In 
case  of  disputes,  the  firm  of  Mumm  submit  to  the  laws  in 
force  in  Hanover  and  jurisdiction."  Mr.  Justice  Mathew, 
having  made  an  order  at  chambers  for  service  of  the  writ 
of  summons  out  of  the  jurisdiction,  an  application  was 
made  at  chambers,  before  Mr.  Justice  Wills,  to  set  aside  the 
proceedings,  on  the  ground  that  the  special  clause  in  the 
contract  gave  exclusive  jurisdiction  to  the  court  in  Hanover, 
and  he  granted  an  order  on  that  ground. 

Plaintiffs  appealed.  The  divisional  court,  (Pollock,  B., 
and  Kennedy,  J.)  held,  that,  apart  from  the  clause  as  to 
jurisdiction,  it  was  a  fit  case  for  service  out  of  the  juris- 
diction. Baron  Pollock  said  the  clause  provided  that 
the  parties  should  submit  to  the  laws  and  jurisdiction  of 
the  foreign  country.  If  it  had  been  intended  to  give  the 
court  in  Hanover  exclusive  jurisdiction,  it  might  have  been 
so  provided  in  express  terms,  but  it  had  not  been  so  pro- 
vided, and  it  appeared  enough  to  hold  that  it  was  intended, 
simply,  to  provide  that  the  parties  should  not  be  precluded 
from  the  court  in  Hanover.  That  being  so,  he  held  that 
the  action  might  be  brought  in  the  English  court,  and, 
therefore,  that  the  process  ought  not  to  be  set  aside. 

Defendants  appealed.  The  court  of  appeal  (Lord 
Esher,  M.  R.f  Lopes,  and  Kay,  L.  J  J.)  dismissed  the  appeal. 
Lord  Esher,  in  giving  judgment,  said  that  Mr.  Justice  Wills 
set  aside  the  proceedings  on  the  ground  that  the  clause  in 
the  contract  provided  for  the  determination  of  all  disputes 
by  the  courts  of  Hanover.  It  was  impossible  to  say  that 
the  clause  was  clear,  because  two  judges  in  the  divisional 
court  differed  from  Mr.  Justice  Wills.  That  being  so,  the 
right  course  was  to  allow  the  service  of  the  notice  of  the 
writ  to  stand.  Hoerler  v.  Hanover  Gutta  Percha  Works, 
10  Times,  L.  R.  22,  103. 

It  clearly  appears,  in  the  opinion  of  all  the  judges  who 
heard  this  latter  case,  that,  if  the  clause  in  question  had 
been  expressed   so   as   to  exclude  the  jurisdiction  of  the 
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English  courts,  effect  would  have  been  given  to  it  accord- 
ingly. It  remains  only  to  say  that  I  regard  the  disposition 
which  was  made  of  that  matter  as  decisive  of  this  branch 
of  the  present  appeal. 

As  to  the  two  other  decisions  above  referred  to,  it  may 
be  said  that  the  reasoning  seems  to  proceed  upon  the  posi- 
tion that,  in  each  case,  the  parties  were  foreign  parties  to  a 
foreign  contract,  and  this  is  specially  accentuated  by  Lord 
Loughborough  in  the  earlier  of  the  two.  Nevertheless,  I 
am  unable  to  see  any  difference,  upon  principle,  between 
such  an  agreement  made  between  British  subjects  abroad, 
and  a  like  agreement  made  between  foreigners  abroad. 
The  reasons  for  giving  effect  to  the  agreement  would  be  the 
same  in  both  instance?. 

On  the  other  hand,  I  can  find  no  case  where  the  doctrine 
contended  for  on  behalf  of  plaintiff,  has  been  applied  to  any 
such  stipulation  as  that  with  which  we  are  dealing  here.  The 
stipulation  in  the  bill  of  lading  is  in  the  words  following  : 

"  That  claims,  if  any,  for  loss  by  damage,  short  delivery, 
or  any  other  cause,  shall,  in  the  option  of  the  shipowner, 
be  settled  direct  with  the  agents  of  the  line  in  Liverpool, 
according  to  British  law,  with  reference  to  which  this  con- 
tract is  made,  to  the  exclusion  of  proceedings  in  any  other 
country." 

It  was  urged,  on  behalf  of  plaintiffs,  that  a  case  of  total 
non-delivery  of  goods,  such  as  the  present,  did  not  come 
under  this  stipulation,  because  the  express  words  used 
being  only  "  loss  by  damage,  short  delivery,"  the  general 
words,  "  or  any  other  cause,"  must  be  held  to  be  subject  to 
a  familiar  rule  which  would  exclude  a  case  of  total  non- 
delivery from  their  operation. 

But  this  particular  rule  of  construction,  like  all  such 
rules,  is  subordinate  to  the  dominant  principle  that  the 
courts  must,  in  construing  a  written  instrument,  endeavor 
to  discover  and  give  effect  to  the  intention  of  the  parties, 
and,  with  a  view  to  so  doing,  must  not  only  examine  every 
portion  of  the  instrument,  but  have  regard  to  its  subject 
matter.     It  is  well  stated  by  Mr.  Broom  that : 

"  One  decision,  as  to  the  inference  of  a  person's  meaning 
and  intention,  can  be  considered  as  an  express  authority  to 
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guide  a  subsequent  decision  only  where  the  circumstances 
are  similar,  and  the  words  are  identical,  or  nearly  so." 
Brooms  Legal  Maxims,  542. 

Now,  the  substance  of  the  rule  is,  that,  where  particu- 
lar are  followed  by  general  words,  the  operation  of  the 
general  words  is  to  be  confined  to  subjects  of  the  same 
character  as  those  specified.  In  the  present  case  it  cannot 
be  said  that  a  claim  on  account  of  the  non-delivery  of  a 
whole  cargo  is  of  a  different  character  from  a  claim  on 
account  of  the  non- delivery  of  one-half,  or  a  greater  por- 
tion. The  difference  is  only  in  degree.  There  being  no 
distinction  in  character,  there  is  no  reason  for  holding  that 
the  language  used  was  intended  to  cover  the  one  case  and 
not  the  other. 

At  the  close  of  the  argument,  and  later  also,  after 
having  given  much  attention  to  this  exceedingly  indeter- 
minate sentence,  I  was  of  the  opinion  that  it  amounted  to 
a  stipulation  against  legal  proceedings  against  the  defend- 
ants elsewhere  than  in  England,  and  I  thought  that,  so  far 
as  this  question  is  concerned,  the  appeal  should  be  dismissed 
accordingly. 

Further  study  and  consideration  have,  however,  satisfied 
me  that  the  meaning  of  the  provision  is  at  least  sufficiently 
uncertain  to  entitle  the  plaintiffs  to  have  that  matter 
determined  after  the  defendants  are  served  with  the  writ 

That  the  proper  course  is  to  allow  the  service  abroad, 
where  there  is  a  doubt  as  to  whether  a  stipulation  does  or 
does  not  exclude  the  jurisdiction  of  the  court  in  which  the 
proceedings  are  commenced,  is  distinctly  established  by  the 
court  of  appeal  in  the  decision  of  the  case  of  Hoerler  v. 
Hanover  Outta  Perclca  Works,  as  already  quoted  from  in 
this  opinion. 

While  realizing  that  I  may  hereafter  have  to  express 
an  opinion,  one  way  or  the  other,  as  to  whether  the 
words  in  question  are  sufficient  to  exclude  the  juris- 
diction of  this  court,  I  have  now  only  to  indicate  shortly 
the  grounds  of  the  view  which  I  entertain  as  to  the 
indefiniteness  and  uncertainty  of  the  words  in  question 
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It  is,  it  appears  to  me,  exceedingly  difficult  to  deter- 
mine whether  the  words,  "  to  the  exclusion  of  proceedings 
in  any  other  country,"  are  to  be  read  in  connection  with 
the  words  "  in  Liverpool,"  so  that  they  are  to  be  taken  as 
meaning — to  the  exclusion  of  proceedings  in  any  other 
country  than  the  country  (England)  in  which  Liverpool 
is — or  in  connection  with  the  words,  "  according  to  British 
law,"  so  that  they  would  mean — to  the  exclusion  of  pro- 
ceedings in  any  other  country  than  the  country  or  countries 
in  which  British  law  prevails. 

As  to  the  first  alternative,  it  obviously  strains  the  lan- 
guage to  make  it  bear  that  meaning. 

As  to  the  second,  it  is  not  easy  to  say  what  countries 
would  be  excluded  from  exercising  jurisdiction  by  reason 
of  being  countries  which  do  not  administer  British  law. 
Speaking  with  any  approach  to  accuracy  or  correctness, 
there  is,  of  course,  no  such  thing  as  f<  British  law,"  and 
there  is,  therefore,  no  country  where  "  British  law  "  is 
administered. 

It  might  be  urged  that,  since  the  word  "  British  "  means 
of,  or  pertaining  to  Great  Britain  or  its  inhabitants,  the 
expression  "  British  law  "  includes  Scotch  law  as  well  as 
English  law,  because,  vspeaking  strictly,  (if  we  can  venture 
to  speak  strictly  about  such  a  collection  of  words  as  we 
have  here)  Scotch  law  is  British  law,  if  English  law  is 
British  law. 

On  the  other  hand,  used  untechnically,  inaccurately, 
and  ignorantly,  the  expression  "British  law"  might  be 
intended  to  mean  English  law,  or  English  commercial  law, 
in  which  view  it  might  be  determined  either,  that  the 
words  "  to  the  exclusion  of  proceedings  in  any  other  coun- 
try "  were  used  to  exclude  legal  proceedings  everywhere 
but  in  England,  or  that  they  were  used  to  exclude  proceed- 
ings in  all  countries  except  those  in  which  English 
commercial  law  (using  the  term  in  a  general  sense)  is 
administered,  in  which  view  our  courts  would  not  be 
excluded.  In  this  view  the  words  "  British  law  "  would 
27— K.  S.  R.  28. 
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be  used  in  the  sense  in  which  they  are  used  in  such  express 
sions  as  "  British  justice,"  "  British  institutions/'  etc. 

So  it  seems  to  me  that  this  stipulation,  in  so  far  as  it  is 
said  to  provide  for  the  exclusion  of  the  jurisdiction  of  the 
courts  of  this  country,  is  far  from  being  clear. 

Therefore,  upon  the  authority  of  the  decision  of  the 
court  of  appeal  in  Hoerler  v.  Hanover  Gwtta  Percha  Com- 
pany, I  am  of  the  opinion  that  the  learned  judge  below 
should  have  allowed  the  writ  to  stand  and  the  service  to  be 
proceeded  with. 

It  only  remains  to  dispose  of  the  contention,  made  on 
behalf  of  defendants,  that  the  legislature  of  this  province 
had  no  right  or  power  to  authorize  service  of  the  writ 
upon  the  defendants,  resident  as  they  are,  respectively,  in 
England,  Scotland,  and  the  Province  of  Quebec. 

Save  as  to  the  effect  of  the  British  North  America  Act, 
in  respect  of  the  division  thereby  of  the  subjects  of  the 
legislative  jurisdiction  in  Canada,  there  is  no  longer  any 
ground  for  questioning  such  right  and  power  as  exercised 
in  the  rule  (Order  11)  under  which  service  is  sought  to  be 
effected  in  this  case.  That  matter  seems  to  me  to  be  dis- 
tinctly and  finally  settled  by  the  decision  of  the  privy 
council  in  Ashbury  v.  Ellis,  Appeal  Cases,  1893. 

An  Act  of  the  Imperial  parliament  (15  &  16  Vict.,  c. 
72)  gave  to  the  legislature  of  New  Zealand  power  "  to 
make  laws  for  the  peace,  order,  and  good  government  of 
New  Zealand,  provided  that  no  such  laws  be  repugnant  to 
the  laws  of  England." 

Lord  Hobhouse,  in  delivering  judgment,  said  : 

"  It  is  for  the  peace,  order,  and  good  government  of 
New  Zealand  that  the  courts  of  New  Zealand  should,  in 
any  case  of  contracts  made,  or  to  be  performed  in  New 
Zealand,  have  the  power  of  judging  whether  they  will  or 
will  not  proceed  in  the  absence  of  the  defendant.  The 
power  is  a  highly  reasonable  one." 

Now,  having  regard  to  the  considerations  upon  which 
Ashbury  v.  Ellis  was  decided,  it  seems  a  very  simple  and 
sound  proposition  that  the  power  accorded  to  the  legisla- 
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ture  of  New  Zealand,  by  the  judgment  in  that  case,  is  to  be 
found  in  our  Provincial  legislatures,  as  distinguished  from 
the  Dominion  parliament,  by  virtue  of  sub-sections  13  and 
14  of  section  92  of  the  British  North  America  Act,  by  which 
the  subjects  of  property  and  civil  rights,  and  the  adminis- 
tration of  justice,  including  procedure  in  civil  matters,  are 
exclusively  assigned  to  the  Provincial  legislatures. 

Holding  this  view,  1  cannot  give  any  effect  to  the 
constitutional  objection  raised. 

I  am  of  the  opinion  that  the  appeal  should  be  allowed 
with  costs. 

Townshend,  J. — I  have  not  been  able  to  share  in  the 
strong  doubts  of  my  brother  Henry  as  to  the  meaning  of 
the  clause  in  the  bill  of  lading;  but  when  I  find  that  all 
my  brothers,  except  myself,  do  entertain  serious  doubts,  I 
agree  in  the  result  that  my  brother  Henry  has  arrived  at, 
that  the  appeal  should  be  allowed,  leaving  this  question 
still  outstanding  and  open  at  the  trial. 

Graham,  E.  J. — I  assent  in  the  same  way,  except  in 
regard  to  the  matter  of  costs.  On  that  matter  I  desire  to 
hear  counsel.  It  is  usual  to  afford  them  an  opportunity, 
particularly  where  the  result  should  not  have  been  antici- 
pated ;  because,  in  my  opinion,  the  judgment  proceeds  on 
this  ground,  that  there  is  nothing  final  about  it.  Again,  in 
such  a  case  it  is  usual,  and  I  think  there  are  authorities  to 
that  effect,  that  the  costs  of  both  parties  should  abide  the 
event.  Then  it  is  said  the  party  h  as  succeeded  on  his 
appeal.  He  has  in  a  sense,  but  he  has  failed  in  both  the 
contentions  he  has  made  in  order  to  secure  this  judgment ; 
one  being  that  the  clause  did  not  exclude  the  jurisdiction 
of  this  court ;  and  the  other  that,  if  it  did,  it  was  con- 
trary to  public  policy.  Inasmuch  as  he  has  not  succeeded 
on  either  of  his  contentions,  I  do  not  think  he  should  have 
his  costs.  I  think  the  parties  should  be  heard  on  the  matter 
of  costs. 

Meagher,  J. — I  entirely  agree  in  the  opinion  delivered 
by  my  brother  Henry  in  respect  to  the  doubtful  character 
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of  the  agreement,  and  I  do  not  see  why  the  usual  result 
should  not  follow  as  to  costs ;  but  I  wish  to  hold  myself 
free  to  consider  all  other  questions  involved  in  the  action. 

Subsequently,  counsel  having  been  heard  on  the  matter 
of  costs,  judgment  (1896,  May  18th)  was  given  as  follows  : 

Meagher,  J. — The  plaintiffs  obtained  an  ex  parte  order 
for  service  of  the  writ  of  summons  in  this  action  upon  the 
defendants  out  of  the  jurisdiction.  The  defendants,  after 
argument,  obtained  an  order  from  Mr.  Justice  Weatherbe 
setting  aside  the  first  mentioned  order  with  costs  against 
the  plaintiffs. 

Upon  appeal  to  this  court,  the  order  of  Mr.  Justice 
Weatherbe  was  discharged,  and  the  order  directing  service 
abroad  was  restored. 

The  principle  upon  which  the  court  proceeded  was,  that, 
it  being  doubtful  whether  the  contract  was,  in  terms,  wide 
enough  to  exclude  the  jurisdiction  of  this  court,  the  order 
made  in  the  first  instance  should  be  restored,  so  as  to  enable 
the  question  of  jurisdiction  to  be  contested  in  the  action* 
and  be  subject  to  appeal  beyond  this  court,  which  it  could 
not  be  if  leave  to  serve  was  refused. 

One  of  the  arguments  used  by  the  appellants  was,  that 
the  contract  did  not  exclude  Nova  Scotia,  because  British 
law  prevailed  here.  It  is,  perhaps,  strictly  true  that  none 
of  the  points  urged  on  behalf  of  the  appellants  covered,  in 
exact  terms,  the  point  upon  which  the  judgment  of  this 
court  proceeded,  but  some  of  them  were  sufficiently  com- 
prehensive to  cover  it. 

It  is  now  contended  that  the  respondents  should  not  pay 
the  costs  of  the  appeal.  1  am  quite  unable  to  accede  to  the 
argument  urged  in  support  of  that  vew. 

The  plaintiffs  obtained,  and  the  result  reached,  up  to 
the  present  stage,  shows,  that  they  properly  obtained  an 
order  for  service  on  the  defendants  out  of  the  jurisdiction. 
The  defendants  attacked  that  order,  and  succeeded  with 
costs  ;  and  their  attack,  so  far  as  the  decision  of  this  court 
went,  has  been  proved   to   have  been  unfounded,  and  I 
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think  it  should  be  visited  with  the  usual  consequences  as 
to  costs. 

Having  regard  to  the  contention  made  by  the  defend- 
ants' counsel  before  us  upon  the  appeal,  namely,  that  the 
jurisdiction  was  ousted,  and  the  position  taken  by  them 
when  they  moved  against  the  ex  parte  order,  viz.,  that  the 
order  should  not  have  been  made,  and  was  made  without 
jurisdiction,  I  feel  quite  convinced  that,  even  if  the  parti- 
cular view  taken  by  the  court  had  been  urged,  it  would 
not  have  changed  the  course  pursued  by  the  defendants  in 
the  smallest  degree. 

Townshend,  and  Henry,  J.  J.,  concurred. 

Graham,  E.  J. —  Counsel  for  the  plaintiffs  contended 
that  the  order  appealed  from  was  wrong  upon  two  grounds. 
First,  that  the  clause  in  the  charter  party  did  not  exclude 
the  jurisdiction  of  the  court ;  and,  secondly,  that  it  was 
contrary  to  public  policy  to  exclude  the  jurisdiction  of  this 
court  by  an  agreement.  He  succeeded  in  neither  conten- 
tion, and  was  wrong  in  respect  to  the  second. 

The  point  on  which  the  appeal  was  allowed,  namely, 
that  there  was  some  doubt  as  to  whether  the  proper  con- 
struction of  the  clause  in  question  did  exclude  the  jurisdic- 
tion, and  that  it  was  better  to  allow  the  case  to  go  on  and 
dispose  of  the  matter  in  the  final  judgment,  was  not  raised 
by  him  either  before  the  learned  judge  in  chambers  or 
before  the  court.  In  fact  it  was  suggested  by  one  of  the 
judges  after  the  argument.  The  court  has  expressly 
decided  that  the  matter  is  still  open  fur  decision.  Conse- 
quently it  must  all  be  reconsidered. 

For  these  reasons  I  think  the  appellant  should  not  take 
the  order  with  costs. 
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McSweeney  v.  Reeves  et  al. 

Before  Ritchie,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Appeal  bond— Condition  to  "effectually  prosecute  "—Held  not  performed 

where  appeal  dismissed — County  Court  judge — Right  to  amend 

order  for  judgment. 

A  bond  given  in  the  County  Court  to  obtain  a  stay  of  proceedings,  pending 
an  appeal  to  the  Supreme  Court,  was  conditioned  to  effectually  prose- 
cute the  appeal,  and  to  respond  the  judgment  to  be  finally  given. 

Heldy  that  the  meaning  of  the  words  "effectually  prosecute"  was 
synonymous  with  '•  prosecute  with  effect  ",  and  that,  the  appeal  having 
been  dismissed  with  costs,  the  condition  had  not  been  performed. 

Heldy  also,  that  the  judge  of  the  County  Court  had  a  right  to  amend  his 
order  for  judgment,  by  adding  any  words  which  had  been  omitted  by 
error  and  accidental  slip. 

This  was  an  action  on  a  bond  given  to  obtain  a  stay  of 
proceedings  in  a  suit  in  the  county  court,  pending  an  appeal 
to  this  court,  which  appeal  was  dismissed  with  costs.  The 
bond  was  given  under  section  45  of  chapter  9,  of  the  Acts 
of  1889,  but  was  not  in  accordance  with  the  provisions  of 
the  Act,  which  require  a  bond  "  to  respond  the  judgment  to 
be  finally  given  in  the  cause  or  matter." 

The  condition  of  the  bond  in  question  read  as  follows : 
"  Now  the  condition  of  this  bond,  or  obligation,  is  such 
that  if  the  said  C.  H.  Smith  shall  effectually  prosecute  his 
said  appeal,  and  respond  the  judgment  to  be  finally  given 
thereon,  then  this  bond,"  etc.  The  said  C.  H.  Smith  paid 
the  costs  for  which  he  was  liable  under  the  order  of  this 
court  dismissing  the  appeal,  but  the  judgment  appealed 
from  was  still  unsatisfied. 

1896,  April  11th.  H.  Mclnwes  in  support  of  appeal. 
The  words  "  to  be  finally  given  "  refer  to  the  judgment  to 
be  given  on  the  appeal.  We  have  responded  to  the  judg- 
ment of  the  supreme  court  by  paying  costs.  (Ritchie,  J. — 
We  affirmed  the  judgment  below.  You  have  to  pay  that 
too).  All  the  sureties  have  to  respond  to  is  the  judgment 
to  be  given  in  the  supreme  court. 

C.  S.  Harrington,  Q.  C,  contra. — As  to  construction  of 
words    "prosecuting   with   effect,"  8  M.  &   W.,  477,  483; 
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Tummons  v.  Ogle,  6  E.  &  B.,  571,  581  ;  R.  S.,  4th  series, 
p.  477,  as  to  form  of  bond.  (Graham,  E.  J.— Where  sure- 
ties give  a  bond  on  an  appeal  and  there  is  no  appeal,  what 
is  the  liability  ?)  There  is  an  appeal,  which  is  effective  to 
take  the  case  out  of  the  jurisdiction  of  the  county  court. 
This  is  the  only  court  it  can  be  settled  in.  Liability  has 
been  admitted,  and  the  only  question  is  as  to  the  construe- 
tion  of  the  bond.  Re  Riddle,  20,  ch.  D.,  512.  There  is  a 
final  and  conclusive  adjudication  of  this  court  between  the 
parties.  The  invariable  form  of  sustaining  the  judgment 
below  is  to  dismiss  the  appeal, 

H.  Mclnnes,  in  reply. — By  prosecuting  the  appeal  to  a 
"  not  unsuccessful  termination,"  and  paying  the  costs  of 
the  appeal,  defendants  satisfied  the  condition  of  the  bond. 
Ontario  Judicature  Act,  Holmstead  and  Langton,  pp.  79, 
671  ;  Go88age  v.  Canadian  Land  and  Immigration  Co., 
24  TJ.  C.  Q.  B,  452. 

1896,  May  18th.  Ritchie,  J. — The  question  turns 
almost  entirely  upon  the  meaning  to  be  given  to  the  words, 
"  effectually  prosecute  his  said  appeal." 

The  meaning  of  the  words  "  prosecute  with  effect "  in 
a  bond,  has  been  several  times  considered  by  the  English 
courts,  and  they  have  been  held  to  mean  "  prosecute  with 
success,"  "  succeeding  in  the  suit."  See  Perreau  v.Bevan, 
5  B.  &  C,  284,  where  all  the  old  cases  are  cited.  Jackson 
v.  Hanson,  8M.&  W.,  477 ;  and  Tummons  v.  Ogle,  5  E.  & 
B.,  571.  "  Effectually  "  means  "  with  effect ;"  efficaciously/ 
"  in  a  manner  to  produce  the  intended  effect,"  "  thor- 
oughly ;"  and,  in  my  opinion,  the  expression  "  effectually 
prosecute  his  said  appeal,"  is  synonymous  with  "  prosecute 
his  ?aid  appeal  with  e fleet." 

The  meaning  of  this  has  been  settled  by  the  cases  I 
have  cited,  and,  inasmuch  as  C.  H.  Smith  failed  in  his 
appeal,  which  was  dismissed  with  costs,  he  has  not,  I  think, 
effectually  prosecuted  it,  and  that  condition  of  the  bond 
has  not  been  performed. 
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The  judge  of  the  county  court  has,  in  my  opinion,  a 
right  to  amend  his  order  for  judgment  and  add  any  words 
which  have  been  omitted  by  error  and  accidental  slip. 

Both  appeals  will  be  dismissed  with  costs. 


McIsaac  v.  McNeil. 

Before   McDonald,   C.  J.,   Weathbrbe,   Townshend,   Meagher,  and 
Henry,  J  J. 

Certiorari— Affidavit*  of  justification — Requirement  of  Crown  Rule  29 ',  a*  to 

Jiling  be/ore  notice  of  motion,  imperative — Power  of  Chambers  Judge  to 

admit  further  affidavits  and  adjourn  hearing — Appeal  from  order 

dismissed  with  costs  as  premature. 

Defendant  gave  notice  of  motion,  at  Chambers,  for  an  order  for  a  writ  of 
certiorari  to  remove,  into  this  court,  a  conviction  made  against  him  by 
two  justices  of  the  peace.  The  objection  was  taken  at  the  hearing, 
before  the  Chambers  Judge,  that  the  affidavits  of  justification,  required 
by  Rule  29  of  the  Crown  Rules,  to  be  filed  before  the  giving  of  notice  of 
motion  for  a  certiorari,  were  insufficient:  in  several  particulars.  The 
learned  judge  made  an  order,  permitting  further  affidavits  to  be  filed, 
but  reserved  the  question  as  to  his  right  to  dispense  with  the  require- 
ments of  Rule  29,  to  be  argued  before  him  at  an  adjourned  hearing. 

Held,  that  an  appeal,  taken  from  this  order,  was  premature,  and  must  be 
dismissed  with  costs. 

Semble,  that  the  requirements  of  Crown  Rule  29,  as  to  the  filing  of  affi- 
davits of  justification,  before  notice  of  motion,  are  imperative,  and  that, 
where  they  are  not  complied  with,  the  judge  is  bound  to  give  effect  to 
the  objections,  and  dismiss  the  application. 

Per  Meagher,  J. — Leave  to  file  additional  affidavits  should  not  have 
been  given,  and  no  adjournment  for  that  purpose  ordered. 

Per  McDonald,  C.  J. — The  order  of  the  Chambers  Judge  was,  in  effect, 
permission  to  file  additional  security  under  Crown  Rule  36. 

Affidavits  read  after  objection  must  be  intended  to  have  been  read  by 
leave  of  the  judge. 

Appeal  from  an  interlocutory  order  of  Graham,  E.  J., 
giving  leave  to  file  farther  affidavits  of  justification  of  bail, 
&c,  on  an  application  for  a  writ  of  cei*tiorari.  The  facts 
are  fully  set  out  in  the  judgments. 

1896,  Feb.  18.  H.  Mclnnes  and  W.  Fulton  in  support 
of  appeal. — The  affidavit  of  justification  was  not  a  proper 
one.  Crown  Rules,  28,  29.  The  person  who  justifies  must 
show  what  his  property  consists  of;  or  he  must  show  that 
he  is  a  householder  or  freeholder.     He  must  specify  the 
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property,  and  where  it  is  situated.  The  affidavits  must  be 
filed  before  notice  of  motion  is  given.  It  is  not  shown  by 
affidavit  that  McNeil  sues  out  the  certiorari,  or  that 
Anderson  is  the  justice  who  made  the  order  complained 
against.  Queen  v.  Peterman,  23  Q.  B.,  Ont.,  516  ;  Queen 
v.  Inhabitants  of  Cartworth,  5  Q.  B.,  204  ;  Queen  v.  Hedges, 
11  A.  &  E.,  163.  The  recognizance  is  bad,  because  the 
commissioner  does  not  express  the  time  when,  and  the 
place  where,  it  was  taken ;  Order  36,  Rule  10.  As  to 
form  of  jurat  to  affidavit,  Morse  v.  Phinney,  22  S.  C.  C, 
563. 

R.  E.  Harris,  Q.  C,  and  C.H.  Cahav,  contra. — The  non- 
compliance rule  applies  to  the  recognizance  and  affidavit,  if 
they  are  faulty.  The  court  has  power  to  amend.  The 
court  should  not  hold  that  the  non-compliance  rule  does 
not  apply  to  any  rule.  That  rule  will  not  dispense  with 
the  filing  of  a  recognizance,  but  will  make  the  recognizance 
good.  (Henry,  J. — Do  you  say  that  under  the  non-com- 
pliance rule,  if  the  recognizance  were  not  given  at  all,  it 
could  be  made  good  ?)  We  are  inclined  to  think  so,  though 
we  are  not  required  to  go  that  far.  All  we  are  required 
to  say  is,  that  a  defect  may  be  made  good.  Crown  Rules, 
193.  Here  the  recognizance  is  good  and  could  be  sued  on. 
The  defect  is  simply  in  the  affidavit  of  justification. 
Annual  Prac,  1895,  p.  1182;  Petty  v.  Daniel,  34,  Ch.  D., 
172  ;  Crown  Rule,  189  ;  Order  28,  Rule  12 ;  Annual  Prac, 
p.  1183;  Tidd's  Prac,  266;  Carrington's  Bail,  1  Chitty's 
Reps.,  495  ;  Darling  v.  Hutchinson,  2  Tyr.  491.  The 
form  of  affidavit,  "  resident  inhabitant,"  is  the  same  as 
that  given  in  GasseVs  Prac,  216.  The  word  "  inhabitant  " 
means  "householder."  Short  &  Mellor,  595.  It  is  not 
necessary  to  justify  on  real  estate.  Personalty  is  sufficient. 
DanieVs  Ch.  Forms,  610;  Annual  Prac,  95,  vol.  2,  p.  15  ; 
Tidd's  Prac,  245,  267  ;  Short  &  Mellor,  662.  It  is  not 
before  the  court  in  this  case  whether  McNeil  was  the  per- 
son asking  for  the  certiorari.  The  affidavit  is  in  the  form 
3  of  the  Crown  Rules.  It  shows  that  the  justices  are 
those  to  whom  the  notice  was  addressed.     The  case  cited 
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from  5  Q.  B.,  201,  has  no  application.  Both  time  and 
place  are  expressed  by  the  recognizance,  which  follows 
form  4.,  Appendix,  Acts  1891.  As  to  meaning  of  words 
"  in  and  for,"  Paley  on  Convictions,  199  ;  7  Q.  B.,  520.  The 
question  of  the  right  to  receive  the  affidavits  was  not 
determined  when  the  appeal  was  taken.  Consequently 
there  was  no  appeal  from  that.  As  to  the  power  of  the 
judge  to  adjourn  the  case,  Order  52,  Rule  67. 

1896,  May  18th.  Townshend,  J. — The  defendant  gave 
the  notice  required  by  the  Crown  Rules  that  he  would 
move  before  the  presiding  judge  at  chambers,  on  the  24th 
September,  1895,  for  an  order  for  a  writ  of  certiorari,  to 
remove  into  this  court  the  record  of  a  judgment  made 
against  him  by  two  justices  of  the  peace.  The  motion  was 
heard  before  Mr.  Justice  Graham,  when  certain  objections 
were  taken  to  the  regularity  of  the  defendant's  proceed- 
ings. 

Among  others,  it  was  objected  that  the  affidavits  of 
justification  of  the  sureties  on  the  recognizance  were 
insufficient.  That  objection,  in  the  opinion  of  the  learned 
Judge,  in  which  I  agree,  was  well  founded,  but,  instead  of 
dismissing  the  application,  he  adjourned  the  hearing  until 
Tuesday,  1st  October,  and  gave  defendant  leave  "  to  file 
further  affidavits  "  of  justification,  "  and  also  "  to  file  a 
further  affidavit  verifying  the  said  recognizance,  and  the 
said  affidavits  of  justification,"  and  further,  to  meet  another 
objection  taken,  that  no  record  of  the  judgment  had  been 
attached  to  the  affidavits,  on  which  the  application  was 
made,  he  gave  defendant  leave  to  file  a  copy  of  the  said 
judgment,  and  an  affidavit  verifying  the  same.  Counsel 
for  plaintiff  appear  to  have  opposed  this  order  so  giving 
leave  to  file  other  affidavits,  and  the  learned  judge  added 
the  following  clause  to  the  order  : 

"  It  is  further  ordered  that  copies  of  the  said  affidavits 
be  served  upon  Mr.  Fulton,  counsel  for  said  Angus  Mclsasc, 
before  the  further  hearing  of  the  said  application,  subject, 
however,  to  the  right  of  counsel  for  the  said  Angus 
Mc Isaac  to  raise  any  question  as  to  the  filing  of  the  affi- 
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-davit  in  this,  the  second  paragraph  mentioned,  after  notice 
-of  the  application  for  the  writ  had  been  given." 

From  this  order  the  plaintiff  has  appealed.  Assuming, 
us  I  do,  that  several  of  the  objections  were  valid  and  fatal 
to  the  success  of  the  motion,  in  my  opinion,  the  learned 
judge  was  bound  to  give  effect  to  this  and  dismiss  the 
application.  The  provisions  of  the  Crown  Rules  are 
imperative,  particularly  rule  29,  that : 

11  No  notice  of  motion  for  a  writ  of  certiorari  shall  be 
effectual,  nor  shall  any  writ  be  granted  therein  unless  the 
recognizance  and  affidavits  of  justification  shall  have  been 
filed,  as  prescribed  by  the  preceding  section,  before  the 
notice  was  given  and  the  same  verified  by  affidavit."  Vide 
Refjina  v.  Bobei  tst  16  Prac.  Reps.,  49. 

The  sureties  had  not  justified  properly,  and,  unless  it 
<can  be  said  that  a  judge  has  power  to  dispense  with  such  a 
positive  requirement  altogether,  I  cannot  understand  how 
leave  could  be  granted  to  remedy  such  a  defect. 

In  my  opinion,  however  the  learned  judge  did  not  so 
decide ;  on  the  contrary,  he  reserved  expressly  that  very 
question  to  be  argued  before  him  at  the  adjourned  hearing. 
That  he  had  power  to  adjourn  cannot  be  doubted,  and  it 
might  be,  that  after  hearing  the  question  discussed,  he 
would  not  have  allowed  them  to  be  used,  and  would  have 
dismissed  the  application.  We  have  not  before  us  what 
he  subsequently  did,  as  the  appeal  is  simply  confined  to 
the  validity  of  this  order.  The  plaintiff  was  premature  in 
taking  such  an  appeal,  instead  of  waiting  until  the  learned 
judge  finally  disposed  of  the  matter. 

I  am,  therefore  of  opinion,  that  this  appeal  should  be 
dismissed  with  costs. 

I  omitted  to  refer  to  the  objection  that  no  copy  of  the 
judgment  below  was  annexed  to  the  affidavit  of  the  appli- 
cant, and  that  the  judge  had  no  power,  under  the  rules,  to 
permit  this  to  be  done.  The  very  obvious  answer  to  this 
objection  is,  that  the  Crown  Rules  do  not  require  this  to 
be  done  in  the  first  instance.  It  may  be  done  at  the 
hearing. 

Weatherbe  and  Henry,   J  J.,  concurred. 


Digitized  byVjOOQlC 


428  THE    NOVA    SCOTIA    REPORTS,    1896. 

McDonald,  C.  J. — This  is  an  appeal  from  an  interlo- 
cutory order  made  by  Mr.  Justice  Graham  at  chambers, 
while  hearing  an  application  for  a  certiorari  to  remove  the 
proceedings  in  this  cause  into  this  court.  The  appeal  is  from 
an  order  by  the  learned  judge  allowing  the  defendant  to 
file  further  affidavits  of  justification  of  the  bail  filed  before 
the  application  for  certiorari  was  made,  and  for  leave  to 
file  the  judgment  sought  to  be  removed  verified  by  affidavit. 
I  think  the  appeal  must  be  dismissed  for  the  following 
reasons  : 

1.  Rule  36,  of  the  Crown  Rules,  allows  the  court  or 
a  judge  "  to  direct  further  or  additional  security  to  be 
given  before  the  writ  shall  issue."  The  authority  thus 
given  must,  as  a  matter  of  necessity  and  necessary  impli- 
cation, include  the  power  to  allow  the  affidavit  of  such 
security  as  required  by  the  rules.  If,  in  this  case,  the 
judge  thought  the  affidavit  of  justification  filed  before  the 
application  was  made  insufficient  or  defective,  then  there 
was  no  security,  and  the  judge's  order  was  in  effect  per- 
mission to  tile  further  or  additional  security. 

Rulo  31  requires  a  copy  of  the  judgment,  etc.,  to  be 
produced,  verified  by  affidavit.  In  my  opinion  the  copy  of 
the  judgment  certified  by  the  magistrate,  together  with 
the  affidavit  of  Hearn,  is  a  sufficient  verification  under  the 
rule. 

The  learned  judge  must,  I  think,  be  assumed  to  have 
given  the  leave  required  by  rule  10.  He  allowed  the 
affidavits  to  be  read  after  objection.  The  leave  is  not 
formally  expressed  in  the  order,  but,  as  I  have  said,  it  must 
be  intended  the  affidavits  were  read  by  leave  of  the  judge. 

The  appeal  should  be  dismissed  with  costs. 

Meagher,  J.— It  is  provided  by  Crown  Rule  29,  that: 

"  No  notice  of  motion  for  a  writ  of  certiorari  shall  be 
effectual,  nor  shall  any  writ  be  granted  thereon,  unless  the 
recognizance  and  affidavits  of  justification  shall  have  been 
tiled,  as  prescribed  by  the  preceding  section,  before  the 
notice  was  given,  and  the  same  verified  by  affidavit." 
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Rule  28  requires  the  recognizance  to  be  entered  into 
before  a  commissioner  of  the  court,  and  the  sureties  shall 
justify  before  a  commissioner. 

No  form  of  affidavit  of  justification  appears  to  have 
been  prescribed  by  the  crown  rules  in  England,  or  in  this 
province,  nor,  so  far  as  I  am  aware,  by  the  Judicature  Act 
or  rules. 

Order  70  of  the  Judicature  Rules,  Rule  2,  provides  that 
where  no  other  provision  is  made  by  the  Judicature  Act  or 
rules,  the  procedure  and  practice  existing  before  the  first 
day  of  October.  1884,  shall  remain  in  force,  notwith- 
standing the  repeal  of  any  provision  or  enactment. 

By  section  2,  of  chapter  94,  of  the  Revised  Statutes, 
4th  series,  it  was  enacted  that : 

"  In  all  cases,  not  otherwise  provided  for,  the  practice 
and  proceedings  of  the  court  shall  conform  as  nearly  as 
may  be  to  the  practice  and  proceedings  of  the  superior 
courts  of  common  law,  in  force  previous  to  the  first  year 
of  the  reign  of  King  William  the  Fourth ;  and,  in  all  cases 
where  the  proceedings  and  practice  of  the  superior  courts 
of  common  law  in  England  differ  from  each  other,  those 
of  the  court  of  Queen's  bench  shall  be  followed." 

The  affidavits  of  justification  in  this  case  did  not  show 
that  the  bail  were  either  householders  or  freeholders ;  nor 
that  they  were  worth  $200,  over  and  above  any  amount 
for  which  they  might  be  liable  as  sureties ;  nor  that  they 
were  not  bail  or  security  in  any  other  sum. 

These  were  necessary  requirements  under  the  old 
practice  which,  under  Order  70,  Rule  2,  is  still  in  force  and 
roust  be  pursued. 

If  the  bail  was  put  in  for  any  purpose  other  than  a 
certiorari,  it  is  quite  possible — though  I  do  not  so  decide — 
that  leave  might  be  given  to  cure  the  defect. 

The  provisions  of  Crown  Rule  29  preclude  such  a 
proceeding  as  that.  It  is  prohibitory,  and,  of  course, 
imperative.  It  declares  that  no  motion  for  a  writ  of 
certiorari  shall  be  effectual,  nor  shall  any  writ  be  granted 
thereon  unless  the  recognizance  and  affidavits  of  justifica- 
tion shall  have  been  filed  before  the  notice  was  given. 
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The  affidavits  of  justification  must,  of  course,  be  in 
form  and  terms  in  accordance  with  the  practice  of  the 
court. 

In  England  the  form  is  prescribed  by  general  rules,, 
and  that  form  has  been  applicable  in  this  province  for  a 
great  many  years.  It  must,  in  England,  be  strictly 
followed.  Millers  Bail,  5  Dowl.  P.  C,  602  ;  Welters  Bail 
6  Dowl.  P.  C,  312.     And  the  same  rule  must  govern  here. . 

The  form  in  use  in  England  will  be  found  in  Chitty's 
Forms,  p.  838 ;  and  that  in  Ontario,  in  Harrison's  C.  L.  P. 
Act,  p.  664.  The  only  difference  between  the  two  is,  that, 
in  the  English  form,  the  deponent's  property  is  described 
in  a  general  way,  while  no  specific  reference  is  made  in  the 
Ontario  form  to  the  property  possessed  by  the  deponent, 
except  by  the  statement  that  he  is  a  housekeeper  or  free- 
holder, as  the  case  may  be. 

The  decided  cases  recognize  that  the  absence  of  the 
statements  which  are  made  the  basis  of  the  objection  here 
constitute  a  substantial  defect. 

Ex  parte  Reynolds,  9  T.  L.  R.,  190,  cited  in  the  Queen 
v.  Wells,  and  the  other  cases  there  mentioned,  illustrating 
the  application  by  the  English  judges  of  a  kindred  rule  to 
that  invoked  here  in  support  of  the  objection,  show  clearly 
that  the  rule  is  an  imperative  one,  and  that  the  conditions 
prescribed  by  the  Crown  Rules  in  this  behalf  must  be 
strictly  complied  with. 

Counsel  for  the  appellant  insisted  below  that  the 
objections  he  urged  should  be  given  effect  to.  I  have  not 
the  smallest  doubt  that  they  should  have  been,  and  that 
leave  to  file  additional  affidavits  should  mot  have  been 
given,  and  no  adjournment  for  that  purpose  ordered. 

Sufficient  affidavits  of  justification,  under  Rule  20, 
should  have  been  filed  before  the  notice  of  motion  for  a 
certiorari  was  given.  That  condition  was  not  complied 
with,  and,  therefore,  the  learned  judge  was  bound  to  refuse 
the  application,  and  had  no  power  or  jurisdiction  to  give 
leave  to  file  fresh  affidavits  of  justification. 
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It  was  surely  an  idle  proceeding  to  make  an  order  for 
leave  to  tile  affidavits  which,  when  filed,  could  not  be  used. 
The  appellant  was  entitled  to  have  the  proceeding  dis- 
missed at  that  stage,  and  not  further  worried  by  continuing 
the  litigation. 


Maguire  v.  Carr. 

Before  Weatherbr,  Townshend,  Meagher,  and  Henry,  J.  J. 

Judgment — Acceptance    of  promissory  note    in    satisfaction   of— Express 

agreement  necessary  to  revive — Evidence  of— Return  of  note  not 

sufficient  Satisfaction  piece — Mistake  in  recording — Party  to 

settlement,  not  permitted  to  take  advantage  of 

J.  W.  H.,  as  agent  of  plaintiff,  delivered  to  defendant  a  satisfaction  piece 
of  a  judgment  held  by  plaintiff  against  defendant,  on  receiving  from 
defendant  a  promissory  note  for  $110.00.  The  note  so  taken  was  sub- 
sequently returned  to  defendant,  and  three  other  notes  taken  in  lieu 
thereof.  The  latter  notes  were  finally  returned  to  defendant,  without 
anything  having  been  paid  on  account  of  them. 

Held,  that  the  judgment  having  been  satisfied  by  the  acceptance  of  the 
notes,  and  delivery  of  the  satisfaction  piece,  could  not  be  revived, 
unless  by  express  agreement. 

Htldy  also,  that  the  delivery  back  of  the  notes  was  not  sufficient  evidence 
to  establish  such  an  agreement. 

Defendant,  on  receiving  the  satisfaction  piece,  instead  of  taking  it  to  the 
clerk  of  the  court  and  obtaining  his  certificate,  took  it  to  the  registrar 
of  deeds,  who  registered  it,  and  made  an  entry  that  the  judgment  was 
discharged. 

Held,  (per  Townshend,  J.),  that  it  was  not  competent  for  J.  W.  H.,  to 
whom  the  judgment  was  subsequently  assigned,  after  he  became  aware 
of  the  mistake,  to  take  advantage  of  the  mistake,  and  obtain  execu- 
tion on  the  judgment. 

Appeal  from  the  judgment  of  Mclsaac,  C.  C.  J.,  in 
favor  of  plaintiff.  The  facts  were  stated  by  Townshend,  J., 
in  delivering  judgment,  as  follows: 

"  Judgment  was  recovered  in  the  county  court  by  A.  J. 
0.  Maguire  against  the  defendant,  John  A.  Carr,  on  the 
27th  April,  1883.  This  judgment  was  assigned  respectively 
to  George  L.  Forsyth,  April  17th,  1885  ;  by  Forsyth  to 
William  Maguire,  March  20th,  1886 ;  and  by  William 
Maguire  to  J.  W.  Hadley,  June  28th,  1892.  No  notices 
of  any  of  these  assignments  were  given  to  the  defendant. 
As  found  by  the  judge  below:  "On  the  15th  October, 
1885,  J.  W.  Hadley,  as  agent  of  the  plaintiff,  delivered  to 
the  defendant  a  satisfaction  piece,  signed  by  the  plaintiff, 
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on  getting  from  him  a  promissory  note  for  $110.00,  payable 
to  his  son,  James  L.  Hadley,  without  any  authority  from 
the  Fon,  for  which,  according  to  defendant's  evidence  at  the 
trial  of  the  issues,  he  was  to  get  credit  on  the  judgment 
On  the  7th  October,  1891,  Joseph  W.  Hadley  returned  said 
note  to  defendant,  taking  in  its  stead  three  promissory 
notes  bearing  that  date,  amounting  in  all  to  $100.00,  and 
payable  to  himself.  Last  summer,  and  before  the  notice 
of  motion  herein,  Joseph  W.  Hadley  returned  the  three  . 
notes  without  any  payment  thereon  to  the  defendant.  The 
judge  further  finds  that  the  $110.00  note  taken  on  October 
15th,  1885,  when  defendant  received  the  satisfaction  piece, 
was  the  balance  then  due  on  the  judgment. 

The  defendant,  instead  of  taking  the  satisfaction  piece 
to  the  clerk  of  the  county  court,  placing  it  on  record,  and 
getting  the  necessary  certificate  of  satisfaction,  under  his 
seal,  to  file  in  the  office  of  the  registrar  of  deeds,  mistak- 
enly took  the  satisfaction  piece  to  the  registrar  to  file  it. 
The  registrar  did  file  it,  and  made  an  entry  that  the 
judgment  was  discharged.  The  applicant,  Joseph  W. 
Hadley,  discovered  the  mistake  before  taking  an  assign- 
ment of  the  judgment  on  28th  June,  1892.  In  July,  1895, 
before  taking  these  proceedings,  Hadley  returned  the  notes 
to  defendant,  who  took  them  from  him,  although  he  had 
not  paid  them  in  full." 

1896.  January  21st.  A.  Drysdale,  Q.  C,  in  support  of 
appeal. 

A.  Whitman,  contra. 

1896,  May  18th.  Townshend,  J.,  (after  stating  the 
facts  as  above.) — Under  these  facts  the  only  question 
for  us  to  determine  is  whether  it  is  competent  for 
Joseph  W.  Hadley,  the  really  interested  party  through- 
out, to  take  advantage  of  defendant's  mistake  and 
have  execution  on  the  judgment.  The  satisfaction  piece, 
it  is  clear,  was  of  no  efficacy  until  placed  on  record  in  the 
clerk's  office,  and  the  discharge  of  the  judgment  entered 
there.  In  point  of  law,  therefore,  the  judgment  still  stands 
unsatisfied.  Had  it  passed  into  the  hands  of  any  other 
person  than  Hadley,  without  notice,  the  defendant  must 
have  suffered   the  consequences  of  his  own  mistake.     As 
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between  Hadley  and  defendant,  I  think  the  position  is 
different.  I  am  convinced  that  the  agreement  was,  that, 
when  the  note  October  loth,  1885,  was  given,  the  judgment 
was  to  be  released,  and  both  parties  did  what  they  believed 
was  effectual  to  carry  it  out.  I  can  find  no  evidence  that 
this  agreement  was  rescinded.  The  defendant  never  con- 
templated such  a  result  in  receiving  back  the  notes  which, 
no  doubt,  Hadley  was  advised  to  do,  before  he  could  make 
this  application  at  all.  It  does  not  appear  that  he  was 
aware,  at  the  time,  of  his  mistake,  and  I  doubt  if,  under  the 
circumstances,  by  any  agreement,  they  could  give  life  to  a 
judgment  which,  as  between  them,  had  been  satisfied.  lb 
might  give  rise  to  serious  difficulties  in  regard  to  the  rights 
uf  third  parties,  and  open  the  door  to  fraud.  Moreover,  it 
is,  in  my  opinion,  perfectly  competent  for  the  defendant 
to-day  to  get  from  the  registrar  of  deeds  the  satisfaction 
piece,  and  have  it  placed  on  record,  and  to  get  from  the  clerk 
the  necessary  certificate  of  release.  1  know  of  no  way  in 
which  Hadley  could  or  can  now  hinder  him  from  doing  so. 
His  answer  to  any  application  on  the  part  of  Hadley 
would  be  that  the  note  was  taken  in  satisfaction  of  the 
judgment,  which  could  not  be  denied.  If  he  should  take 
this  course,  the  clerk  could  not  legally  seal  an  execution, 
and,  if  he  did,  it  must  be  set  aside. 

I  am  of  opinion,  on  these  facts,  that  the  applicant, 
Joseph  W.  Hadley,  is  not  entitled  to  have  execution  of 
this  judgment  which,  as  between  him  and  defendant,  is 
satisfied,  and  that  the  judgment  below  should  be  reversed 
with  costs. 

Meagher,  J. — It  cannot,  upon  the  evidence  before  us, 
be  doubted  that  the  notes  were  given  and  accepted  in 
satisfaction  of  the  judgment. 

If  the  transaction  was  not  intended,  between  the  parties 
thereto,  to  be  a  satisfaction  of  the  judgment,  but  a  mere 
suspension  only  of  the  remedy  upon  it, during  the  currency 
of  the  notes,  it  is  altogether  inconceivable  that  a  satisfac- 
tion piece  would  have  been  executed,  and  delivered  to  the 
28— N.  S.  R.  28. 
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defendant  The  silence  and  acquiescence  of  Maguire  and 
Hadley,  for  so  many  years  afterwards,  although  they  knew 
the  facts — now  relied  on  to  show  an  alleged  mistake  on 
their  part — very  soon  after  the  bargain  was  made,  are 
material  to  show  that  they  understood  the  transaction  in 
the  sense  I  have  described. 

During  that  long  period  no  move  was  made  by  them 
to  correct  or  remedy  the  alleged  mistake,  and  no  notice  or 
intimation  that  any  error  had  been  committed  was  given 
to  the  defendant  during  that  interval. 

I  am  convinced  that  Hadley  and  Maguire,  during  all  that 
period,  believed  that  the  judgment  was  discharged.  When 
the  notes  were  accepted,  and  the  satisfaction  piece  given 
through  the  agency  of  Hadley  to  the  defendant,  the  latter 
was  not  aware  that  the  judgment  had  been  assigned  to  a 
third  party.  No  facts  were  brought  home  to  him,  up  to 
that  time,  which  should  have  put  him  upon  enquiry. 

He  was,  therefore,  at  liberty  to  regard  the  plaintiff  as 
the  owner  of  the  judgment,  and,  therefore,  possessed  the 
power  to  give  a  valid  discbarge  of  it.  There  was  no 
mistake  of  fact  on  the  part  of  the  defendant  at  any  time, 
and  the  settlement  which  he  then  made  was,  so  far  as  he 
was  concerned,  valid  and  effective.  The  judgment  was 
satisfied  by  the  transaction  between  the  parties. 

It  was  held  in  Witherby  v.  Mann,  11  Johnson  (N.  Y.) 
518,  that  where  a  negotiable  note  has  been  received 
expressly  in  satisfaction  of  a  judgment,  it  is  an  extinguish- 
ment of  the  judgment  debt. 

The  judgment  being  therefore  satisfied  by  the  delivery 
of  the  notes,  and  their  acceptance  upon  the  express  agree- 
ment that  they  were  to  operate  as  a  satisfaction  of  the 
judgment,  I  do  not  think  the  latter  could  be  revived,  and 
again  brought  into  operation,  by  a  mere  surrender  of  the 
notes  to  the  defendant.  The  pi  oof,  at  the  best,  does  not 
carry  this  case  higher  than  that. 

The  defendant  acquired  a  right  to  insist  that  the  judg- 
ment had  been  satisfied  by  the  settlement  made,  and  in 
order  to  lose  that  right  and  to  restore  the  judgment  (assum- 
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ing  that  to  be  possible,  but  which  I  do  not  concede)  he  must, 
at  least,  have  been  a  party  to  an  express  agreement  rescind- 
ing the  settlement  made. 

The  proof  of  such  an  agreement  should  be  clear.  The 
evidence  does  not  go  beyond  showing  that  Hadley  returned 
the  notes  to  the  defendant,  because  he  thought  they  could 
not  be  collected.  That,  however,  was  his  act  alone,  and 
has  no  effect  upon  defendants  rights.  There  is  no  evi- 
dence to  show  that  the  defendant  admitted  or  recognized 
in  any  manner  the  fact  that  a  mistake  had  been  made,  or 
that  he  accepted  the  notes  in  rescision  of  the  settlement  He 
is,  for  aught  that  appears  to  the  contrary,  still  entitled  to 
insist  that  no  mistake  was  made,  or  that  what  was  done  by 
the  other  parties  to  the  transaction,  was  done  with  full 
knowledge  on  their  part  of  the  facts.  In  either  case,  it 
seems  to  me,  they  are  not  entitled,  against  his  will,  to 
deprive  him  of  the  fruits  of  that  bargain,  and  the  more  so 
when  it  is  clear  that  the  party  now  seeking  to  enforce 
the  judgment,  was  a  party  to  the  bargain  which  is  now 
sought  to  be  ignored  for  his  benefit. 

If  the  mistake  had  been  mutual,  the  case  would  be 
different.  The  most  that  can  be  said  is  that  the  defendant 
acted  in  ignorance  of  the  fact  that  the  judgment  had  pre- 
viously been  assigned,  but,  in  the  absence  of  notice  or 
knowledge  cf  that  transfer,  the  defendant  was  quite  within 
his  rights  in  dealing  with  Maguire,  whom  he  was  entitled 
to  regard  as  the  holder  of  the  judgment. 

If,  under  such  circumstances,  he  had  paid  the  amount 
due  upon  the  judgment  to  the  plaintiff,  or  to  Hadley  with 
his  authority,  the  judgment  could  not  have  been  enforced 
afterwards.  No  agreement  between  the  parties  could 
restore  it. 

The  issues  settled  for  trial  below,  and  which  were  the 
only  ones  open  for  enquiry,  were — 

1.  Was  the  judgment  herein  paid  in  full  and  satisfied 
to  the  party  entitled  to  receive  payment  thereof  under  the 
several  assignments  and  transfers  of  said  judgment. 

2.  Has  the  said  judgment  been  paid  by  the  defendant 
and  discharged. 

3.  Has  the  said  judgment  been  legally  dip^harged. 
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No  enquiry  was  ordered  or  sought  as  to  the  alleged 
rescission  of  the  agreement  made  when  the  notes  were 
accepted  and  the  satisfaction  piece  given.  That  enquiry 
was  not  open  upon  the  issues  framed.  The  judge,  below 
could  not;  nor  can  the  court,  deal  with  that  aspect  of  the 
case. 

It  has  been  said  that  the  order  settling  the  issues  should 
have  been  appealed  against.  Beyond  putting  the  questions 
to  be  tried  and  determined  into  shape,  it  did  not  adjudicate 
upon  or  determine  any  matter  or  question  whatever,  and, 
therefore,  I  am  unable  to  discover  how  that  order  can 
prejudice  defendants  rights.  The  main  issue  was  whether 
or  not  the  judgment  was,  or  was  intended  to  be,  satisfied 
by  the  making  and  delivery  of  the  notes.  That  question 
went  to  the  root  of  the  matter  and  should  have  been 
answered  in  the  defendant's  favor.  The  appeal  should  be 
allowed  with  costs,  including  the  costs  below. 

Henry,  J. — I  agree  that  the  appeal  should  be  allowed. 
I  place  my  decision  upon  the  short  and  simple  ground  that 
the  satisfaction  piece  was  delivered  to  the  judgment  debtor 
by  Joseph  W.  Hadley  on  behalf  of  the  judgment  creditor,  the 
note  which  he  took  at  the  time  being  received  and  accepted 
in  satisfaction  of  the  judgment.  Nothing  but  an  agree- 
ment on  the  part  of  the  judgment  debtor  to  give  up  or 
cancel  the  unfiled  satisfaction  piece  could  take  a^ray  his 
right  to  file  it,  or  give  to  the  judgment  creditor  atly  right 
to  enforce  the  judgment  against  him.  No  such  agreement 
has  been  shown.  The  delivery  back  to  the  defendant  of 
the  three  notes  which  were  taken  in  substitution  for  the  note 
taken  when  the  satisfaction  piece  was  given,  not  only  falls 
short  of  establishing  such  an  agreement,  but  fails  to 
amount  to  any  evidence  of  such  an  agreement. 

Weatherbe,  J. — I  do  not  wish  to  be  understood  as 
agreeing  to  the  practice  that  a  judge  may,  on  trying  issues, 
decide  the  original  motion,  which  is  the  decision  given  in 
this  case. 
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Spain  et  al.  v.  Manning. 

Before  Wbatherbb,  and  Townshknd,  J.  J.,  Graham,  E.  J.,  and  Meagher 
and  Henry,  J  J. 

Capias — Affidavit  for  held  insufficient  on  account  of  omi*sion   of  words, 

"  unless  he  be  arrested"  in  connection  with  allegation  that  defendant 

teas  about  to  leave  the  province — Order  44.  Rule  1. 

Order  44,  Rule  1,  authorizes  a  judge  of  the  Supreme  Court  to  make  an 
order  directing  the  arrest  and  imprisonment  of  the  defendant  in  any 
action  in  which  the  defendant  is  liable  to  arrest,  where  the  plaintiff,  by 
affidavit  of  himself,  or  some  other  person,  proves  to  the  satisfaction  of 
such  judge,   etc.,  etc., 

(1.)  That  the  defendant  is  about  to  leave  the  province  unless  he  be 
arrested  ;  and 

(2.)  His  belief  that  the  debt  will  be  lost  unless  the  defendant  be  forth- 
with arrested. 

Held,  per  Wkatherbe,  J.,  Graham,  E.  J.,  and  Meagher,  J.,  that  an 
affidavit  which  omitted  the  words  "  unless  he  be  arrested,"  in  connec- 
tion with  the  allegation  that  defendant  was  about  to  leave  the  province, 
was  insufficient. 

Held,  per  Henry,  J.,  (Townshknd,  J.,  concurring),  that  Order  44,  Rule 
1,  is  distinguishable  from  the  English  rule,  where  the  words  used  are 
"  unless  he  be  forthioith  apprehended,''  and  that,  therefore,  the  affidavit 
would  have  beeu  no  better  with  the  words  omitted  than  without  them, 
but 

Quaere,  Whether,  as  a  matter  of  practice,  the  necessity  for  an  immediate 
arreH  should  not  be  shown  otherwise  than  by  the  words,  "and  I 
believe  the  said  debt  will  be  lost  unless  the  said  defendant  be  forthwith 
arrested. " 

Appeal  from  the  judgment  of  Johnston,  C.  C.  J., 
setting  aside  with  costs  an  order  for  the  arrest  of  defend- 
ant, and  directing  money  paid  into  court  to  be  paid  out  to 
defendant  or  her  solicitor.     The  judgment  was  as  follows: 

"The  defendant  asks  for  an  order,  that  the  order  for 
arrest,  and  the  arrest  of  the  defendant,  and  all  other  pro- 
ceedings thereunder,  be  rescinded  and  set  aside,  and  that 
the  money  paid  into  court  herein  be  paid  out  to  the 
defendant  on  various  grounds  set  forth  in  the  notice. 

An  appearance  was  entered  by  defendant  on  the  28th 
July,  1894,  and  previous  to  the  notice,  which  is  dated  7th 
day  of  September,  1894,  the  defendant  might,  under  Order 
12,  Rule  18,  without  obtaining  an  order  to  enter,  or  entering 
a  conditional  appearance,  serve  notice  to  set  aside  the 
service,  etc. 

Appearance  to  a  writ  is  a  fresh  step  under  Order  68, 
Rule  2,  and,  therefore,  any  irregularity  to  the  knowledge  of 
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the  defendant  cannot  be  set  aside  after  appearance.  I 
shall  therefore  confine  myself  to  such  objections  as  do  not 
come  under  the  category  of  irregularities. 

Objection  10. — Because  the  affidavit  to  obtain  the  order 
for  arrest  merely  alleges  a  belief  that  the  defendant 
is  about  to  leave  the  province,  and  does  not  state  a  belief 
that  the  defendant  is  about  to  leave  "  unless  she  be 
arrested."  These  latter  words  are  requisite  by  order  44, 
rule  1.  Precedent  to  making  the  order  for  arrest  the  judge 
or  commissioner  has  to  be  satisfied  by  affidavit  that  the 
defendant,  among  other  things,  has  cause  for  believing  that 
the  defendant  is  about  to  leave  the  province  "  unless  he  be 
arrested."  The  omission  of  these  words  is  more  than  an 
irregularity — they  are  necessary  to  give  the  judge  or  com- 
missioner jurisdiction  to  act.  It  would  be  quite  consistent 
with  this  affidavit  that  the  defendant  had  no  intention  of 
leaving  the  province  for  a  twelve  month  or  more,  and, 
under  these  circumstances,  an  order  for  arrest  would  hardly 
be  granted,  the  orject  being,  as  I  take  it,  not  to  arrest  a 
defendant  unnecessarily,  or  before  there  is  any  need,  but 
only  to  secure  his  presence  in  the  province  to  answer  any 
judgment  that  may  be  obtained  against  him,  and  I  there- 
fore read  the  word  "forthwith"  in  the  next  clause  before  the 
word  "  arrested  "  in  this  clause.  Mr.  Hanright,  on  the  part 
of  the  plaintiff,  contended  that  the  clause  that  requires  the 
plaintiff  to  swear  that  he  believes  that  the  debt  will  be 
lost  unless  the  defendant  be  forthwith  arrested  should  he 
read  in  connection  with  the  first  clause,  and  as  a  part  of 
it,  and  then,  the  allegation,  "  unless  he  be  forthwith 
arrested,"  could  be  reirnported  into  the  first  clause,  but  I 
cannot  agree  with  him  that  the  two  clauses  are  distinct. 
The  plaintiff,  to  entitle  himself  to  order  for  arrest,  must 
allege,  1st,  That  the  defendant  is  about  to  leave  the  province 
unless  he  be  arrested ;  and,  2nd,  That  he  believes  the  debt 
will  be  lost  unless  the  defendant  be  forthwith  arrested. 
Now,  it  may  be,  that  the  plaintiff  is  not  prepared  to  swear 
that  an  immediate  arrest  is  necessary  to  prevent  the 
defendant  leaving  the  province,  but  is  prepared  to  swear 
that  he  believes  that  the  debt  will  be  lost  unless  defendant 
be  forthwith  arrested,  for  the  reason  that  he  is  about  to 
dispose  of  his  property,  etc.,  etc.,  and  an  arrest  will  enable 
him  to  obtain  security  for  his  debt,  or  for  some  other 
reason. 

Mr.  Hanright  then  asked  to  amend,  and  cited  a  case 
where  I  allowed  an  amendment  when,  in  the  affidavit  for 
order  for  arrest,  the  word  "  fear "  had    been  substituted 


Digitized  byVjOOQlC 


SPAIN    ET   AL.    V.    MANNING.  439 

for  "  believe,"  because  I  gathered  from  that  case  that  the 
Supreme  Court  would  have  allowed  an  amendment  had  it 
not  been  for  the  delay.  If  it  had  not  been  for  that  case  I 
do  not  know  that  I  would  have  allowed  an  amendment, 
because  I  hold  that,  when  a  party  puts  the  law  in  motion 
to  deprive  another  of  his  liberty,  he  is  bound,  at  his  peril, 
to  see  that  the  law  is  most  strictly  complied  with,  and,  if 
he  does  not,  he  must  take  the  consequences.  Inasmuch, 
then,  as  this  allegation  was  necessary  to  give  the  commis- 
sioner jurisdiction,  the  law  has  not  been  complied  with.  I 
do  not  think  that  such  non-compliance  is  a  mere  iregularr 
ity,  amendable  under  rule  1,  order  67,  but,  under  that  rule, 
I  direct  that,  for  the  above  reasons,  the  affidavit  be  void. 

Objection — 2.  Because  the  order  does  not  show  juris- 
diction. The  order  runs  thus:  "Dated  the  21st  day  of 
July,  1894,  Halifax,  in  the  County  of  Halifax."  I  refer 
again  to  the  above  case,  11  R.  &  G.,  338,  wherein  it  was 
held  that  an  order  to  arrest,  signed  by  a  commissioner, 
must  show  jurisdiction  upon  its  face.  The  order  is  dated 
the  21st  day  of  July,  1894,  followed  by  the  word, "  Halifax, 
in  the  County  of  Halifax"  ;  the  order  must  also  show  that 
he  was  commissioner  for  the  county,  and  that  he  acted 
within  it.  In  1 1  R.  &  G.,  338,  no  place  was  named  in  the  date, 
and  I  do  not  think  that  the  words,  "  Halifax  in  the  County 
of  Halifax,"  by  themselves,  import  that  the  commissioner 
acted  within  his  jurisdiction  when  he  signed  the  order.  If 
the  order  had  said  "  at  Halifax,  Sic."  then  I  think  the  order 
would  have  imported  that  it  had  been  signed  within  his 
jurisdiction.  The  commissioner  signed  himself  as  "  Com- 
missioner of  the  Supreme  and  County  Courts  in  and  for 
the  County  of  Halifax,"  but  that  is  his  address,  mere  mat- 
ter of  description ;  he  may  be  all  that,  and  yet  not  have 
signed  the  order  within  his  jurisdiction  ;  and,  besides,  the 
superscription  can  hardly  be  colled  the  face  of  the  order. 
The  cases  cited  in  Judge  Townshend's  judgment,  11,  R.  &  G., 
338,  are  equally  applicable  to  this  case.  On  this  ground* 
then,  I  think  the  objection  fatal  to  the  order.  I  have  con- 
sulted other  cases  supporting  the  above  view,  but  it  is 
perhaps  unnecessary  to  cite  them.  I  shall  not  consider  the 
other  objections  raised,  nor  whether  they  are  all  waived  by 
the  appearance,  because  I  deem  the  two  objections  above 
sufficient  to  justify  me  in  setting  aside  the  order  for  arrest, 
and  the  arrest  of  the  defendant,  and  in  directing  that  the 
money  paid  into  court,  in  order  to  relieve  the  defendant 
from  custody,  be  paid  out  to  her,  together  with  the  costs 
of  this  application." 
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1896.  Feb.  21st.  F.  W.  Hanright  in  support  of 
appeal.  When  the  plaintiff  swears  that  he  has  a  good 
cause  of  action,  that  the  defendant  is  about  to  leave  the 
province,  and  that  he  fears  the  debt  will  be  lost  unless  the 
defendant  is  arreste J,  that  is  a  prima  facie  case  proving 
that  defendant  is  about  to  leave  the  province  unless  he  is 
arrested.  ( W.  B.  Wallace. — A  man  may  be  about  to  leave, 
and,  on  hearing  of  the  proceedings,  may  determine  to 
remain  and  fight  it  out.  Therefore,  the  affidavit  must 
show  that  the  arrest  is  the  last  resource  to  secure  the  pre- 
sence of  the  defendant.)  The  difference  between  our  act 
and  the  English  act  is  that,  in  England,  you  must  show 
grounds,  while  here  we  need  not  do  so.  (  Weatherbe,  J. — 
You  may  do  so  here ;  if  you  don't  you  must  use  the 
language  of  the  act.)  Hargreaves  v.  Hayes.  5  E.  &  B.,  271. 
(Meagher,  J. — What  is  the  meaning  of  the  words  "  about 
to  leave."  It  may  mean  in  three  days  or  three  months. 
Therefore,  the  words,  "  unless  he  is  arrested,"  must  have 
been  used  to  give  the  words  such  definiteness  as  to  convey 
the  idea  that  the  departure  of  the  defendant  will  be  so 
prompt  that  the  only  way  of  preventing  it  is  the  use  of 
the  process  of  the  court.)  Arkenheim  v.  Colegrave, 
13  M.  &  W.,  620  :  Gibbons  v.  Spalding,  11  M.  &  W.  173. 

W.  B.  Wallace,  contra. — The  words,  "unless  he  be 
forthwith  arrested,"  are  regarded  as  essential,  by  the 
English  cases,  even  where  the  grounds  are  set  out.  If  the 
words  are  regarded  as  necessary  in  England,  they  are  much 
more  so  here,  where  no  grounds  of  belief  are  required,  and 
where  something  should  be  required  to  satisfy  the  com- 
missioner. (Townbhenp,  J. — Unless  you  are  obliged  to 
follow  the  statute  verbatim,  it  strikes  me  that  the  three 
requirements  are  here,  (I)  that  the  party  is  about  to  leave 
the  province,  (2)  that  there  is  a  debt  due,  (3)  that  unless 
the  defendant  is  forthwith  arrested  the  debt  will  be  lost. 
Henry,  J. —  It  seems  to  me  that  the  three  thjngs  required 
are  shown.)  The  fact  that  the  words  "  unless  he  be  arrested "' 
were  placed  in  the  statute,  as  an  additional  requirement, 
shows   that  the}'    must  have  been   regarded  as  essential. 
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(Henry,  J. —  I  understand  that  the  words  exercise  an 
important  office  in  the  act.)  Reid  v.  Creighton,  in  the 
Supreme  Court  of  Canada,  is  authority  for  the  view  that 
the  affidavit  must  follow  the  form. 

Hanright  in  reply  cited  Tuppcr  v.  Campbell,  3  N.  S. 
D„  543. 

1896,  May  18th.  Weatherbe,  J.— To  obtain  an  order 
for  arrest,  our  practice  requires  an  affidavit  that  deponent 
"  has  probable  cause  for  believing,  and  does  believe,  that 
the  defendant  is  about  to  leave  the  province,  unless  lie  be 
arrested,  and  that  he  believes  the  debt  will  be  lost  unless 
the  defendant  be  forthwith  arrested." 

By  the  terms  of  our  rule  no  statement  for  the  grounds 
of  such  belief  is  necessary  in  the  affidavit. 

In  this  case,  the  plaintiff,  in  applying  for  the  order  for 
the  arrest  of  defendant,  furnished  no  grounds  of  belief, 
but  followed  the  words  of  the  rule,  with  the  exception  of 
the  words  italicized  above,  "  unless  he  be  arrested,"  which 
are  omitted  from  the  affidavit. 

The  question  is,  whether  the  rule  has  been  satisfied, 
notwithstanding  the  omission  of  these  words.  In  other 
language,  are  those  words  meaningless.  There  are  two 
things  lequired  to  be  sworn  to, 

1.  That  deponent  has  probable  cause  for  believing,  and 
does  believe,  that  defendant  is  about  to  leave  the  province, 
unless  he  be  arrested. 

2.  That  he  believes  the  debt  will  be  lost  unless  the 
defendant  be  forthwith  arrested. 

As  to  the  first  part  of  the  affidavit,  the  learned  judge 
below  says  of  the  omission  of  the  words  "  unless  he  be 
arrested  "  : 

"It  would  be  quite  consistent  with  this  affidavit  that 
the  defendant  had  no  intention  of  leaving  the  province  for 
a  twelve  month  or  more,  and,  under  these  circumstances,  an 
order  for  arrest  would  hardly  be  granted." 
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The  learned  judge  also  says  : 

44  The  plaintiff,  to  entitle  himself  to  an  order  for  arrest, 
must  allege,  1st.  That  defendant  is  about  to  leave  the 
province  unless  he  be  arrested,  and  2nd.  That  he  believes 
the  debt  will  be  lost  unless  the  defendant  be  forthwith 
arrested/' 

I  confess  that  I  want  nothing  more  convincing  than 
this  reasoning  to  shew  me  that  the  omission  of  the  words 
from  the  affidavit  before  us,  would  not  only  defeat  the  very 
object  of  the  law,  but  would  permit  an  arrest  of  a  person 
whom  the  deponent  does  not  suppose  is  to  leave  the  pro- 
vince for  a  year  or  more. 

Take  the  case  of  an  affidavit  stating  probable  came  for 
belief,  and  belief  that  A.  is  about  to  leave  the  provincein 
two  years  from  date,  and,  also,  belief  that  deponent's  debt 
will  bo  lost  unless  defendant  be  forthwith  arrested.  Would 
this  satisfy  the  statute?  Deponent  might  well  believe 
that  arrest  would  produce  prompt  payment  of  a  debt 
where  a  party  had  no  intention  of  leaving  the  country. 
And,  for  this  reason,  an  affidavit  of  belief  that  A.  is  about 
to  leave  the  province,  at  some  time  or  another,  could 
scarcely  be  held  sufficient  to  procure  an  order. 

I  have  heard  no  reason,  whatever,  for  ignoring  the 
words  which  have,  in  one  form  or  another,  been  constantly 
in  use  in  similar  statutes,  and  which  cannot  be  said  to 
give  no  force  to  the  context.  It  would  be  sufficient  to  say, 
I  think,  if  these  words  might,  in  the  mind,  of  any  man, 
add  force  to  the  statement,  that  alone  would  be  sufficient  to 
require  their  use.  I  will  say  for  myself  that,  I  can  quite 
understand  a  deponent  being  conscientiously  ready  to 
swear  that  A.  is  about  to  leave  the  country,  though  there  is 
no  intention  of  going  before,  or  being  absent,  when  judg- 
ment may  be  recovered  against  him,  and  also  of  swearing 
conscientiously  to  belief  that  his  debt  will  he  lost  unless 
arrest  takes  place,  wher*  there  is  no  belief  of  intention  of 
a  defendant  leaving  the  country.  So  that  I  am  convinced, 
however  unimportant  some  may    regard    the  absence  of 
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words  literally  required  by  the  very  words  of  the  law, 
others  may  very  reasonably  regard  them  as  absolutely 
essential.  The  draughtsman,  very  properly,  was  using 
words  to  protect  the  person  absenting  himself  from 
vexatious  proceedings  by  arrest,  and,  unless  we  can  be 
certain  that  the  presence  of  the  very  words  in  question 
would  deter  no  one  from  making  an  affidavit,  he  might  make 
if  the  essential  phrase  were  omitted,  we  are  not  justified 
in  ignoring  the  phrase  in  question,. 

I  am  not  sure,  where  the  liberty  of  the  subject  is  "at 
stake,  where  there  is  no  ambiguity  about  the  language 
requiring  the  use  of  particular  words  in  an  affidavit — 
where  the  use  of  these  words  is  explicitly  demanded,  that 
room  is  left  for  us  to  suppose,  they  may  have  had  no  mean- 
ing in  the  mind  of  the  draughtsman.  Here  I  can  see  that 
the  words  give  force  to  the  required  affidavit,  and  certain 
I  am,  that,  in  cases  of  this  kind,  where  there  is  no  authority 
for  the  omission,  and  no  obvious  reason  for  the  omission, 
the  omission  should  not  be  excused. 

For  these  reasons,  I  agree  with  the  learned  county 
court  judge,  who  has  taken  the  pains  to  set  out  the  grounds 
for  his  decision,  and  I  think  the  appeal  should  be  dismissed 
with  costs. 

The  English  cases  cited  at  the  argument,  though  not 
directly  applicable  to  the  language  now  construed,  differ- 
ent from  that  of  the  Englsh  statute,  are  to  some  extent  in 
accord  with  the  judgment  appealed  from. 

Graham,  E.  J. — I  have  not  sufficient  confidence  in  my 
own  opinion  upon  the  matter  to  say  that  the  judgment 
appealed  from  should  be  teversed.  The  words  omitted 
from  the  affidavit,  would  not,  I  think,  add  much  to  the 
meaning,  but,  if  they  might,  it  seems  unsafe  to  leave  them 
out.  It  has  been  the  practice  to  include  them,  and  these 
affidavits  seem  to  be  bald  enough  without  any  further 
omission.     With  much  doubt,  I  would  dismiss  the  appeal. 

MEAGHER,  J. — This  is  an  appeal  from  an  order  made  by 
the  learned  courTty  court  judge,  for  District  No.  1.,  setting 
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aside  an  order  for  the  defendant's  arrest,  which  was 
granted  under  the  provisions  of  Order  44,  R,  1.  The 
ground  of  complaint  was  that  the  affidavit  upon  which  the 
order  to  arrest  was  made,  did  not  contain  the  words, 
"  unless  she  is  arrested,"  which  are  to  be  found  in  Rule 
1,  above  mentioned,  next  after  the  words,  a  about  to  leave 
the  province." 

The  first  series  of  the  Revised  Statutes  did  not  contain 
any  provision  on  this  subject,  further  than  one  which 
authorized  the  granting*  of  an  order  for  a  capias  on  the 
usual  affidavit. 

Section  C  of  chap.  4,  of  the  Acts  of  1853,  required  it  to 
be  shown  to  the  satisfaction  of  the  judge  that  there  was 
a  good  cause  of  action,  "  and  that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  quit  the  pro- 
vince unless  he  be  forthwith  arrested." 

Section  5  of  chap.  134,  of  the  second  series  was  in  the 
same  terms. 

The  enactment  in  the  3rd  series  was  the  same  except 
that,  next  after  the  words,  "  about  to  leave  the  province," 
these  words  were  added,  "  and  that  he  fears  the  debt  will 
be  lost  unless  he  be  forthwith  apprehended." 

The  4th  series  repeated  the  provisions,  in  this  respect 
of  the  3rd,  and  the  statute  remained  unchanged  until  order 
44  came  into  effect. 

The  1st  and  2nd,  Vict.  c.  110,  (Imperial)  contained 
the  expression  "unless  he  or  they  be  forthwith  appro- 
hended."  FK 

It  has  been  held  in  several  English  cases  that  those 
particular  words  need  not  be  used  in  the  affidavit  to  pro- 
cure the  arrest,  provided  it  sfate  facts  sufficient  to  lead 
the  judge  to  believe  that  the  defendant,  unless  forthwith 
apprehended,  will  leave  the  country.  See  Willis  v 
Snooks,  8  M.  &  W.  147  ;  Gibbons  v.  Spaulding,  11  M.&  W.( 
173;  Hargreaves  v.  Hayes,  5  El.  &  Bl.,  272,  and  ChUty's 
Archdold  (14th  Ed.),  1474.  Bateman  v.  Dunn,  5  Bin*. 
N.  G,  49,  may  perhaps  be  said  to  be  opposed  to  this  view, 
but  I  am  unable  to  conclude,  so  far  as  it  may  be  necessary 
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to  be  considered  upon  the  present  appeal,  that  it  is  in  conflict 
with  the  principle  of  Hargreaves  v.  Hayes. 

Theie  is  nothing  in  the  affidavit  before  us  to  show 
when  the  defendant  inte?ided  to  leave  the  province,  nor 
that  her  arrest  under  the  order  applied  for  was  necessary 
to,  or  would  alone,  prevent  her  departure  from  the  pro- 
vince, unless  it  can  be  gathered  from  the  statement  that 
the  deponent  believed  the  debt  would  be  lost  unless  she 
was  forthwith  arrested. 

The  rule  requires  two  things  (in  addition  to  showing  a 
cause  of  action),  namely,  one  that  she  was  about  to  leave 
the  province  unless  arrested,  and  the  other  that  the  debt 
would  be  lost  unless  she  was  forthwith  arrested.  With 
respect  to  the  former,  the  affidavit  must,  either  in  terms> 
or  effect,  show  that  the  party  deponent  has  probable 
cause  for  believing,  and  does  believe,  that  the  defendant  is 
about  to  leave  the  province  unless  arrested,  while, with 
respect  to  the  latter,  it  need  only  be  shewn  that  he  believed 
the  debt  would  be  lost  unless  an  arrest  was  made  forth- 
with. The  two  things  are,  it  seems  to  me,  quite  distinct, 
but  both  must  be  shown  to  the  satisfaction  of  the  officer,  or 
judge  applied  to,  before  the  oider  could  properly  be  made. 

The  party,  deponent,  might,  it  appears  to  me,  believe, 
and  be  able  to  state  facts,  justifying  such  belief,  that  the 
debt  would  be  lost  unless  an  immediate  arrest  of  the 
defendant  took  place ;  and,  consistently  with  that,  be 
wholly  unable  to  say  that  he  had  probable  cause  for 
believing,  and  did  believe,  that  the  defendant  was  about  to 
leave  the  province  unless  arrested. 

The  present  rule  differs  from  the  English  statute,  and 
also  from  the  provision  in  our  4th  series.  The  rule  mak- 
ing power  must  have  had  some  definite  purpose  in  view  in 
requiring  proof  of  the  deponent's  belief,  founded  on 
probable  cause,  that  the  defendant  was  about  to  leave  the 
province  unless  arrested,  and  that  he  also  believed  the  debt 
would  be  lost  unless  an  arrest  was  made  forthwith. 

It  is  true,  the  word  "  forthwith  "  was  in  the  English 
enactment  upon  which  Bateman  v.  Z)urm,  and  Hargreaves  v. 
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Hayes,  were  decided,  but  I  do  not  see  that  the  absence  of 
that  word  necessarily  renders  the  remaining  words  mean- 
ingless, and  consequently  without  any  office  or  purpose. 
In  Order  44,  Rule  1,  the  word  "  about "  is  a  relative  term, 
and,  if  not  qualified  by  some  expression,  would  not  convey 
a  definite  meaning.  Moreover,  one  deponent  might  under- 
stand, and  use,  it  in  a  restricted  sense,  and  limit  it  io  a 
small  period  of  time,  while  another  would  regard  it  more 
liberally,  and  give  it  a  wider  application.  The  same 
observation  can  be  applied  to  the  judge,  or  officer, 
authorized  to  hear  the  application  for  the  order  to  arrest 
The  intention,  it  therefore,  appears  to  me,  was  to  oblige 
the  deponent  to  use  a  term  qualifying  and  limiting  the 
meaning  which  otherwise  might  be  assigned  to  the  word 
"  about,"  and  showing  that  the  time  of  the  intended 
departure  was  not  remote  ;  and,  whilst  the  burden  of  show- 
ing the  precise  time  was  not  thrown  upon  the  applicant, 
yet  he  was  asked  to  fix  the  event  approximately,  by  stating 
in  terms,  or  otherwise  showing,  that  nothing  but  an  arrest 
under  the  process  applied  for,  would  hinder  the  departure 
of  the  defendant.  To  adopt  the  language  of  Webster,  the 
word  "  unless  "  answers  for  a  negation,  thus  :  "  If  we  are 
not  industrious  we  cannot  thrive,"  as  a  substitute  for  the 
expression  :  "  Unless  (remove  this  fact ;  suppose  it  not  to 
exist),  we  are  industrious  and  frugal,  we  cannot  thrive." 
Adopting  a  similar  method  here,  we  would  say  unless 
arrested  he  would  leave  the  province.  If  not  arrested  he 
will  leave.  That  is,  the  period  of  his  departure  is  so  near 
at  hand,  that  he  will  leave  the  province  unless  he  is 
arrested,  under  the  order  sought,  and  unless  that  arrest 
takes  place  promptly,  under  the  order  to  be  granted,  he 
will  quit  the  province. 

I  was  hopeful  at  one  time  that  I  could  read  the  6th 
paragraph  of  the  plaintiff's  affidavit  so  as  that  the  word 
"  unless  "  could  be  regarded  as  applying  not  only  to  the  loss 
of  the  debt,  but  also  to  the  fact  of  her  leaving  the  province, 
but,  upon  reflection,  I  have  concluded,  it  cannot  be  so  read. 
The   form   of  expression   used   precludes  such  a  reading. 
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The  rule  requires  that  it  should  be  shown  that  the 
deponent  has  probable  cause  for  believing,  and  does 
believe,  that  the  party  is  about  to  leave  the  province, 
unless  arrested,  but  in  the  paragraph  referred  to,  the 
application  of  the  words  " probable  cause"  to  the  words 
"  unless  forthwith  arrested,"  is  prevented,  by  the  use  of 
the  words  "  and  I  believe,"  which  in* mediately  precede  the 
former. 

I  regret  that  I  cannot  adopt  a  different  view  of  the 
matter ;  because  I  have  no  doubt  she  was  legally  liable  to 
arrest   under  an   order   therefor   at  that  time. 

Henry,  J. — This  is  an  appeal  from  a  decision  of  the 
learned  county  court  judge  for  District  No.  1.  The  motion 
was  for  an  order,  that  the  order  for  arrest,  and  the 
arrest  of  the  defendant,  and  all  other  proceedings  there- 
under be  set  aside,  and  that  the  money  paid  into  court 
by  defendant  be  paid  out  to  the  defendant.  The  motion 
was  made  upon  several  grounds,  one  only  of  which  was 
sought  to  be  made  good  on  the  argument  of  the  appeal. 
The  ground  relied  upon  before  us  by  counsel  for  defendant 
was   stated  in  the  notice  of  motion  as  follows  : — 

"  Because  the  said  affidavit  merely  alleges  a  belief  that 
the  defendant  is  about  to  leave  the  Province  of  Nova 
Scotia,  and  does  not  state  a  belief  that  the  defendant  is 
about  to  leave  the  said  province,  "  unless  she  be  arrested," 
as  is  required  by  law." 

The  part  of  the  affidavit  upon  which  this  ground  is 
stated  is  as  follows  : 

"  I  have  probable  ground  for  believing,  and  do  believe, 
that  the  said  Mrs.  L.  Manning,  is  about  to  leave  the  Pro- 
vince of  Nova  Scotia,  and  I  believe  that  the  said  debt  will 
be  lost  unless  the  said  defendant  be  forthwith  arrested." 

It  is  necessary,  first,  to  determine  precisely  what  the 
objection  is,  which  this  ground  raises.  It  appears  clear  to 
me  that  the  objection  indicated  is  simply  that  the  omission 
from  the  affidavit,  of  the  words,  "  unless  she  be  arrested," 
renders  the  affidavit  insufficient ;  that  is  to  say,  that,  with 


Digitized  byVjOOQlC 


448  THK    NOVA    SCOTIA    REPORTS,    1896. 

these  words,  the  affidavit  would  be  good,  but  that,  without 
them,  the  affidavit  is  bad. 

It  h  next  necessary  to  note  the  difference  between  our 
Order  44  R.,  1,  and  the  English  statute,  under  which  the 
only  two  English  decisions  to  which  I  shall  refer,  were 
decided.  Our  rule,  so  far  as  it  is  here  material,  is  as 
follows  : 

'•'  Where  the  plaintiff by  affidavit    .... 

proves  to  the  satisfaction  of  a  judge  .  .  .  .  or  of  a  com- 
missioner that  the  plaintiff  has  a  good  cause  of  action 
against  the  defendant  ....  and  that  the  defendant  has 
probable  cause  for  believing,  and  does  believe,  that  the 
defendant  is  about  to  leave  the  "province,  unless  he  be 
arrested,  and  that  he  believes  the  debt  will  be  lost  unless 
the  defendant  be  forthwith  arrested,  such  judge  or  com- 
missioner may,  without  requiring  in  such  affidavit  any 
statement  of  the  ground  for  such  belief,  make  an  order 
directing  that  such  defendant  be  arrested,"  &c. 

The   English  Act  1  &  2,  Vict,  c,  110,  section  3,  so  far 

as  it  is  here  material,  is  as  follows : 

"  That  if  the  plaintiff  ....  shall  by  affidavit  show 
to  the  satisfaction  of  a  judge  ....  that  such  plaintiff 
has  a  cause  of  action  against  the  defendant  ....  and 
that  there  is  probable  cause  for  believing  that  the  defend- 
ant     is  about  to  quit  England,  unless  he  or  they 

be  forthwith  apprehended,  it  shall  be  lawful  for  such  judge 
by  a  special  order,  that  such  defendant  so  about  to  quit 
England,  shall  be  held  to  bail,'7  &c. 

As  already  mentioned,  I  think  that  two  English  cases, 
both  under  the  same  enactment,  must  be  considered  in 
order  to  determine  this  appeal. 

The  first  arose  in  the  Common  Pleas,  and  was  decided 
by  Tindal,  C.  J.,  and  Vaughan,  Bosanquet  and  Colman, 
J  J.,  in  1838.  Bateman  v.  Dunn,  7  Dow  ling  Pr.  Ca.,  105. 
It  was  there  determined  that  the  affidavit  on  which  the 
application  is  made,  must  state  the  belief  of  the  deponent, 
that  the  defendant  is  "  about  to  quit  England,  unless  he  be 
forthwith  apprehended,"  "and  must  also  set  forth  the 
circumstances  upon  which  his  belief  is  founded."  As  to 
the   latter  branch  of  the   decision,   it   has,   of  course,   no 
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immediate  bearing  upon  the  present  case,  since  our  rule 
expressly  dispenses  with  a  statement  of  the  grounds  of  the 
deponent's  belief. 

Now,  as  to  the  part  of  the  decision,  which  holds  that 
the  affidavit  should  have  contained  the  words,  "  unless  he 
be  forthwith  apprehended,"  it  will  be  observed  that  there 
was  nothing  in  the  affidavit  in  that  case,  which  tended  to 
show  that  the  defendant  was  immediately,  or  forthwith,  to 
quit  England,  and  it  was  pointed  out  by  the  judges  that 
the  defendant  might  be  "  about  to  quit  England,"  without 
being  about  to  quit  England  immediately. 

They,  therefore,  held,  that,  inasmuch  as  the  use  of  the 
words,  "  unless  he  be  forthwith  apprehended,"  in  the 
statute,  indicated  that  the  order  was  to  be  granted  only 
where  the  immediate  departure  of  the  defendant  was 
apparently  about  to  take  place,  these  words  should  be 
used  in  the  affidavit,  so  as  thereby  to  indicate  that  the 
defendant  was  not  only  about  to  quit  England,  but  about 
to  do  so  forthwith.  The  case  is  no  authoiity  for  the  posi- 
tion that  these  words  are  essential  where  the  affidavit 
otherwise  makes  it  appear  that  an  arrest  forthwith  is 
necessary.  If  it  were,  it  would  be  distinctly  at  variance 
with  the  other  decision  to  which  I  now  refer.  Hargreaves 
v.  Hayes,  5  E.  &  B.,  272,  was  decided  by  Lord  Campbell, 
C.  J.,  and  Coleridge,  Erie,  and  Crompton,  J  J.,  in  18^5. 
It  was  held  that  it  was  no  objection  to  an  affidavit  to  hold 
to  bail,  that  the  affidavit  did  not  contain  the  words, 
"unless  he  be  forthwith  apprehended." 

Milward  for  defendant  is  reported  as  follows : — 

"  The  affidavit  should  show  to  the  satisfaction  of  the 
judge  that  the  defendant  or  defendants  is  or  are  about  to 
quit  England  '  unless  he  or  they  be  forthwith  appre- 
hended.* That  is  the  form  prescribed  in  Batevxan  v.  Dunn, 
7  Dowling,  Pr.  Ca.,  105.  The  affidavit  here  says  nothing 
1  of  the  necessity  of  immediate  apprehension." 

The  language  of  Campbell,  C.  J.,  and  of  Coleridge,  J., 
is  sufficiently  important  and  concise  to  warrant  two  short 
quotations.     Lord  Campbell  said  : 
29 — N.  s.  R.  28. 
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"  Then,  as  to  the  last  objection,  in  spite  of  the  authority 
which  has  been  supposed  to  support  it,  I  think  it  wholly 
unfounded.  The  act  requires  that  the  affidavit  shall  be 
such  as  to  satisfy  the  judge  ;  and  if  he  states  facts  suffi- 
cient to  lead  the  judge  to  believe  that  the  defendant, 
unless  forthwith  apprehended,  will  leave  the  country,  that 
is  enough." 

Coleridge,  J.,  said  : 

"  The  words  in  section  3  '  unless  he  or  they  be  forth- 
with apprehended,' are  important  and  reasonable ;  for,  of 
course,  it  would  be  no  ground  for  arresting  the  defendant, 
that  he  was  going  away  six  months  hence,  before  which 
the  cause  might  probably  be  at  an  end,  and  there  might  be 
time  for  execution.  Therefore,  it  should  appear  that  the 
defendant  is  going  permanently ;  and  the  words  are 
inserted  with  that  view.  But  it  does  not  follow  that  the 
affidavit  must  copy  the  words  of  the  statute;  all  that  is 
necessary  is  that  it  should  satisfy  the  judge,  that  the  con- 
tingency is  at  hand." 

I  have  dealt  with  these  two  decisions,  as  above,  in 
order  to  show,  what  see  in?  very  clear  to  myself,  that  the 
only  good  reason  for  the  decision  in  Bateman  v.  Dunn,  as 
to  the  words  which  it  was  said  should  have  been  used 
in  the  affidavit  in  that  case,  is  that,  in  the  absence  of  any- 
thing else,  to  show  exigency,  the  imminence  of  the  defend- 
ant's departure  should  be  shown  by  the  use  of  the  words 
in  question. 

But  when  we  come  to  compare  those  words  with  the 
words  which  are  said  to  be  essential  in  our  case,  we  find 
that  the  reason  of  the  decision  in  Bateman  v.  Dunn, 
simply  does  not  exist  here.  The  words  of  the  English 
Act,  which  it  was  said  should  have  been  used  in  that  case, 
were,  "  unless  he  be  forthwith  apprehended."  The  words 
in  our  rule  are,  "  unless  he  be  arrested  " ;  not  "  unless  he  be 
forthwith  arrested."  I  cannot  help  regarding  the  point  as 
too  plain  to  call  for  argument,  and  I  will  only  say  that 
while  I  see  that  a  statement,  that  the  defendant  is  about* 
to  quit  England,  followed  by  the  words,  "  unless  he  be 
forthwith  apprehended,"  amounts,  in  effect,  to  an  indica- 
tion   of    an    immediate    departure,    while    without    the 
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additional  words  it  might  not  do  so,  I  am  unable  to  see 
that  the  adding  of  the  words,  i€  unless  he  be  arrested," 
would  indicate  any  greater  exigency  than  would  be 
indicated  without  them.  Saying  that  the  defendant  is 
about  to  leave,  unless  stopped  immediately,  shows  that  the 
defendant  is  going  immediately,  or,  as  it  is  sometimes 
colloquially  expressed,  going  "  right  away,"  or  "  right  off," 
but  saving  that  he  is  about  to  leave  unless  stopped,  is  no 
more  than  saying  that  he  is  about  going — in  other  words, 
no  more  than  saying  that  he  is  about  going,  unless  stopped 
when  going,  or  that  he  is  about  to  leave,  but  will  not  leave 
if  arrested,  a  truism  so  obvious  and  simple  that  I  find  it 
impossible  to  see  how  any  rational  object  could  be  attained 
by  having  it  sworn  to  in  an  affidavit.  Therefore,  it  seems 
to  me,  that  the  affidavit  would  be  no  better  with  these 
words  than  it  is  without  them.  Having  come  to  this  con- 
clusion, and  the  only  ground  argued  being,  as  already 
pointed  out,  that  these  words  were  not  used,  I  think  the 
appeal  should  be  allowed. 

The  foregoing  is  my  opinion,  so  far  as  the  decision  of 
this  appeal  is  concerned.  I  venture,  however,  to  add  a  few 
remarks,  first,  to  guard  against  being  understood  to  decide 
that  the  affidavit  in  this  case  is  good.  All  I  have  decided 
is,  that  it  is  good  so  far  as  it  is  affected  by  the  only  ground 
of  objection  urged  against  it,  namely,  that  it  does  not  con- 
tain the  words,  "  unless  she  be  arrested." 

Whether  the  affidavit  is  defective,  because  it  does  not, 
otherwise  than  by  the  use  of  the  words,  "  and  I  believe 
the  t»aid  debt  will  be  lost  unless  the  said  defendant  be 
forthwith  arrested,"  show  a  necessity  for  an  immediate 
arrest,  is  another  question.  The  question,  after  having 
given  much  attention  to  it,  appears  to  me  to  involve  con- 
siderable difficulties,  and  I  do  not  volunteer  an  opinion 
upjn  it.  I  think,  however,  that,  as  a  matter  of  sound  and 
careful  practice,  it  should  be  shown,  otherwise  than  by  the 
words  last  above  quoted,  that  the  approaching  departure 
of  the  defendant  is  such  that  an  immediate  arrest  is  neces- 
sary to  stop  him. 
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Of  course,  that  might,  as  already  shown,  be  done  by 
using  the  words,  M  unless  he  be  forthwith  arrested," 
immediately  after  the  words,  "  is  about  to  leave  the  Pro- 
vince of  Nova  Scotia."  So  also,  as  decided  in  severa 
cases  besides  Hargreavrs  v.  Hayes,  already  referred  to, 
that  can  be,  at  least  equally  well,  shown  by  an  explicit 
statement  as  to  the  i  in  mediate  ness  of  the  defendant's  pro- 
jected departure. 

Townshend,  J.,  I  concur  with  my  brother  Henry,  for 
the  reasons  stated. 


City  of  Halifax  v.  Jones  et  al. 

Before  Wkathkrbk,  and  Townshbnd,  J  J.,  Graham,  E.  J.,  and 
Mkauhkr,   and    Henry,  J  J. 

Foreign  corporation  doing  business  in  Canada — Power  of  Provincial  Legis- 
lature to  require  payment  of  a  license  fee  by — Acts  of 1883 ',  c,  28 \  ss  23 
and  S/f — "  Doing  businf6s"—What  constitutes— Agents  held  personally 
responsible  for  payment  of  fee. 

By  the  Acts  of  1883,  c.  28,  88  23  and  24,  it  was  enacted  that  every  insur- 
ance company,  &c,  established  in  the  City  of  Halifax,  or  having  any 
branch  office,  agent  or  agency  therein,  should  be  assessed  in  respect  of 
the  real  estate  and  personal  property  owned  by  said  company,  Ac.,  in 
the  same  way  as  other  ratepayers,  and  should,  in  addition  thereto,  pay 
an  annual  license  fee. 

The  license  fee  was  made  payable  on  the  31st  May  in  each  year,  and  the 
agent  of  any  company,  &c,  not  incorporated  by  the  legislature  of 
Nova  Scotia,  was  made  personally  liable  for  the  license  fee  payable  by 
the  company,  &c,  of  which  he  waB  agent. 

The  defendants,  merchants  doing  business  in  the  City  of  Halifax,  and 
owning  real  and  personal  estate  there,  were  agents  of  the  Mississippi 
and  Doru i oion  Steamship  Co.,  a  body  incorporated  in  England,  butuot 
in  Nova  Scotia,  and  having  its  head  office  and  chief  place  of  business 
at  Liverpool,  C.  B. 

The  evidence  showed  that  the  business  carried  on  by  the  company  in 
Halifax,  through  defendants,  their  agents,  was  of  a  continuous 
character,  and  that  defendants  advertized  themselves  as  agents, 
received  freight  money,  and  sold  tickets,  being  paid  a  commission 
therefor,  and  that  the  steamers  carried  freight  between  Liverpool  and 
Halifax  and  other  ports  in  America. 

Held%  that  the  act  imposing  the  license  fee  was  intra  vires  the  legislature 
of  Nova  Scotia. 

Held,  also  (Weathkrbe,  J.,  dissenting,)  that  the  company  did  business 
at  Halifax  within  the  meaning  of  the  act,  and  were  liable  to  be  taxed. 

Held,  also,  that  the  company,  not  being  incorporated  in  Nova  Scotia, 
defendants,  as  their  agents,  were  personally  liable  for  payment  of  the 
license  fee. 
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This  was  special  case  submitted  for  the  purpose  of 
having  determined  the  liability  of  defendant,  as  agent  of 
certain  foreign  Steamship's  Companies,  to  pay  the  licence 
fee  of  $100  each,  required  by  the  city  to  be  paid  by  com- 
panies doing  business  in  the  city. 

1896.  February  20th.  W.  F.  McCoy,  Q.  G,  for  plain- 
tiff. The  words  "  in  addition  "  do  not  involve  the  idea  that 
the  company  must  be  assessed  in  respect  of  real  and  per- 
sonal property.  The  agent  is  made  personally  liable  for 
the  license  fee  of  the  company  of  which  he  is  agent. 
6  R.  &  G.,  387.  Where  a  line  of  steamers  runs  here, 
between  this  and  other  ports,  and  carries  passengers  and 
freight,  that  company*  if  it  has  an  agent  here  to  transact 
business  in  connection  with  the  steamers,  does  business 
here,  and  is  liable  to  pay  the  license  fee.  (Weatherbe,  J. 
— Unless  the  company  has  a  place  of  business  of  its  own, 
how  can  you  say  it  is  doing  business  here  ?  You  do  not 
mean  to  tax  Mr.  Jones'  clients.)  It  was  never  intended  to 
tax  the  clients.  These  people  are  not  the  clients  of  Mr. 
Jones.  They  are  a  corporation  doing  business  here, 
through  Mr.  Jones  as  their  agent.  (Weatherbe,  J. — How 
do  they  do  business  here  ?  Sometimes  they  come  and 
some  times  they  do  not.)  They  come  as  a  regular  line. 
(Henry,  J. — It  is  a  fair  test  whether  they  were  doing  the 
same  business,  that  a  local  company,  doing  the  same  kind  of 
business,  would  do.  I  see  no  distinction  between  the  busi- 
ness this  company  was  doing,  and  the  business  the  Canada 
Atlantic  Company  was  doing,  while  it  was  in  existence.) 
The  office  of  Mr.  Jones  was  the  office  of  the  company.  A 
tax  imposed  in  favor  of  a  municipality  will  be  liberally 
construed.  Effect  must  be  given  to  every  clause  with  a 
view  to  carrying  out  the  intention  of  the  legislature. 

C.  D.  McDonald  and  H.  T.  Jones,  for  defendants. — 
Words  must  be  taken  according  to  their  literal  meaning  if 
there  is  no  apparent  ambiguity.  According  to  the  literal 
meaning  of  the  words  of  clause  23,  a  company  domiciled, 
or  having   property   here, — in   other   words,  a  company 
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being  a  ratepayer  of  the  City  of  Halifax, — shall  be  required 
to  pay  a  license  fee  of  $100,  in  addition  to  the  amount  of 
its  assessment.  If  the  act  was  intended  to  cover  the  case 
of  companies  not  domiciled  or  assessed  here,  it  would  have 
read  "  every  company,  &c,  shall  pay  an  annual  license  fee 
of  SI 00,  in  addition  to  the  assessment  upon  its  real  or 
personal  property,  if  such  it  have/'  The  court  cannot 
supply  words,  or  change  the  meaning, or  alter  the  construc- 
tion ;  Hardcastle  on  Statutes,  p.  82,  et  seq.t  and  cases 
cited,  especially  Regina  v.  Dyott,  9  Q.  B.  D.,  47.  Express 
language  is  necessary  to  impose  a  tax ;  Oriental  Bank  v. 
Wright,  5  App.  Ca.,  856 ;  Bryce'  v.  Moninouthsltire,  4 
App.  Ca.,  202  ;  Leeds  and  Liverpool  Canal  Co.  v.  Hustler, 
1  B.  &  G,  424.  The  words  "shall  be  assessed  in  the  same 
way  as  other  ratepayers  "  show  that  only  companies  domi- 
ciled or  otherwise  assessed  were  intended  to  be  affected. 

1896.  May  18th.  Townshend,  J. — This  case  simply 
involves  the  construction  to  be  placed  on  sections  23  and 
24,  of  the  local  acts  of  1883,  being  part  of  the  city  charter 
relating  to  taxation.     The  material  portion  is, — 

"  Every  company  doing  business  in  the  City  of  Halifax, 
— shall  be  assessed  in  respect  of  the  real  estate  and  per- 
sonal property  owned  by  said  company,  corporation,  or 
association,  in  the  same  way  as  other  ratepayers  are 
assessed,  and  shall,  in  addition  theieto,  pay  an  annual 
license  fee  of  one  hundred  dollars." 

That  the  Mississipi  and  Dominion  S.  S.  Co.,  L'td.,  is  a 
company  doing  business  in  the  city,  under  the  facts  stated, 
I  do  not  think  admits  of  reasonable  doubt.  It  is  claimed 
that,  unless  assessed  in  respect  of  real  and  personal  estate, 
the  act  does  not  make  it  liable  for  the  annual  license  fee. 
This  contention  is  based  on  the  words,  '*  and  in  addition 
thereto,"  &rc,  which,  defendant  contends  limits  the  tax  to 
those  companies  which  are  assessed  for  real  and  personal 
estate. 

One  can  hardly  imagine  that  such  was  the  intention  of 
the  framers  of  the  act,  which,  evidently,  contemplated 
making   such    companies    pay  a  license  fee,  even  though 
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assessed  in  respect  of  real  and  persona)  property.  Nor  do 
I  think  that  such  is  the  proper  interpretation  to  put  upon 
the  words,  although  the  true  meaning  is  somewhat  blindly 
expressed.  Independently  of  this  clause,  altogether,  all 
property,  real  and  personal,  of  private  individuals,  as  well 
as  companies,  and  corporations,  is  made  liable  to  assessment. 
This  clause  was  introduced  for  another  and  distinct  pur- 
pose, that  is  to  say,  to  compel  companies  to  pay  a  license 
fee  for  doing  business  in  the  city,but,  for  greater  certainty, 
and  lest  it  should  be  contended  that  the  license  fee  repre- 
sented the  only  tax  to  which  they  were  liable,  it  is  declared 
that,  "  in  addition  thereto/'  they  shall  pay  a  license  fee.  If 
the  statute  had  read,  "  every  company,  &c,  doing  business 
in  the  City  of  Halifax,  shall  pay  an  annual  license  fee  of 
$100,  in  addition  to  any  amount  assessed  on  their  real  and 
personal  estate,"  we  should  have  had  a  clearer  view  of 
what  was  plainly  intended,  and  which  meaning,  I  am  of 
opinion,  we  are  now  justified  in  giving  to  the  statute  as  it 
stands. 

If  it  were  not  so  we  should  have  this  somewhat 
singular  result,  that,  on  the  one  hand,  those  companies  own- 
ing property  would  contribute  to  the  city  finances,  both  by 
way  of  assessment  and  license  fee,  while,  on  the  other  hand, 
those  companies  owning  no  property,  and  paying  no 
assessment,  would  escape  all  liability.  How  easily  all  com- 
panies might  thus  evade  all  taxation,  and  thus  defeat  the 
purpose  of  the  law,  it  is  easy  to  see.  There  is  nothing  in 
the  language  of  the  act  to  force  us  to  such  an  indefensible 
conclusion,  and  I  am  of  opinion  that  the  city  is  entitled  to 
our  judgment. 

Graham,  E.  J. — The  writ  of  summons  was  issued  16th 
May,  1895.  The  special  case  raises  the  question  whether, 
under  a  proper  construction  of  the  statute  of  Nova  Scotia, 
Acts  18S3,  c.  28,  as.,  23  &  24.  The  Mississipi  and  Dominion 
Steamship  Company,  incorporated  in  Great  Britain,  is 
liable  to  pay  a  tax  of  $100  per  annum  for  doing  business 
in  Halifax, — whether  it  does  business  there  or  not,  being  a 
question  of  fact,  also  to  be  determined, — and  also  whether 
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the  defendants,  are  the  agents  of  that  company  under  the 
statute,  and  are  thereby  made  liable  to  pay  this  tax  to 
the  city. 

These  are  the  provisions, — 

"  Section  23 — Every  insurance  company  or  association, 
accident  and  guarantee  company,  established  in  the  City 
of  Halifax,  or  having  any  branch  office,  agent  or  agency 
therein,  shall  be  assessed,  in  respect  of  the  real  and  per- 
sona! property  owned  by  said  company  or  association,  in 
the  same  way  as  the  other  ratepayers  of  the  City  of  Hali- 
fax are  assessed,  and  shall  in  addition  thereto,  pay  an 
annual  license  fee,  as  hereinafter  mentioned,  namely : — 
Every  marine  or  fire  insurance  company  or  association  the 
sum  of  fifty  dollars.  If  the  same  company  or  association 
is  engaged  in  more  than  one  branch  of  insurance  business, 
it  shall  pay  a  license  fee  for  each  branch  of  its  business  at 
the  rate  above  mentioned  for  each.  In  cases  where  life 
insurance  companies  are  engaged  in  winding  up  their  busi- 
ness in  the  city  of  Halifax,  and  are  issuing  no  new  policies, 
they  shall  be  exempt  from  the  license  tax,  and  shall  only 
be  assessed  on  their  real  and  persona]  property.  Every 
company,  corporation,  or  association — doing  business  in  the 
City  of  Halifax,  (banks,  insurance  companies,  or  associa- 
tions and  other  corporations  now  exempt  from  taxation 
excepted),  shall  be  assessed  in  respect  to  the  real  estate  and 
personal  property  owned  by  said  company,  corporation,  or 
association,  in  the  same  way  as  the  other  ratepayers  of  the 
City  of  Halifax  are  assessed,  and  shall,  in  addition  thereto, 
pay  an  annual  license  fee  of  $100. 

Section  24  — The  license  fee  of  every  company,  associa- 
tion, corporation,  or  agency  shall  become  due  and  payable 
on  the  31st  day  of  May  in  each  year,  and  the  agent  or 
manager  of  any  company,  association  or  corporation,  which 
has  not  been  incorporated  by  the  legislature  of  Nova 
Scotia,  shall  be  personally  liable  for  the  license  fee  payable 
by  the  company,  association,  or  corporation,  of  which  he  is 
agent  or  manager,  and  also  for  the  rates  and  taxes  payable 
in  respect  of  the  assessment  of  its  real  and  personal  pro- 
perty, as  if  he  had  been  assessed  therefor  personally,  but 
nothing,  herein  contained,  shall  prevent  the  city  collector 
from  enforcing  the  payment  of  the  license  fee,  rates  and 
taxes  due  by  any  company,  association,  or  corporation,  by 
warrant  of  distress,  levied  on  its  property  and  effects,  or 
collecting  the  same  in  any  other  way  authorized  by  this 
act." 
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And  these  wereVe-enacted  in  the  City  Charter,  being 
respectively,  sections  313,  and  315  thereof. 

(1.)  The  judicature  rales  enable  us  to  draw  inferences 
of  fact  in  dealing  with  a  special  case.  The  following  state- 
ment of  facts  relates  to  this  company,  the  Hansa  Steam- 
ship Company  case  being  abandoned  : 

41  1.  The  defendants,  A.  G.  Jones  &  Co.,  are  merchants 
doing  business  in  the  City  of  Halifax,  as  West  India,  and 
general  commission  merchants. 

2.  The  defendants  own  real  and  personal  estate  in  the 
City  of  Halifax,  and  are  assessed  thereupon  for  large 
amounts,  averaging  for  the  past  live  years  about  twelve 
hundred  dollars,  (SI, 200),  in  addition  to  large  taxes,  pay- 
able by  the  individual  members  of  the  firm. 

3.  The  Mississipi  and  Dominion  Steamship  Company, 
Limited,  is  a  body  corporate,  incorporated  in  England,  and 
having  its  head  office  and  place  of  business  at  Liverpool, 
G.  B.  it  has  never  been  incorporated  by  the  legislature  of 
Nova  Scotia.  The  steamships  owned  by  said  company 
carry  passengers  and  freight  between  Liverpool  and  Hali- 
fax, and  other  ports  in  Ameiica,  and  did  so  during  the 
years  1890..  1891,  1892,  1893  and  1894. 

4.  The  defendants,  at  their  own  private  place  of  busi- 
ness, in  the  City  of  Halifax,  receive  freight  moneys,  and 
sell  passenger  tickets  for  the  said  company,  and  transact 
all  the  ships'  business  at  the  port  of  Halifax,  and  advertise 
themselves  as  agents.  Their  services  are  paid  for  by  com- 
mission upon  the  moneys  passing  through  their  hands,  said 
business  being  in  no  way  separate  or  apart  from  their 
ordinary  business,  there  being  no  special  office,  or  special 
clerk  or  clerks  for  the  management  of  the  same. 

The  said  company  does  not  own,  lease  or  occupy, 
and  has  never  owned,  leased,  or  occupied,  any  real  or  per- 
sonal property  in  the  city  of  Halifax,  and  has  never  been 
assessed  in  said  city,  except  that  they  are  charged  yearly 
for  the  license  fee.  The  city  has  claimed  from  the  defend- 
ants payment  of  an  annual  license  fee  of  $100,  for  each  of 
said  companies,  for  each  of  the  years,  1890,  1891,  1892, 
and  for  the  first  named  company  for  the  years  1893,  and 
1894,  making  $800,  in  all,  to  recover,  which  this  action  was 
brought,  being  commenced  by  writ  of  summons  issued  lfith 
May,  1895. 

6.  Previous  to  the  issue  of  said  summons,  no  steps  had 
been  taken  by  the  City  of  Halifax  to  enforce  payment  of 
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said  license  fee,  beyond  rendering  an  account  each  \'ear  for 
the  license  fee  for  that  year  only,  (and  from,  time  to  time, 
writing  letters,  claiming  payment  of  the  amount  then  due, 
including  arrears.) 

There  neither  is,  nor  was  any  agreement  between  the 
defendants  and  the  said  steamship  company,  that  said 
steamships  company  should  repay  to  them  the  amount  of 
said  license  fee  if  paid  by  defendants.  Defendants'  con- 
tract with  said  company  is,  and  was,  to  such  services,  as 
may,  or  might,  be  required  of  them  at  Halifax,  for  a  fixed 
commission  on  the  amount  of  money  passing  through  their 
hands  as  above  set  forth." 

In  my  opinion,  this  company,  is  a  company  doing  busi- 
ness in  the  City  of  Halifax.  It  may  or  may  not  be  a  very 
large  part  of  its  business  comparatively,  but  it  is  a  sub- 
stantial part,  and  a  part  of  the  main  business,  which  a 
steamship  company  is  designed  to  transact.  There  is  a 
continuity  about  it.  The  company  is  always  present  to 
transact  business  through  its  agents.  Perhaps  if  it  was 
not  a  stopping  place  for  the  ships  themselves,  it  would  not 
be  so  apparent.  The  Messrs.  Jones  are  paid  a  commission 
in  respect  to  the  business  they  transact  for  the*  company, 
receiving  freight  money  and  selling  passengers  tickets. 
How  can  it  be  said  to  be  the  agents'  business  ?  The  want 
of  an  office  hired  directly  by  the  company  is  suggested  as 
a  reason  for  saying  the  company  is  not  doing  business  in 
the  city.  But  the  Messrs.  Jones  receive  a  commission,  and 
they  hire  the  office.  How  readily  could  other  foreign  com- 
panies, insurance  companies,  for  instance,  evade  the  tax 
by  paying  their  agents  a  higher  commission,  and  letting 
them  find  the  office  ? 

The  Messrs.  Jones  advertize  themselves  as  agents,  they 
receive  the  freight  moneys,  and  sell  tickets,  and  the 
steamers  carry  passengers  and  freight  between  Liverpool 
and  Halifax,  and  other  ports  in  America.  It  cannot  mat- 
ter, in  testing  the  question,  whether  the  company  are  doing 
business  here  or  not,  that  the  Messrs.  Jones  have  given 
them  a  license,  or  a  lease  of  their  office,  or  that  they  find 
the  office. 
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Since  the  decision  of  the  Privy  Council  in  Bank  of  Tor- 
onto v.  Lambe,  and  other  cases,  12  App.  Ca.,  575,  the  consti- 
tutionality of  this  act  roust  be  admitted.  Indeed,  the  Nova 
Scotia  act  now  before  us,  had  been  declared  to  be  con- 
stitutional before  that  decision.  City  of  Halifax  v. 
Western  Assurance  Co.,  18  N.  S.  R.,  387,  confirmed  on 
appeal  to  the  Supreme  Court  of  Canada.  The  decision, 
however,  is  not  reported. 

There  is  something  further  to  be  deduced  from  the 
Bank  of  Toronto  v.  Lambe,  and  other  cases.  The  bank  had 
only  an  agency  in  the  province  of  Quebec,  and  there 
were  other  cases  for  taxes  against  companies  before  the 
court  below.  Six  were  incorporated  in  Canada,  two  in  the 
United  States,  and  one  in  England.  This  one  was  included 
in  the  appeal.  All  were  doing  business  in  the  province  of 
Quebec,  but  only  three  had  their  principal  offices  there. 
One  was  a  railway  and  navigation  company,  and  one  a 
navigation  company.  See  4  CartwrigMs  Cases  p.  25.  I 
cannot  find  that  a  distinction  was  made  in  either  court 
between  domestic  and  foreign  companies.  Neither  was 
any  made  in  this  respect,  in  dealing  with  the  construction 
of  the  statute,  and  it  was  a  statute  where  such  a  dis- 
tinction could  have  been  made  as  well  as  in  this  case, 

From  our  circumstances,  it  is  plain  that  the  act  in 
question,  in  some  of  its  provisions,  covers  foreign  com- 
panies, and  I  have  no  doubt  that  the  provision  in  question 
includes  them.  This  is  reasonable;  whether  it  is  wise  or 
not  in  some  cases,  is  another  question.  As  a  learned  judge 
said,  in  the  case  above  referred  to,  "  the  folly  of  killing  the 
bird  that  lays  the  golden  eggs  is  not  a  new  idea  to  the 
world."  It  is  a  business  tax.  In  Cooley  on  taxation  it  is 
said,  "  And  no  state  is  under  obligation  to  permit  a  foreign 
corporation  to  carry  on  business,  or  exercise  a  franchise 
within  its  territories.  The  permission  to  do  so  may  be 
granted  under  such  restrictions,  or  allowed  on  such  condi- 
tions, regarding  taxation,  as  the  state,  may  think  proper  or 
prudent  to  impose."  Paul  v.  Virginia,  8  Wall.,  168; 
Liverpool  Insurance    Co.  v.  Massachusetts,  10  Wall,  566  ; 
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Ducat  v.  Chicago,  10  Wall,  410.  There  has  been  since  1885 
such  a  law  in  the  State  of  New  York,  taxing  foreign  com- 
panies doing  business  without  the  state,  upon  the  capital 
employed  there.  Southern  Cotton  Company  v.  Wemple, 
44  Fed.,  24. 

Perhaps  this  matter,  although  discussed  at  the  argu- 
ment, is  not  involved  in  the  questions  contained  in  the 
special  case.  However,  in  my  opinion,  question  No.  2, 
ought  to  he  answered  in  the  affirmative,  namely,  that  this 
company  did,  during  the  period  in  question,  carry  on  busi- 
ness in  the  City  of  Halifax. 

2.  It  is  said  that  the  provision  in  question,  which 
requires  the  payment  of  this  tax  of  $100,  applies  only  to 
companies  assessed  in  respect  to  real  and  personal  property. 
The  words,  ''and  shall  in  addition  thereto  pay,"  are  relied 
upon  The  statute  does  not  say  every  company  doing 
business  in  the  city,  and  owning  real  estate  and  personal 
property  shall  be  assessed,  and  shall  pay,  etc.  It  simply 
provides  that  every  company  doing  business  in  the  city 
shall  be  assessed,  etc.,  and  shall  pay,  etc.  Apparently,  to 
make  it  certain  that  it  was  not  to  he  read  in  the  disjunctive, 
and  that  companies  which  were  assessed,  would  also  bo 
liable  for  the  tax  in  question,  the  words,  "  in  addition," 
have  been  inserted.  It  might  as  well  be  contended,  that 
because  companies  are  to  be  assessed  in  respect  of  their 
"  real  estate  and  personal  property,"  and  one  does  not  hap- 
pen to  own  any  real  estate,  therefore,  his  personal  property 
could  not  be  assessed  ;  since  the  word  "  and  "  is  used.  No 
doubt,  it  might  be  reasonable  to  tax  only  companies, 
having  property  as  well  as  business,  but  the  legislature  has 
not  said  so ;  and,  if  doing  business  is  the  only  test,  it  seems 
unreasonable  that  companies  having  property  should  not 
only  bo  assessed,  but  should  pay  the  tax  of  one  hundred 
dollars,  while  a  company,  not  having  property,  should  not 
even  pay  this  fee. 

I  think,  too,  that  the  words  in  the  next  section,  pro- 
viding that  the  agents  shall  be  personally  liable  for  this 
fee,  may  show  that  it  is  directed  against  companies  having 
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no  property.  Whether  this  is  so  or  not,  it  is  quite  as 
strong  as  an  inference  drawn  the  other  way  from  the  pro- 
vision, which  is  added  for  levying  on  property  with  a 
warrant  of  distress. 

In  my  opinion,  the  first  question  should  be  answered  in 
the  affirmative, — that  is  to  say, — that  the  fee  of  $1  00  is  to 
be  payable  by  the  company,  whether  it  is  assessed  in 
respect  to  property  in  the  city  or  not. 

3.  In  my  opinion  the  defendants  were  the  agents  of 
(he  company,  within  the  meaning  of  sections  22  and  24. 
The  case  is  not  very  full  on  some  points,  but  it  is  labori- 
ously stated  in  it,  that  they  were  the  agents  of  this  com- 
pany, and  did  their  work  for  a  commission,  and  occupied 
no  other  position  in  respect  to  it. 

Moreover,  the  statute  says  that  the  agent  of  such  a 
company,  shall  be  personally  liable  for  the  license  fee  ; 
referring  to  this  fee  payable  by  the  company  of  which  he 
is  agent.  Therefore,  questions  3  and  5  are  answered  in  the 
affirmative,  as  thus  indicated. 

4.  The  fourth  question  suggests  the  possibility  of 
laches  as  a  bar  to  the  recovery. 

An  account  was  rendered  each  year,  and  letters  from 
time  to  time  were  sent  claiming  payment  of  the  amount, 
then  due,  including  arrears  I  did  not  understand  why  this 
could  be  raised  by  the  defendants  as  a  defence.  There  is 
no  taxing  machinery  with  conditions  precedent  as  to  put- 
ting it  in  force  before  a  given  date,  or  to  raise  a  fund  for 
certain  purposes.  There  is  simply  a  statutory  debt  created 
and  the  shortest  answer  is,  that  there  is  no  statute  of 
limitations  applicable ;  no  taxes  claimed  outside  of  the 
period  of  six  years  past. 

That  question  is  answered  accordingly  in  the  negative, 
namely,  that  the  City  of  Halifax  is  not  estopped  from 
recovering  those  license  fees. 

The  case  against  the  Hansea  Steamship  Company,  as  I 
have  said,  was  abandoned  at  the  argument,  and  may  be 
struck  out   of  the    special   case.     The  plaintiff   will  have 
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judgment  against  the  defendant  for  the  sum  of  $100,  for 
each  of  the  years  1890,  1891,  1892,  1893,  and  1894,— in  all 
$500  and  costs. 

Meagher,  J. — The  case  agreed  upon,  does  not,  in  terms, 
state  how  frequently  the  vessels  of  the  Dominion  Steam- 
ship Company  sailed  to  or  from  Halifax  during  the  years 
specified, — or  any  of  them  ;  but  it  seems  to  me  that  the 
fair  meaning  of  the  language  employed  in  the  case  is,  that 
they  did  so  more  or  less  continuously  in  the  years  named. 

During  those  periods  the  defendants  were  advertised  as 
their  agents  in  Halifax,  and  acted  as  such,  and,  in  that 
capacity,  sold  passengers  tickets,  made  contracts  for  the 
carriage  of  goods  in  those  vessels  to  and  from  Halifax,  and 
collected  and  received,  on  behalf  of  the  steamship  company, 
any  moneys  payable  to  it  at  this  port  in  respect  to  their 
steamships  sailing  to  and  from  Halifax  to  England  and 
elsewhere. 

In  addition  to  the  foregoing,  and  in  the  capacity  of 
agents,  the  defendants  transacted  for  the  company  all  other 
business  requiring  to  be  done  here  in  connection  with  their 
steamers.  The  statements  in  the  case  before  us,  seem  to 
me  to  warrant  the  foregoing  view  of  the  facts. 

The  manner  in  which  the  facts  are  stated  with  respect 
to  the  other  company  for  which  defendants  acted,  viz.:  that 
they  came  here  during  certain  periods,  and  at  other  times 
did  not  come,  serves  to  confirm  me  in  the  belief,  that  the 
business  of  this  company  was  a  continuous  one,  and  the 
parties  to  this  case  intended  that  we  should  so  understand  it. 

I,  therefore,  feel  myself  constrained  to  regard  the  posi- 
tion of  the  defendants  as  not  that  of  brokers  for  each  ship 
which  came  here, — the  transaction  in  respect  to  each  vessel 
not  being  separate  or  distinct,  but  one  of  continuous  agency, 
casting  upon  the  defendants  the  power  and  the  duty  as  well 
of  soliciting  business  for  those  steamers,  as  of  making  sales 
of  passengers'  tickets,  freight  space,  contracts  for  the  car- 
riage of  goods,  etc.,  etc.,  from  week  to  week,  or  month  to 
month,  as  may  be,  irrespective  altogether  of  the  presence  of 
one  of  the  company's  ships  in  port. 
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If  the  defendants  were  acting  merely  as  brokers,  for 
each  ship  as  she  came,  and  exercising  duties  and  powers 
varying  from  time  to  time,  the  doing  of  business,  by  the 
company  at  Halifax,  would  not  necessarily  be  involved  in 
the  matter  at  all  ;  but,  having  regard  to  the  relations  exist- 
ing between  the  defendants  and  the  company,  as  I  regard 
them  in  the  light  of  the  case  agreed  upon,  I  am  obliged  to 
conclude  that. the  company,  during  the  time  referred  to,  did 
business  in  Halifax  by  their  agents,  the  defendants,  and 
that  the  defendants  are  liable  under  the  statute  relied  on 
by  the  plaintiffs.  There  should  be  judgment  for  the  plain- 
tiffs for  the  license  fee  accordingly. 

% 

Henry,  J. — I  concur  in  the  result  arrived  at  by  the 
majority  of  the  court. 

WEATHERBE,  J. — "Every  company"  (doing  business) 
"  in  the  City  of  Halifax — shall  he  assessed  in  respect 
of  the  real  estate  and  personal  property  owned  by  said 
company — in  the  same  way  as  the  other  ratepayers  of  the 
City  of  Halifax  are  assessed,  and  shall  in  addition,  thereto, 
pay  an  annual  license  fee  of  one   hundred  dollars." 

The  license  fee  of  every  company — shall  become  due, 
and  payable  on  the  3lst  day  of  May  in  each  year,  and  the 
agent  or  manager  of  any  company — which  has  not  been 
incorporated  by  the  legislature  of  Nova  Scotia,  shall  be 
personally  liable  for  the  license  fee  payable  by  the  com- 
pany— of  which  he  is  agent  or  manager,  and  also  for  the 
rates  and  taxes  payable  in  respejet  of  the  assessment  of  its 
real  estate  and  personal  property,  as  if  he  had  been 
assessed,  therefor,  personally,  but  nothing — shall  prevent 
the  city  collector  from  enforcing  the  payment  of  the 
license  fee,  rates,  and  taxes  due  by  any  company — by 
warrant — levied  on  its  property." 

This  is  the  language  of  the  statute  in  question. 

The  ships  6f  one,  and  some  of  the  ships  of  another 
foreign  European  corporation,  having  their  head  offices, 
and  chief  place  of  business  abroad,  carried  passengers  and 
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freight  for  several  years,  to  and  from  the  port  of  Halifax. 
The  ships  of  the  first,  ran  between  Liverpool  and  Hali- 
fax, and  other  ports  in  America.  Some  of  the  ships  of  the 
second,  carried  passengers  and  freight  between  Halifax  and 
and  Hamburg,  running  for  some  months  at  a  time,  and 
afterwards  running  as  freight  and  passengers  offered. 

Defendants  are  general  commission  merchants,  and 
are  assessed  large  sums  on  their  own  place  of  business, 
as  well  as  their  individual  properties.  They  received 
freight  moneys  and  sold  tickets  for  the  companies,  and 
transacted  the  business  of  said  ships  at  the  port  of 
Halifax.  The  corporate  owners  of  the  ships  have  neither 
owned  rTor  leased  any  property,  real  or  personal,  in  Halifax, 
and  have  never  held  or  occupied  any  place  of  business,  and 
never  paid  taxes,  merely  paying  defendants  a  commission 
on  money  passing  through  their  hands  for  freight  and 
tickets.  Defendants  have  not  kept  a  separate  account 
apart  from  their  ordinary  business  for  these  steamships 
keeping  no  special  office  or  clerks  for  the  management  of 
that  business. 

The  essential  question  is,  was  the  language  used  here 
intended  to  exact  a  license  fee  from  the  owners  of  these 
steamships,  and  render  those  selling  tickets,  and  receiving 
money  for  freight  liable  ? 

Every  company  owning  a  steamship  which  has  occasion 
to  call  at  the  port  of  Halifax,  may,  in  a  sense,  be  said  "  to 
do  business  in  Halifax,"  and  where  a  foreign  steamship,  or 
steamships  come  or  call  with  freight,  occasionally,  to  this 
port,  the  ship's  business  being  entrusted  to  the  same 
brokers  on  commission,  the  owners  would  be  the  more 
reasonably  understood  to  be  carrying  on  business  in 
Halifax  in  proportion  to  the  regularity  of  the  ships  visits 
to  the  port,  and  if  the  proprietors  became  wharf  or  office 
owners,  and  liable  to  assessment,  there  could  be  little 
objection  to  the  aptness  of  the  expression  used  in  the 
statute  as  applied  to  such  proprietors. 

1  suppose  it  was  owing  to  the  slight  interruption  in  the 
business  of  the  Hansea  Steamship  Company,  during  the 
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years  1890,  1891,  and  1892  that  counsel  were  induced  to 
abandon  the  attempt  to  convince  us  that  this  foreign  com- 
pany came  under  the  words  of  the  statute.  It  should  not 
escape  observation  that  there  is  nothing  in  the  case  to 
indicate  with  what  frequency  and  regularity  the  English 
company  required  their  ships  to  call  at  the  port  of  Halifax. 
All  that  we  have  to  guide  us  is  the  statement  that 
"  The  steamships  owned  by  the  said  company  carry  pas- 
sengers and  freight  between  Liverpool  and  Halifax,  and 
other  ports  in  America,  and  did  so  during  the  years  1890, 
1891,  1892,  1893,  1894." 

It  would  be  an  obvious  fallacy  to  draw  the  inference 
from  the  fact  that,  because  these  ships  have  made  certain 
calls,  during  the  five  years,  at  this  port,  there  was  any 
agreement,  or  obligation  or  settled  intention  during  any . 
one  year  even,  to  keep  those  ships  in  these  waters,  or  on 
the  route,  or  if  they  were  to  be  kept  on  the  Atlantic,  that 
they  might  not  at  any  time  suddenly  discontinue  their  calls 
at  the  port  of  Halifax.  There  is  nothing  to  shew,  in  fact, 
that  such  calls  might  not  be  discontinued  the  moment  a 
license  fee  should  be  enforced.  It  is  because  this  business 
is  merely  transitory,  and  there  is  nothing  permanent  about 
it,  that  it  may  not  be  intended  to  be  embraced  by  a  statute 
which,  to  impose  a  tax,  it  is  contended  should  be  explicit. 

The  peculiar  construction  of  the  sentence  in  the  act 
imposing  the  license  is  worth  attention.  Every  company 
shall  be  assessed  in  respect  of  its  real  and  personal  pro- 
perty, as  the  other  ratepayers  are  assessed,  and  in  addition, 
thereto,  is  to  pay  an  annual  license  fee.  May  it  not  very 
fairly  be  said  that  the  company,  which  is  to  pay  a  license 
fee,  is  the  company  which  has  assessable  property.  No 
other  company  is  referred  to,  except  the  one  having  pro- 
perty, the  assessment  being,  in  the  sentence,  the  first 
mentioned  tax.  Then  the  words,  "  in  addition  thereto/' 
certainly  support  the  contention,  that  the  company  con- 
templated, is  one  with  a  "  local  habitation,"  as  well  as  a 
name. 

30— w.  S.  R.  28. 
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There  is  nothing  to  prevent  the  discontinuance  of  call- 
ing at  the  port  of  Halifax,  suddenly  ;  nothing  to  shew 
established  business.  There  is  nothing  to  require  their 
agents,  the  defendants,  to  give  any  stipulated  time,  or 
indeed  to  continue  their  attention  to  this  particular 
customer,  from  voyage  to  voyage.  It  is  distinctly  stated 
in  the  case,  that  the  services  performed  by  these  ship 
brokers,  is  part  and  parcel  of  their  own  business,  entered 
in  their  own  books,  just  as  their  services  for  other 
customers.  If  these  owners  had  books  of  their  own,  and 
were  carrying  on  their  own  business,  the  case  would 
certainly  be  different.  Defendants  are  carrying  on  their 
own  business  for  all  their  customers,  the  German  and 
English  owners  as  well  as  others.  The  customers  of  Jones 
&  Co.,  can  hardly,  with  propriety,  be  said  to  be  the  people 
who  are  carrying  on  business.  If  in  each  case,  this  can  be 
said,  what  is  to  be  said  of  defendants  ?  Are  they  not 
carrying  on  business  ?  Are  two  in  each  case,  the  broker 
and  the  customer,  to  be  said  to  be  carrying  on  one  and  the 
same  business  ? 

Then,  is  every  foreign  ship  owner,  if  his  ship  calls  to 
discharge  freight  or  passengers  in  the  port  of  Halifax,  and 
in  every  other  port  on  the  globe,  to  be  said  to  be  carrying  on 
business  in  those  ports  ?  Where  are  we  to  draw  the  line  ? 
It  may,  at  least,  be  said  to  be  convenient  to  draw  it  at 
some  such  limit  as  this, — where  they  open  an  office,  and 
put  out  a  sign,  and  keep  books,  and  have  the  right  to  con- 
trol some  small  area  within  the  city  limits.  It  may  be,  and 
I  think,  it  is  necessary,  to  draw  it  in  some  such  manner. 
You  should  have,  at  least,  a  foot-hold,  or  standing-room  to 
carry  on  business  in  a  city.  These  foreign  corporations 
have  no  right  to  an  inch  of  office  floor  or  wharf  space.  How 
can  business  be  carried  on  without  such  a  facility  ?  It  is 
not  necessary  to  state  just  where  the  line  should  be  drawn  in 
the  present  case.  If  we  find  it  highly  inconvenient  and 
unreasonable  to  say,  that  foreign  owners,  dependent  on  any 
broker  who  may  be  engaged,  are  carrying  on  business  in 
Halifax,  within   the  meaning  of  the  language  imposing  a 
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license  fee,  we  should  interpret  the  act  accordingly.  The 
law  does  not  say  that  every  foreign  company  owning  ships 
calling  at  the  port  of  Halifax  with  freight  and  passengers, 
having  no  property,  real  or  personal  in  the  city,  and  having 
no  place  of  business  here,  and  having  no  engagement  bind- 
ing them  for  any  definite  period,  to  touch  at  this  port, 
shall  pay  a  license  fee  of  one  hundred  dollars.  Nor  does 
the  law  say,  that  every  person  doing  a  general 
commission  business,  acting  as  agent  for  ships,  calling  at 
the  port  of  Halifax,  on  commission,  shall,  in  every  such 
case,  be  personally  responsible  for  one  hundred  dollars,  as 
a  license  fee,  for  each  of  the  owners  of  such  ships,  for 
whom  they  do  business  in  their  own  place  of  business,  on 
which  they  pay  taxes. 

If  we  decide  these  defendants  to  be  personally  liable 
on  the  case  before  us,  I  should  be  doubtful  in  what  case  a 
ship's  broker,  who  had  transacted  business  for  a  foreign 
ship,  calling  at  the  port,  and  landing  freight  and  passengers, 
on  or  about  the  first  day  of  May,  in  any  year,  could  be 
exempt  from  personal  responsibility  for  $100.  What 
burden  would  be  oast  upon  him  to  show,  that  the  ship 
would  not  return,  even  though,  on  each  voyage,  a  different 
broker  might  transact  the  ship's  business?  What  rule 
should  be  adopted  by  brokers,  to  measure  their  liability, 
during  April  and  May  ? 

I  think  the  defendants  are  not  liable  on  the  case  stated. 
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The    Queen    v.   William    H.    Townsend  and  Alfred 

Whiting. 

Before  Weatherbe  and  Townshend,  J  J.,  Graham,  E.J.,and  Meagher 
and  Henry,  J  J. 

Croum  Case  reserved— Criminal  prosecutions — Authority  to  conduct — Indict- 
ment— How  preferred — Effect  of  indorsement  of  name  of  foreman  of 
grand  jury— Words  •■  a  true  bill  "—Criminal  Code,  1892— ss. 
641-645,  760— N.  S.  Acts  of 1887,  c.  66,  s.  2. 

By  R.  S.  C,  c.  174,  s.  175,  (Crim.  Code  of  1892,  s.  645),  it  is  enacted  that 
the  name  of  every  witness  examined,  or  iutended  to  be  examined,  shall 
be  indorsed  on  the  bill  of  indictment,  and  the  foreman,  etc.,  of  the 
grand  jury  shall  write  his  initials  against  the  name  of  each  witness 
sworn  by  him,  and  examined,  touching  such  bill  of  indictment. 

Held,  that  the  directions,  given  in  the  section,  are  of  a  mandatory  char- 
acter, and  that  failure  to  affix  the  initials,  etc.,  as  directed,  will  not 
constitute  sufficient  ground  for  quashing  an  indictment. 

The  N.  S.  Acts  of  1887,  c.  66,  s.  2,  impose  upon  the  Attorney-General  the 
duty  of  appointing  some  Queen's  counsel,  or  other  competent  barrister 
of  the  court,  to  attend  the  criminal  business  of  each  sittings  of  the 
Supreme  Court,  in  each  county  in  the  province  ;  such  authority  to  be 
conveyed  by  written  instructions  under  the  hand  of  the  Attorney- 
General,  the  presentment  of  which,  to  the  presiding  judge,  in  the 
absence  of  the  Attorney-General,  is  made  sufficient  authority  for  any 
barrister  to  take  charge,  on  behalf  of  the  crown,  of  criminal  business,  and 
conduct  the  trial  of  criminals  at  any  sittings  c*  term. 

Held,  that  these  words  were  sufficient  to  cover  the  specific  act  of  preferring 
an  indictment,  but,  construing  the  words  of  the  Code,  8.  641,  sub-sec  2, 
"  may  prefer  a  bill  of  indictment,  for  any  offence,  before  the  grand  jury, 
or  any  court  specified  in  such  consent," 

Held,  that  the  Attorney-General  must  direct  the  preferring  of  the  bill  in 
the  particular  case,  and  that  it  will  not  do  to  direct  ihe  counsel  to 
prepare  bills  in  all  cases  which  may  arise. 

Held,  that  the  conviction  of  the  defendant  T.,  under  an  indorsement  so 
preferred,  was  bad,  and  must  be  quashed. 

The  Code,  s.  760,  provides  that,  in  the  province  of  Nora  Scotia,  a  calendar 
of  criminal  cases  shall  be  sent  by  the  clerk  of  the  crown  to  the  grand 
jury,  in  each  term,  together  with  the  depositions  taken  in  each  case,  etc., 
and  the  indictments  shall  not  be  made  out,  except  in  Halifax,  until  the 
grand  jury  so  directs. 

In  this  case  the  indictment  was  indorsed,  on  the  back  thereof,  with  the  name 
of  the  cause,  and  the  name  of  the  foreman  of  the  grand  jury,  and,  over 
the  name  of  the  foreman,  the  words,  "  indictment  for  an  assault  on  a 
peace  officer,  and  for  resisting  and  preventing  apprehension  and 
detainer."     The  words  "  a  true  bill  "  did  not  appear. 

Held,  per  Graham,  E.  J.,  Weatherbb  and  Henry,  J  J.  concurring,  that, 
under  the  provisions  of  the  Code,  s.  760,  the  signature  of  the  foreman 
of  the  grand  jury,  on  the  back  of  the  indictment,  could  only  signify  a 
true  bill ;  and  that,  in  view  of  the  provisions  of  the  section,  the  reason 
for  the  English  practice  did  not  apply,  and  the  words  "  a  true  bill " 
were  not  necessary. 
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Per  Townshend  and  Meagher,  J  J.  dissenting. 

Held  that,  notwithstanding  the  provisions  of  s.  760,  the  English  practice 
in  respect  to  the  indorsement  of  the  words  "  a  true  bill  "  was  necessary 
and  should  be  followed,  that  the  words  were  material,  and  that,  in  their 
absence,  the  indictment  was  bad. 

This  was  a  Crown  Case  reserved.  At  the  June  term  of 
the  Supreme  Court  for  Kings  County,  opening  at  Kentville 
on  the  fourth  day  of  June,  A.  D.  1895,  before  Weatherbe,  J., 
the  defendants,  William  H.  Townsend  and  Alfred  Whiting, 
were  tried  for  assaulting  a  constable,  one  James  M.  Toye, 
while  in  the  discharge  of  his  duty.  In  this  case  there 
had  been  no  preliminary  examination  of  the  defendant, 
Townsend,  but  only  of  the  defendant  Whiting,  and  no 
person  bound  over  to  prosecute  the  defendant  Townsend, 
but,  on  the  evidence  in  the  depositions,  the  trial  judge 
thought  Townsend  also  was  liable,  and  told  the  jury,  in 
charging  them,  that  it  was  their  duty  to  find  a  bill  against 
Townsend  as  well  as  Whiting. 

The  Attorney-General  was  not  present,  nor  did  he 
prosecute  or  prefer  the  indictment  or  authorize  or  direct 
any  one  so  to  do,  but  the  prosecution  was  conducted  by  Mr. 
H.  H.  Wickwire,  barrister,  who  presented  a  general  written 
authority  from  the  Attorney-General  under  sec.  4,  cap.  7, 
Statutes  of  N.  S.for  1887,  to  conduct  the  criminal  prosecu- 
tions for  Kings  County. 

One  question  reserved  was  whether  this  was  a  sufficient 
authority  for  preferring  the  said  indictment,  or  whether  it 
should  have  been  quashed  against  one  or  both  of  the 
defendants.  The  judge  refused  to  quash,  on  motion,  for  this 
alleged  defect. 

The  indictment  was  indorsed  as  follows  : — 
In  the  Supreme  Court,  1895. 
The  Queen  v.  William  H.  Townsend  and  Alfred  Whiting. 

"  Indictment  for  an  assault  on   peace   officer,  and  for 
resisting  and  preventing  apprehension  and  detainer. 
(Sgd.)      F.   E.   Palmer, 

Foreman  Grand  Jury." 
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The  words  "  true  bill  "  did  not  appear  indorsed  on  the 
indictment.  The  grand  jury  had,  previously  to  their 
bringing  in  the  indictment  with  this  indorsement,  come 
into  court  and  stated  that  they  had  found  a  bill  against 
both  defendants.  A  motion  was  made  to  quash  the  indict- 
ment against  both  defendants,  on  the  ground  of  the  absence 
of  these  words,  and  that  the  bill  did  not  purport  to  have 
been  found  until  it  had  been  so  indorsed.  The  judge 
thought  the  words  not  necessary,  and  refused  to  quash, 
though,  having  some  doubt,  he  reserved  the  question. 

The  second  question  was  whether  the  indictment 
should  have  been  quashed  on  the  ground  of  the  absence,  as 
above  mentioned,  of  the  words  "  true  bill."  The  names  of 
six  witnesses  were  indorsed  on  the  indictment  when 
brought  into  court,  none  of  whom  were  sworn  in  open 
Court.  There  were  no  initials,  or  name  of  the  foreman,  or 
any  grand  juror  written  against  the  name  of  any  such  wit- 
nesses. 

Another  question  was  whether  such  absence  was  ground 
of  quashing  the  indictment.  The  learned  trial  judge  held 
the  statute  was  directory.  The  defendants  refused  to  plead, 
and  he  directed  a  plea  of  "  not  guilty,"  and  they  were 
both  convicted. 

1896.  January  31st.—  W.  E.  Roscoe,  Q.  C,  for  the 
Crown. 

H.  Mellish,  for  defendant. 

1896,  May  18th.  Townshend,  J.— The  learned  judge 
has  reserved  three  questions  for  the  consideration  of  the 
court.  I  propose  to  deal  at  present  with  the  second  as 
the  most  important — that  is  to  say — whether  the  defendant 
was  lawfully  tried,  and  convicted,  owing  to  the  words 
"  true  bill "  not  being  indorsed  on  the  indictment.  The 
report  states  as  follows: 

"  The  words  ,f  true  bill  "  did  not  appear  indorsed  on  the 
indictment.  The  grand  jury  had,  previously  to  their  bring- 
ing in  the  indictment,  with  this  indorsement,  come  into 
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court,  and  stated  that  they  had  found  a  bill  against  both 
defendants.  A  motion  was  made  to  quash  the  indictment, 
on  the  ground  of  the  absence  of  these  words,  and  that  the 
bill  did  not  purport  to  have  been  found  until  it  had  been 
so  indorsed.  I  thought  the  words  not  necessary,  and 
refused  to  quash,  though,  having  some  doubt,  I  reserved 
the  question.  The  defendants  refused  to  plead,  and  I 
directed  a  plea  of  "  not  guilty,"  and  they  were  both  con- 
victed." 

This  objection,  although  in  one  sense  touching  only  a 
a  matter  of  form,  is  yet,  in  my  opinion,  a  very  substantial 
one  in  the  due  administration  of  the  criminal  law.  The 
records  of  the  court  should,  on  their  face,  show  that  all  the 
safeguards  which  the  common  law  has  thrown  around  the 
the  accused  have  been  strictly  complied  with.  So  far  as  I 
have  been  able  to  discover,  it  has  been  the  ancient,  and 
invariable  rule,  that  every  indictment  should,  when  found, 
have  indorsed  on  it  the  words  "  a  true  bill,"  and  be  signed 
by  the  foreman  of  the  grand  jury,  as  the  proper  and 
authentic  record  of  the  fact,  that  the  grand  jury  had,  before 
them,  sufficient  evidence  to  put  the  accused  on  his  trial  for 
the  offence  charged  therein.  That  which  was  termed  a  bill 
of  indictment  before,  becomes,  on  the  finding  of  the  jury, 
evidenced  by  these  words,  the  indictment,  and  the  words 
"  a  true  bill,"  form  part  of  that  indictment,  on  which  the 
prisoner  is  to  be  tried.  From  the  many  authorities,  all  to 
the  same  effect,  on  this  subject,  I  shall  cite  from  one  only, 
Chitty'a  Criminal  Law,  which  distinctly  sets  it  forth  with 
the  reasons : 

"But,  at  the  present  day,"  says  the  author,  "the  indorse- 
ment is  in  English  absolutely  ;  if  found  '  a  true  bill/  and 
if  rejected  '  not  a  true  bill/  or,  which  is  the  better  way, 
4  not  found/  in  which  case  the  party  is  dicharged  without 
further  answer.  The  indorsement,  'a  true  bill/  made 
upon  the  bill  becomes  part  of  the  indictment,  and  renders 
it  a  complete  accusation  against  the  prisoner.  When  the 
jury  have  made  their  indorsement  on  the  bills,  they  bring 
them  publicly  into  court,  and  the  clerk  of  the  peace  at 
sessions,  or  the  clerk  of  assize  on  circuit,  calls  all  the  jury- 
men by  name,  who  severally  answer,  to  signify  that  they 
are  present,  and  then  the  clerk  of  the  peace  or  assize  asks 
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the  jury  whether  they  have  agreed  upon  any  bills,  and  has 
then  to  present  them  to  the  court,  and  then,  the  foreman  of 
the  jury  hands  the  indictments  to  the  clerk  of  the  peace  or 
assize,  who  asks  them  if  they  agree  the  court  shall  amend 
matter  of  form,  altering  no  matter  of*  substance,  to  which 
they  signify  their  assent.  This  form  is  necessary  to  enable 
the  court  to  alter  any  clerical  mistake,  because  they  have  no 
authority  to  change  the  form  of  the  accusation  without  the 
assent  of  the  accusers.  After  this  is  done  the  clerk  of  the 
peace  reads  over  the  names  of  the  offenders  and  offences  in 
every  indictment,  and  whether  the  bill  be  found  or  thrown 
out  a»  indorsed  by  the  grand  jury,  and  makes  a  private 
mark  or  cross  upon  those  which  are  rejected,  and  usually 
files  the  bill,  though  this  is  not  necessary."  Ghitty*B 
Criminal  Law,  324;  Story  on  the  Constitution,  Sec.  1784; 
4  Black  Crim.  302-3 ;  Archbold,  Crim.  Prac,  98-99. 

More  is  not  necessary  to  show  what  the  law,  and 
practice  is  in  England.  In  the  United  States  similar  ques- 
tions have  arisen,  and,  although  the  course  of  decisions  in 
the  various  states  has  not  been  uniform,  the  learned  judges 
who  pronounced  contrary  views,  seem  to  concede  the  law 
in  England  to  have  been  as  above  stated.  In  Common- 
wealth v.  Smyth,  11  Cushing,  473,  the  same  objection  was 
made,  and,  in  a  very  learned  judgment,  Merrick,  J.,  discusses 
the  whole  law  on  the  subject.     He  says : 

"  This  position  seems  to  be  well  warranted  by  the  deci- 
sions chiefly  relied  on  by  the  defendant's  counsel,  of 
English  courts,  and,  if  such  an  objection  were  made  in 
those  courts,  it  would  undoubtedly  be  sustained.  For  there 
it  is  held,  that  these  words  are  not  only  indispensable  to 
make  a  complete,  and  valid,  legal  accusation,  but  that,  when 
indorsed  upon  a  bill,  they  become  incorporated  with,  and 
make  a  material  part  of  its  allegations." 

He  then,  proceeds  to  explain  the  reasons  why  the  same 
rule  is  not  abolutely  necessary  in  Massachusetts,  although 
generally  followed — that  is  to  say — shortly,  because  the 
bills  of  indictment  are  prepared  before  hand,  and  sent 
before  the  grand  jury,  which  are  returned  into  court, 
endorsed  with  the  words,  "  a  true  bill,"  or  "  not  found." 

He  continues : 

"  In  Massachusetts,  no  formal  bills  are  ever  previously 
prepared  to  be  preferred  before  them,  as  in  the  English 
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practice,  but  they  receive,  and  act  upon  all  complaints, 
which  any  individual  may  think  fit  to  submit  to  them,  and 
determine  in  what  cases  accusations  shall  be  made.  In 
these  decisions  they  always  act  for  the  commonwealth, 
and  never  for  a  private  prosecutor." 

He  concludes  with  the  statement : 

"  The  reason  upon  which  they  are  elsewhere  held  to  be 
essential  does  not  exist  in  our  practice,  and  mode  of  pro- 
cedure, and  therefore,  this  omission,  in  an  indictment,  is 
simply  the  omission  of  a  form,  which  if  often  times  found 
convenient,  and  useful,  is  in  reality  immaterial,  and  unim- 
portant." 

It  is  argued,  that  like  reasons,  exist  in  this  province,  for 
dispensing  with  this  indorsement,  which  all  authorities 
agree  is  necessary  in  England.  The  practice  and  pro- 
cedure in  our  courts,  following  the  English  common  law, 
has  always  required  it  to  be  made,  and  nothing,  except  a 
statute,  can  change  a  material  requirement  of  this  kind. 

It  is  contended  that  sec.  760  of  the  code  has  this 
effect.     It  provides  that, 

"  In  the  Province  of  Nova  Scotia,  a  calendar  of  the 
criminal  cod6  shall  be  sent  by  the  clerk  of  the  crown  to  the 
grand  jury,  in  each  term,  together  with  the  depositions 
token  in  each  case,  with  the  names  of  the  different 
witnesses,  and  the  indictment  shall  not  be  made  out, 
except  in  Halifax,  until  the  grand  jury  so  direct." 

In  Halifax,  certainly,  the  law  remains  as  it  was.  Has 
it  been  changed  as  regards  other  parts  of  the  province,  and, 
if  so,  why  ?  I  cannot  positively  say  why  a  different  rule 
was  applied,  outside  Halifax.  It  has  been  said,  that  it  was 
passed  to  check  a  growing  evil  on  the  part  of  the  crown 
prosecutors  of  drawing  up  often  unnecessary  bills,  which 
were  thrown  out  by  the  grand  jurors,  while  the  provincial 
treasury  was  called  on  to  pay  for  them.  Whether  this  be 
the  true  explanation  or  not,  it  is  clear  no  change  was  made 
in  the  ancient  procedure  which  made  the  indorsation  of 
these  words,  signed  by  the  foreman,  a  necessary  and 
material  part  of  the  indictment.  If  it  was  so  held  to  be 
material,  it  will  not  do  to  argue  that  it  is  no  longer 
necessary,  because  of  the  provision  in  the  code,  already 
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cited,  which,  by  no  construction  which  can  be  applied  to  it, 
abolishes  their  use.  The  reasons  for  having  such  a  record 
of  the  finding  of  the  grand  jury  remain  as  strong  as  ever 
they  were,  and  I  can  see  nothing  to  warrant  us  in  decid- 
ing they  may  be  dispensed  with,  any  more  than  we  might 
assume  authority  to  dispense  with  some  other  form  of 
procedure  in  criminal  trials. 

I  shall  not  deal  particularly  with  the  other  questions 
reserved,  as  some  of  my  brethren  have  gone  fully  into 
them.  I  may,  however,  briefly  state,  that,  in  my  opinion, 
the  omission  of  the  foreman's  initials,  against  the  names 
of  the  witnesses,  does  not  vitiate  the  indictment,  as  the 
provision  is  merely  directory.  There  is  good  authority  for 
this  view  in  Queen  v.  O'Connell. 

I  have  some  doubts  as  to  whether  there  was  sufficient 
authority  for  preferring  this  indictment,  but,  in  the  view  I 
have  adopted  on  the  first  point,  it  is  unnecessary  for  me  to 
give  any  decided  opinion. 

Graham,  E.  J. — This  case  is  reserved  in  respect  to  three 
matters. 

(I.)  The  indictment  has  not  the  initials  of  any  mem- 
ber of  the  grand  jury  written  opposite  to  the  names  of  the 
witnesses. 

(2 )     The  indictment  was  indorsed  as  follows  : — 

In  the  Supreme  Court,  1895. 
The  Queen  v.  William  H.  Townsend  and  Alfred  Whiting. 
"Indictment  for  an  assault  on    peace  officer  and  for 
resisting  and  preventing  apprehension  and  detainer. 
(Sgd.)      F.  E.  Palmer 

Foreman  Gh*and  Jury." 

But  there  was  not  written  upon  it  the  expression,"  true 
bill." 

(3.)  In  the  case  of  Townsend,  while  the  learned  judge, 
of  his  own  motion,  directed  the  grand  jury  that  it  was 
their  duty  to  find  a  bill  as  against  him  as  well  as  against 
Whiting,  it  is  contended  that  no  one  was  lawfully  authorized 
to  prefer  a  bill  as  against  him,  under  section  641  of  the  code, 


Digitized  byVjOOQlC 


QUEEN   V.   WM.   H.    TOWNSEND   AND  ALFRED   WHITING.    475 

It  is  to  be  inferred  that  in  Whiting's  case,  some  one  had 
been  bound  over  to  prosecute,  as  there  had  been  a  pre- 
liminary inquiry. 

In  the  Criminal  Code  we  find  the  following  provision, 
e.  760 : 

"  In  the  province  of  Nova  Scotia,  a  calendar  of  the 
criminal  cases  shall  be  sent  by  the  clerk  of  the  crown  to 
the  grand  jury  in  each  term,  together  with  the  depositions 
taken  in  each  case,  and  the  names  of  the  different  witnesses, 
and  the  indictment  shall  not  be  made  out  (except  in  Hali- 
fax), until  the  grand  jury  so  directs." 

Contrast  this  with  the  English  practice  as  described  in 
1  Stephen* 8  History  of  the  Criminal  law,  274.  Before  any 
witnesses  are  examined  by  the  grand  jury,  they  are 
furnished  by  the  clerk  of  the  crown,  with  the  calendar,  the 
depositions,  and  the  names  of  the  witnesses.  In  England, 
they  are  furnished  by  the  prosecutor  with  a  bill  of  indict- 
ment, with  the  names  of  the  witnesses  indorsed  thereon. 
That  is  the  meaning  of  the  section  corresponding  to  s.  645. 
And  then,  in  both  places,  the  witnesses  are  sent  before  the 
grand  jury.  The  jurors  learn  the  charge,  and  the  names  of 
the  witnesses, — in  the  one  case,  from  the  calendar, 
depositions,  and  the  list  of  witnesses,  and,  in  the  other,  from 
the  bill  and  the  indorsement  of  the  witnesses'  names.  Now 
this  section  applicable  to  Nova  Scotia,  which  requires  the 
clerk  to  send  to  the  grand  jury,  the  names  of  the  witnesses 
does  not  permit  him  to  furnish  them  indorsed  on  a  bill  of 
indictment  He  cannot  do  so,  for  there  is  then  none  drawn 
up.  There  is  no  bill  of  indictment ;  therefore,  section  645 
applies  to  other  parts  of  Canada,  not  specially  provided  for, 
as  a  portion  of  the  Province  of  Nova  Scotia  is.  If  the 
part  of  it  relating  to  the  initials,  does  apply,  then,  I  think, 
the  initials  may  be  put  opposite  to  the  names  on  the  list 
which  corresponds  to  the  indorsement  on  the  English  bills. 
For  aught  that  appears  here,  this  may  have  been  done. 

But  the  English  reason  fails.  Construe  section  645  as 
applicable  to  this  province.  In  England,  the  names,  being 
on  the  bill  merely  to  indicate  the  witnesses  to  be  examined, 


Digitized  byVjOOQlC 


476  THE    NOVA    SCOTIA    REPORTS,    1896. 

then,  when  the  indictment  stage  is  reached,  there  ought  to 
be  something  to  show*  who  of  them  had  been  sworn  and 
examined.  So  that  the  provision  requires  the  initials  to  be 
written  opposite  to  the  names  of  those  sworn  and  examined, 
instead  of  having  the  names  rewritten.  Here,  where  there 
is  no  list  indorsed  on  a  bill,  why  should  there  be  initials  ? 
You  may  indorse  the  names  of  those  who  have  been 
examined  upon  the  indictment,  but  why  should  there  be 
initials  also  ?  The  list  itself  would  only  be  a  list  of  those 
who  had  been  sworn  and  examined — there  could  not  be 
any  then  to  be  examined.  I  wish  to  guard  myself  against 
expressing  any  opinion  upon  these  provisions  in  their 
application  to  Halifax,  and  other  parts  of  Canada.  Mr. 
Justice  Taschereau's  book  has  been  in  use  for  a  long  time. 
He  has  cited  authority  to  show  that  the  provision,  as  to 
initials,  is  mandatory — and  it  has  not  been  challenged.  I 
defer  to  this  view,  he  evidently  holds.  It  is  thought  to  be 
settled  by  the  House  of  Lords,  but  one  has  only  to  read  the 
two  acts  relating  to  grand  juries  in  Ireland,  and  carefully 
read  the  opinion  of  Tindal,  L.  C.  J.,  in  O'Gonndl  v. 
The  Queen,  11  CI.  &  F.,  252,  to  see  that  the  reasoning 
is  not  necessarily  applicable  to  section  645.  By  the 
statute  relating  to  Ireland,  the  foreman  of  the  grand 
jury  or  other  juror  was  required  by  the  act  to  admin- 
ister the  oath,  and  to  indorse  the  names  upon  the  bill. 
The  former  act  requiring  the  oath  to  be  admin- 
istered in  open  court,  had  been  repealed,  so  that  it  could 
be  presumed  that  the  witness  had  been  sworn  by  the  grand 
jury.  The  name  was  found  indorsed  thereon.  In  Canada, 
the  oath  may  be  administered  in  open  court,  or  before  the 
grand  jury.  The  names  are  not  indorsed  on  the  bill  by  .the 
foreman,  and  there  is  no  presumption  that  the  oath  was 
administered  by  the  grand  jury.  It  may  have  been 
assumed  by  them,  that  the  witness  had  already  been  sworn 
in  open  court.  This  will  explain  what  Tindal,  L.  C.  J., 
says: 

w  The  oath*  must  have  been  already  administered,  (which 
is   the  essential  part  of  the   enactment),  before :    in   the 
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language  of  the  'statute/  the  foreman,  who  shall  have 
administered  the  oath,  is  directed  to  state  the  names  of  the 
witnesses  sworn,  and  to  authenticate  the  same  by  his 
signature  or  initials ;  that  is,  before  the  objection  above 
made  can  possibly  arise.  As  a  matter  of  convenience,  at 
the  trial,  in  order  to  ascertain  at  a  glance,  whether  the 
witness  examined  before  the  crown  jury,  was  one  of  those 
who  appeared  before  the  grand  jury,  such  direction  ought 
undoubtedly  to  have  been  complied  with,  but  it  cannot  be 
law,  that,  after  the  witness  has  been  duly  sworn  and 
examined,  and  the  bill  returned  a  true  bill,  upon  •  his 
evidence,  it  can  be  deprived  of  its  legal  operation  and 
character  by  reason  of  the  foreman  of  the  grand  jury 
having  neglected  to  comply  with  such  directions  of  the 
statute." 

I  think,  if  authority  was  required,  that  what  Tindal, 
L.  C.  J.,  said  would  apply  to  the  provision  applicable  to 
Nova  Scotia,  namely,  section  760,  which  more  closely 
resembles  the  provisions  of  the  act  relating  to  grand  juries 
in  Ireland,  than  the  sections  of  the  Code  applicable  toother 
portions  of  Canada. 

2.  Then  it  is  said  that  the  indictment  was  bad  because, 
although  the  foreman  signed  it  under  the  indorsement 
"indictment,"  the  expression,  <ca  true  bill,"  was  not  indorsed 
above  the  signature. 

Here,  again,  the  English  reason  fails,  and  the  provision 
of  the  Code  applicable  to  Nova  Scotia,  to  which  I  have 
referred,  to  the  effect  that  the  indictment  shall  not  be  made 
out,  except  in  Halifax,  until  the  grand  jury  directs,  makes 
a  different  practice.  In  short,  there  is  no  such  thing  here 
as  "  not  a  true  bill." 

In  England,  the  signature  of  the  foreman  on  the  back 
of  the  bill,  would  not  indicate  whether  it  was  a"  true  bill '» 
or  "  no  bill."  In  Nova  Scotia,  it  can  only  indicate  a  true 
bill,  because  there  is  none  to  be  drawn  up,  under  the  law, 
until  the  grand  jury  order  it.  True,  they  might  change 
their  minds  after  their  order,  in  an  exceptional  case, 
but  then,  they  would  not  present  the  draft  indictment 
indorsed,  "  not  found."  The  provision  of  the  law  contem- 
plates no  such  presentment.     But  even  if  an  accident  should 
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happen,  and  a  discarded  draft  indictment,  should  come  into 
court,  there  are  the  same  checks  against  accident,  in  the 
mode  of  presentment,  the  formula  and  the  records,  which 
exist  in  England,  where  a  mistake  in  the  indorsement 
might  be  made. 

The  case  reserved  contains  this  statement : 
"The  grand  jury  had,  previously  to  their  bringing  in  the 
indictment  with  this  indorsement,  come  into  court,  and 
stated  that  they  had  found  a  bill  against  both  defendants. 
Having  made  this  presentment,  drawing  up  the  indict- 
ment was  merely  clerical  work." 

But  there  is  authority  in  Massachusetts,  in  point,  where 
a  similar  practice  prevails.  In  Morley  v.  French,  2  Cusb. 
139,  Metcalf,  J.,  said  : 

"  By  the  English  practice,  a  bill  of  indictment  is  put  into 
proper  form  by  the  prosecutor,  or  on  his  behalf,  and  is 
preferred  without  oath,  to  the  grand  jury,  who  examine 
witnesses,  and  return  a  true  bill  or  ignoramus  .  .  .  But, 
in  this  commonwealth,  the  grand  jury  first  examine  wit- 
nesses on  oach,  and  then  order  or  refuse  to  order,  a  bill  to 
be  drawn  up." 

The  case  of  Commonwealth  v.  Smythe,  11  Cushing,  473, 
was  decided  in  respect  to  an  indictment  signed  by  the 
foreman,  but  not  indorsed  with  the  words,  "  true  bill." 
The  learned  judge  admitted,  what  Bishop  in  his  work  on 
Criminal  Procedure,  Sec,  141,  note  6,  does  not  concede, 
namely,  that  in  England  the  indictment  would  be  quashed, 
and  he  states  the  English  practice.     He  says  : 

"  Before  any  complaint  charging  a  party  with  the  com- 
mission of  a  criminal  offence,  can  be  submitted  to  that 
body,  there,  for  their  consideration,  it  must  be  duly  set 
forth,  and  described  in  a  bill,  properly  prepared,  and  fairly 
engrossed  on  parchment.  When  its  members  have  been 
regularly  assembled,  and  have  been  sworn,  charged,  and 
empowered  to  exercise  the  duties  of  their  office,  all  the 
bills,  which  have  been  previously  prepared  in  that  manner, 
are  placed  in  their  possession  ;  and  they  then  proceed  to  hear 
and  consider  the  evidence  adduced  by  the  several  prose- 
cutors in  support  of  their  respective  accusations,  and  there- 
upon to  determine,  in  respect  to  each  particular  bill, 
whether  it  shall  be  found  or  rejected.     As  soon  as  their 
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investigations  are  completed,  and  their  decision  in  each 
case  made,  they  carry  and  return  into  court,  and  publicly 
deliver  into  the  hands  of  the  proper  officer,  all  the  bills 
they  have  received,  including  those  they  have  rejected,  as 
well  as  such  as  they  have  found  to  be  true.  And  in  order 
that  the  two  classes  may  always, thereafter,  conclusively  be 
distinguished,  the  one  from  the  other,  they  are  required 
to  indorse  the  words,  'a  true  bill  *  upon  those  which  they 
have  found,  and  the  words,  'not  found*  upon  all  which  they 
have  rejected.  The  indorsement  of  the  former  converts 
the  bill  from  a  simple  complaint,  into  a  complete  formal 
and  effectual  indictment." 

"  But  our  practice  and  course  of  proceeding  in  the 
prosecution  of  public  crimes  and  offences,  after  the  pre- 
liminary inquiry  and  action  of  a  grand  jury,  are  widely 
different,  and  involve  no  necessity  for  any  similar  indorse- 
ment, or  mark  of  discrimination,  after  these  several 
presentments.  It  has  undoubtedly,  been  usual,  in  this  com- 
monwealth to  insert  the  words, '  a  true  bill/  at  the  foot  of 
the  indictment,  above  the  signature  of  the  foreman  of  the 
grand  jury,  but,  it  may  be  questioned,  whether  this  form 
has  been  invariably  observed.  And  no  case  has  been  cited 
or  referred  to,  in  which  it  has  been  decided,  in  our  courts, 
that  the  inscription  of  these  words,  upon  any  part  of  the 
bill  is  indispensible  to  its  validity/'  .  .  . 

Again,  he  says : 

"  No  formal  bills  are  ever  previously  prepared  to  be 
preferred  before  them,  as  in  the  English  practice,  but  they 
receive  and  act  upon  all  complaints,  which  any  individual 
may  think  fit  to  submit  to  them,  and  determine  in  what 
cases  accusations  shall  be  made.  In  these  decisions,  they 
always  act  for  the  commonwealth,  and  never  for  a  private 
prosecutor.  Bills  of  indictment  are  drawn  up  by  the 
attorney  for  the  government  under  their  direction,  and  in 
conformity  to  their  decisions.  They  return  these,  and  no 
other  bills,  whatever,  into  court,  and  they  are  the  only 
presentments  made,  upon  which  parties  charged  with  the 
commission  of  criminal  offences,  are  arraigned  for  trial. 
The  bills  of  indictment,  so  returned,  are  received  by  the 
court  as  official  accusations  of  the  grand  jury,  and  placed 
upon  its  files,  and  made  part  of  its  record.  When,  in 
addition  to  this  course  of  proceeding,  the  indictment  is 
verified  by  the  signature  of  the  foreman  of  the  grand  jury, 
and  bears  upon  its  face  the  attestation  of  the  public 
prosecutor,  there  is  no  reason  why  its  authenticity,  or  its 
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character,  as  a  valid  official  accusation,  shall  be  afterwards 
brought  into  question." 

Then,  he  refers  to  the  conflicting  decisions,  Webster's 
Case,  5  Greenleaf,  432,  where  the  omission  of  the  words, 
"  true  bill,"  was  held  fatal,  on  the  ground  that  the  signa- 
ture might  only  indicate  the  foreman's  opinion,  which  he 
thinks  inapplicable.  And  also,  the  later  decision  of  the 
State  v.  Freeman,  13  New  Hamp.,  488,  which  he  follows. 
Then  he  says : 

"  The  words, '  a  true  bill/  obviously  constitute  no  part  of 
the  description  of  the  offence  charged  in  the  indictment. 
They  are  not  indispensable  to  the  due  and  legal  authentica- 
tion of  the  action  of  the  grand  jury.  Their  absence  can 
subject  the  accused  to  no  inconvenience  or  disadvantage. 
The  reason  upon  which  they  are  elsewhere  held  to  be 
essential,  does  not  exist  in  our  practice  and  mode  of  pro- 
cedure. And  therefore,  this  omission  in  an  indictment  is 
simply  the  omission  of  a  form,  which,  if  oftentimes  found 
convenient  and  useful,  is  in  reality  immaterial  and  unim- 
portant." 

The  case  of  Rex  v.  Ford,  Yelv,-99,  is  cited  in  Comyris 
Digest,  and  in  1  Chitty's  Crim.  Law,  as  authority  for  a  state- 
ment that  the  indorsement  is  a  part  of  the  indictment.  It 
has  been  explained,  and  the  authorities  show,  that  this 
indorsement  is  but  the  evidence  of  the  assent  or  dissent  of 
the  grand  jury.  In  2  Hale's,  Pleas  of  the  Crown,  162.  It 
is  said  : 

"  But  the  safest  way  is  to  deliver  them  a  new  bill  for 
manslaughter,  and  they  to  indorse  it  generally  billa  vera, 
for  the  words  of  the  indorsement  make  not  the  indict- 
ment, but  only  evidence,  the  assent  or  dissent  of  the  grand 
inquest ;  it  is  the  bill  itself  is  the  indictment  when 
affirmed." 

In  State  v.  Burgess,  69  Am.  Dec.  433.     The  court  said : 

"  And  although  in  1  Chitty's  Crim.  Law,  324,  it  is  said 
that  an  indorsement,  '  a  true  bill,'  becomes  part  of  the 
indictment,  and  renders  it  a  complete  accusation.  Yet, 
Rex  v.  Ford,  Yelv.,  99,  which  is  referred  to  as  authority, 
does  not  seem  to  warrant  the  assertion  :  indeed,  the  position 
is  contradicted  by  the  form  of  the  record,  which,  when 
formally  drawn  up,  omits  all  mention  of  the  indorsement, 
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and  states  in  the  caption,  merely,  that  the  grand  jury 
present  that  the  accused  did,  &c,  reciting  the  allegations  of 
the  indictment,  and  this  is  the  principle  upon  which  the 
want  of  a  proper  indorsement  is  disallowed,  in  arrest  of 
judgment,  after  a  conviction." 

And  in  the  note  to  Corny  n' 8  Digest,  title  indictment, 
this  is  added  by  way  of  explanation  to  Ford's  Case  :  "  That 
is,  the  indorsement  of  a  true  bill,  coupled  with  the  indict- 
ment, forms  a  complete  accusation."  And  a  later  case  than 
Ford's  is  Rockwood's  Case,  for  high  treason,  13  Howell  St., 
Trials  139.  The  court  was  composed  of  Lord  Chief 
Justice  Holt,  L.  C.  J.  Trelby?  and  Nevil,  Powell  and  Eyre, 
J  J.  Counsel  for  the  prisoner,  among  other  things,  con- 
tended as  follows : 

"  Now,  the  design  of  this  act  of  parliament,  in  giving 
the  prisoner  a  copy  of  the  indictment  so  long  before  the 
trial,  was  not  only  to  enable  him  to  make  use  of  the 
defence  upon  the  trial,  but  also  to  advise  with  counsel  to 
plead,  so  the  words  are,  the  '  better  to  enable  him  to 
plead/  Now,  we  say,  to  answer  this  end,  it  is  necessary 
we  should  have  a  copy  of  the  whole  indictment  as  it 
stands  before  Your  Lordships  in  court.  And  another  reason 
is  this :  it  is  no  indictment  unless  it  be  presented  by  the 
jury,  as  their  inquisition  upon  oath,  into  some  court  that 
has  jurisdiction  of  the  matter.  What  we  have  delivered 
to  us  is  only  a  copy  of  a  bill  as  to  be  delivered  to  a  grand 
jury  to  be  found  ;  non  constat,  that  it  is  found.  Now,  the 
intent  of  the  act  of  parliament,  being  to  give  the  prisoner 
this  advantage  to  enable  him  to  plead,  he  may  have  several 
pleas  of  which  he  might  take  a  legal  advantage,  if  he  had 
a  copy  of  the  whole,  which  he  knows  not  how  to  come  at 
now,  &c." 

Holt,  L.  C.  J.,  later  in  the  case  said  : 

"  Now,  this  cannot  be,  for  an  indictment  is  not  an 
indictment  til)  it  be  found,  it  is  only  a  writing  prepared 
for  the  case  of  the  jury,  and  for  expedition  ;  it  is  nothing 
till  it  is  found,  for  the  jury  make  it  an  indictment  by  find- 
ing it,  they  may  alter  what  they  please  or  refuse  it 
absolutely.  And  if  the  jury  upon  examining  the  witnesses, 
would  only  present  a  matter  of  fact,  with  time  and  place, 
the  court  might  cause  it  to  be  drawn  up  into  form  without 
carrying  it  to  the  jury.  Again,  there  needs  no  billa  vera 
31 — N.  s.  R.  28. 
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for  that  is  only  the  jury's  owning,  that  which  the  court  has 
prepared  and  drawn  up  for  them."  .  .  . 

And  later,  p.  159,  Holt,  L.  C.  J.,  said  : 

"  A  panel  is  a  panel  when  it  is  arranged,  but  a  bill  is 
not  an  indictment  till  it  be  found  .  .  all  that  we  say  of 
it  before  it  be  found  is  that  there  was  quaedam  billa  pre- 
ferred to  the  grand  jury,  and  if  the  jury  bring  it  in 
ignoramus,  whereby  they  disown  the  presentment,  it  is 
cancelled,  and  there  is  no  record  of  it,  nor  nothing,  only  a 
memorandum  in  the  clerk's  book  perhaps,  that  such  a  thing 
was." 

3.  In  Townsend's  case,  no  one  had  been  bound  over  to 
prosecute,  and  the  question  is,  whether  the  indictment  has 
been  legally  preferred  under  section  641  of  the  code.  It 
appears  to  me  that  this  provision,  which  aims  at  vexatious 
indictments,  contemplates  the  preferring  of  an  indictment 
under  the  following  restrictions  : — 

(1.)  If  a  person  has  been  bound  over  to  prosecute  he 
may  prefer  a  bill. 

(2.)  The  attorney  general  may.  There  are  of  course, 
many  cases  of  a  public  nature,  where  there  is  no  private 
prosecutor.  He,  on  behalf  of  the  crown,  and  anyone  by 
his  directions  may. 

(tS.)  A  person  who  has  a  special  injury  to  redress,  as  in 
nuisance  and  in  libel  cases,  if  he  wishes  to  prefer  a  bill 
of  indictment,  must,  if  there  has  been  no  preliminary 
inquiry,  first  obtain  the  consent  of  a  judge,  or  of  the 
attorney  general,  and  in  the  written  consent,  the  offence 
must  be  specified. 

(4.)     And  any  person  may  prefer  a    bill  of  indictment 
before  the  court,  by  order  of  that  court. 

Now,  under  the  facts  stated  here,  this  indictment  could 
only  come  under  the  head,  providing  for  its  being  preferred 
by  the  direction  of  the  attorney  general,  or  for  its  being 
preferred  by  some  one  under  the  order  of  the  court.  The 
prosecution  was  carried  on  by  Mr.  Wickwire,  barrister, 
under  a  written  authority,  (not  in  the  case),  given  under  a 
provincial  statute  which  is  as  follows : 
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"  It  shall  be  the  duty  of  the  attorney  general  to 
appoint  some  Queen's  Counsel,  or  other  competent  barrister 
of  the  court  to  attend  the  criminal  business  of  each  sitting 
of  the  Supreme  Court,  in  each  county,  in  the  province,  on 
behalf  of  Her  Majesty.  The  authority  in  this  behalf 
shall  be  conveyed  by  written  instructions  under  the  hand 
of  the  attorney  general,  and  the  presentation  of  such 
instructions  to  the  presiding  judge,  shall  in  the  absence  of 
the  attorney  general,  be  a  sufficient  authority  for  any 
barrister  to  take  charge  on  behalf  of  the  crown  of  criminal 
business,  and  to  conduct  the  trial  of  criminals  at  any 
sittings  or  term."     1887,  Chap.  66.  s.  2. 

These  words  are  sufficiently  large  to  cover  the  specific 
act  of  preferring  a  bill  of  indictment.  In  contrasting  the 
two  expressions  in  the  section  of  the  code,  namely,  "  by  his 
direction,"  and  "  with  the  written  consent  of  .  .  the 
attorney  general  .  .  for  any  offence  specified  in  such  con- 
sent." One  might  conclude,  that  in  the  former  case,  the 
offence,  at  least,  need  not  be  specified.  But  if  it  is  a 
judicial  act,  and  the  delegation  of  such  a  duty  can  only  be 
under  a  statute,  I  am  disposed  to  hold  that  the  attorney 
general  must  direct  the  preferring  of  the  bill  in  the 
particular  case.  And  it  will  not  do  to  direct  the  counsel  to 
prefer  bills  in  all  cases  which  may  arise. 

Then  was  Mr.  Wickwire  acting  under  the  order  of  the 
court  ?  Having  preferred  the  bill  under  the  eye  of  the 
court,  and  with  its  approbation,  by  silence,  it  would  not  be 
difficult  to  say  that  it  was  equivalent  to  an  order  of  the 
court.  But  there  is  this  difficulty  here.  There  may  have 
been  no  application  made  to  the  court,  for  an  order,  and  no 
order  made,  because  it  was  assumed  that  the  general 
authority  from  the  attorney  general  to  Mr.  Wickwire,  was 
sufficient  to  enable  him  to  prefer  the  bill.  And  it  would 
be  going  far  to  hold  that  an  order  might  be  drawn  up  by 
the  officer  of  the  court,  upon  such  equivocal  evidence  as 
that.  The  learned  judge,  in  the  reserved  case,  does  not  say 
that  he  had,  even  in  his  mind,  such  an  order. 

In  my  opinion,  the  conviction  against  Townsend  must 
be  quashed.  But  this  does  not  involve  the  same  result  in 
the  case  of  Whiting.     I  cannot  see  that  he  would  be  pre- 
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judiced  by  being  tried  with  Townsend  ;  a  new  trial  would 
not  necessarily  be  granted  to  both.  Bishop  on  Criminal 
Procedure,  sec.  977.  The  conviction  against  Townsend 
must  be  quashed. 

Weatherbe,  J.,  concurred. 

Meagher,  J. — The  defendants  were  tried  under  an 
indictment  "  for  an  assault  on  a  peace  officer,  and  for 
resisting  and  preventing  apprehension  and  detainer,"  and 
were  convicted. 

The  learned  trial  judge  suspended  sentence  and  reserved 
a  case  for  the  consideration  of  this  court,  in  which,  amongst 
other  things,  it  is  stated  that : — 

"  The  names  of  six  witnesses  were  indorsed  oft  the 
indictment,  when  brought  into  court,  none  of  whom  were 
sworn,  in  open  court.  There  were  no  initials,  or  name  of 
the  foreman,  or  any  grand  juror  written  against  the  name 
of  any  of  such  witnesses." 

Upon  this  statement  of  fact,  we  are  required  to  deter- 
mine whether  or  not,  the  absence  of  such  initials  or  name 
affords  sufficient  ground  for  quashing  the  indictment.  The 
learned  trial  judge  refused  to  quash  on  this  ground, 
because  he  was  of  opinion  that  section  645  of  the  code  was, 
in  this  respect,  directory.     Section  645  is  as  follows : — 

"  The  name  of  every  witness  examined,  or  intended  to 
be  examined,  shall  be  indorsed  on  the  bill  of  indictment ; 
and  the  foreman  of  the  grand  jury,  or  any  member  of  the 
grand  jury,  so  acting  for  him,  shall  write  his  initials  against 
the  name  of  each  witness,  sworn  by  him  and  examined, 
touching  such  bill  of  indictment." 

The  question  arising  upon  this  branch  of  the  case  is 
covered  by  very  high  authority,  but  even  if  that  did  not 
exist,  I  cannot  discover  any  reason,  or  principle,  upon 
which  it  could  be  said  that  failure  to  affix  such  initials  to 
the  name  of  each  witness,  sworn  before  the  grand  jury, 
constituted  good  ground  for  quashing  an  indictment  The 
same   question   was  fully    discussed  and    determined    in 
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G'Connell  v.  The  Queen,  11  CI.  &  R,  155.  Thomas  Steele, 
one  of  the  defendants  in  that  case,  alleged  as  a  ground  of 
error, 

"  That  the  indictment  was  not  found,  and  returned  a 
true  bill,  pursuant  to  the  provisions  of  the  statute  1  &  2, 
Vict.  Ch.  37,  inasmuch  as  that,  in  stating  the  names  of  the 
witnesses  so  produced  and  examined,  and  whose  names 
were  indorsed  on  the  bill  of  indictment  sent  before  the 
grand  jury,  neither  the  foreman  nor  any  other  member  of 
the  grand  jury,  by  his  initials  or  signature,  as  is  required 
by  the  last  mentioned  statute,  did  authenticate  the  fact 
that  the  witnesses  or  any  of  them»had  been  sworn,  or  had 
made  affirmation  or  declaration  as  aforesaid,  nor  state  that 
no  other  witnesses  or  witness  save  those  named  as  afore- 
said, were  or  was  examined  by,  or  before  the  grand  jury." 

The  part  of  section  1  of  1  &  2,  Vict.  Chap.  37, 
which  was  material  in  support  of  the  error  so  assigned  was 
in  these  words  : — 

"  And  the  foreman,  or  other  member  of  the  grand  jury 
who  shall  have  administered  such  oath,  or  affirmation, 
shall  upon  the  back  of  such  bill  of  indictment,  state  the 
name  or  names  of  such  witness  or  witnesses  as  shall  have 
been  duly  sworn,  or  shall  have  made  such  affirmation 
before  him,  and  authenticate  the  same  bv  his  signature  or 
initials." 

The  statute  there  required  the  foreman,  or  some  other 
member  of  the  grand  jury,  to  swear  the  witnesses  before 
examining  them.  The  argument  upon  this  branch  of  that 
case,  shortly  stated  was  : 

"It  could  not  be  said  that  this  part  of  the  statute  is 
merely  directory  :  it  is  essential.  The  power  which  the 
statute  grants  is  a  new  power,  unknown  to  the  common 
law  ;  it  is  created  by  the  statute,  and  must  be  used  exactly 
according  to  the  statute.  It  requires  to  be  the  more 
strictly  followed,  as  it  is  a  power  to  be  exercised  in  secret. 
Suppose  an  indictment  against  one  of  the  witnesses  for 
perjury,  in  the  absence  of  the  certificate,  it  would  be 
impossible  to  prove  that  he  was  sworn  ;  the  grand  jurors 
themselves  being  sworn  to  secrecy,  as  to  the  proceedings 
before  them.  There  being  a  material  defect  in  the  pro- 
ceedings, it  is  impossible  to  say  that  the  bill  was  duly 
found." 
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Lord  Tindal,  Chief  Justice,  speaking  for  himself  and  all 
the  other  judges,  in  answer  to  the  questions  put  by  the 
House  of  Jjords  to  the  judges,  said,  (see  page  251) : 

"  In  the  case  of  the  writ  of  error  coram  nobis  brought 
by  the  defendant,  Thomas  Steele,  the  error  assigned  was 
this,  that  the  indictment  was  not  found  in  the  manner 
required  by  the  statute,  1  &  2,  Vict.  c.  37,  inasmuch  as 
that  in  stating  on  the  back  of  the  said  alleged  bill  of 
indictment,  the  names  of  the  witnesses  who  had  been 
sworn,  &c ,  neither  the  foreman,  nor  any  other  member  of 
the  grand  jury,  did  authenticate  by  his  signature  or  initials, 
as  is  required  by  the  statute,  that  the  said  witnesses  or  any 
of  them,  had  been  sworn  or  made  affirmation  or  declaration ; 
nor  that  no  other  witnesses,  save  those  named  in  the 
assignment  of  errors,  were  so  sworn  or  affirmed,  or  examined 
before  them." 

At  page  254,  dealing  with  the  question  so  raised,  he 
said : — 

"And  with  regard  to  the  error  in  fact  assigned  by  the 
defendant,  Thomas  Steele,  it  is  manifestly  founded  on  a  part 
of  the  section  that  is  directory  only  and  not  essential.  The 
oath  must  have  been  already  administered  (which  is  the 
essential  part  of  the  enactment)  before,  in  the  language  of 
the  statute,  '  the  foreman  who  shall  have  administered  the 
oath  '  is  directed  to  state  the  names  of  the  witnesses  sworn 
and  to  authenticate  the  same  by  his  signature  or  initials; 
that  is,  before  the  objection  above  made  can  possibly  arise. 
As  a  matter  of  convenience,  at  the  trial,  in  order  to  ascer- 
tain at  a  glance  whether  the  witness  examined  before  the 
crown  jury  was  one  of  those  who  appeared  before  the  grand 
jury,  such  direction  ought  undoubtedly  to  have  been  com- 
plied with,  but  it  cannot  be  the  law,  that,  after  the  witness 
has  been  duly  sworn  and  examined,  and  the  bill  returned 
a  true  bill  upon  his  evidence,  it  can  be  deprived  of  its 
legal  operation  and  character,  by  reason  of  the  foreman  of 
the  grand  jury  having  neglected  to  comply  with  such  direc- 
tion of  the  statute.  The  ninth  question  therefore  we  all 
concur  in  opinion  must  also  be  answered  in  the  negative." 

The  case  of  the  The  Commonwealth  v.  Edwards,  4 
Gray,  1,  and  State  v.  Wilkinson,  76  Maine,  317,  are  also 
in  point.  See  also  vol.  9,  Am.  and  Eng.  Encyc.  of  Law, 
pages  14  to  16.     The  argument  made  for  the  accused  in  the 
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case  in  4  Gray  was  in  substance  the  same  as  that  urged 
before  us. 

The  interpretation  act  provides  that  the  word  '  shall  " 
shall  be  read  as  imperative,  but  I  do  not  see  that  this 
should  be  regarded  as  making  that  word  imperative,  where, 
as  here,  the  context  shows  it  was  intended  to  be  directory 
only.  There  are  other  rules  prescribed  by  the  interpreta- 
tion act  which  enable  us,  1  think,  to  give  effect  to  this  view. 

The  case  states  that  the  indictment  was  indorsed  as 
follows : — 

[n  the  Supreme  Court,  1895. 

The  Queen  v.  Wm.  H.  Townsend  and  Alfred  Whiting. 

"Indictment  for  an  assault  on  peace  officer,  and  for 
resisting  and  preventing  apprehension  and  detainer/' 

(Sgd.)    F.  E.  Palmer, 

Foreman  Grand  Jury*' 

"  The  words  *  true  bill '  did  not  appear  indorsed  on  the 
indictment.  The  grand  jury  had  previously  to  their 
bringing  in  the  indictment  with  this  indorsement  come 
into  court  and  stated  that  they  had  found  a  bill  against 
both  defendants." 

"  A  motion  was  made  to  quash  it  against  both  defend- 
ants on  the  ground  of  the  absence  of  these  words,  and  that 
the  bill  did  not  purport  to  have  been  found  until  it  had 
been  so  indorsed.  I  thought  the  words  not  necessary  and 
refused  to  quash,  though,  having  some  doubt,  reserved  the 
question/1 

"  The  second  question  is  whether  the  indictment  should 
have  been  quashed  on  the  ground  of  the  absence,  as  above 
mentioned,  of  the  words  '  true  bill." 

An  indictment  is  defined  to  be  a  written  accusation  of 
an  offence  preferred  to  and  presented  upon  oath  as  true,  by 
a  grand  jury  at  the  suit  of  the  government.  If  the  grand 
jury  are  satisfied  of  the  truth  of  the  accusation  they  write 
on  the  back  of  the  bill  "  a  true  bill."  The  bill  is  then  said 
to  be  found,  and  is  publicly  returned  into  court ;  the  party 
stands  indicted,  and  may  then  be  required  to  answer  the 
charge  against  him  ;  Story  on  the  Constitution,  sec.  1784. 


Digitized  byVjOOQlC 


488  THE     NOVA     SCOTIA   REPORTS,    1896. 

In  the  notes  to  Archbold's  Criminal  Pleading  and  Evi- 
dence by  Waterman,  vol.  1,  page  99,  it  is  said  : — 

"  The  indorsement,  '  a  true  bill/  made  upon  the  bill 
becomes  part  of  the  indictment  and  renders  it  a  complete 
accusation  against  the  prisoner." 

See  also  Chitty's  Criminal  Law,  vol.  1,  page  324,  (edition 
of  1816)  to  the  same  effect. 

When  the  jury  have  made  the  indorsements  on  the  bills 
they  bring  them  publicly  into  court,  and  the  clerk  of  the 
court  calls  each  juryman  by  name,  and  then  the  clerk  of 
the  peace  or  assize  asks  the  jury  whether  they  have  agreed 
upon  any  bills,  and  bids  them  present  them  to  the  court. 
The  clerk  then  reads  over  the  name  of  the  offenders  and 
offences  with  the  finding  of  the  jury  which  is  either  "  a 
true  bill  "  or  "  not  found  "  or  "  no  bill  "  as  the  case  may  be. 

In  The  King  v.  Ford,  Yelv.,  99  :— 

"  The  defendants  were  indicted  on  the  statute  of  8  Hen., 
6,  for  a  forcible  entry,  and  also  for  forcible  detainer  of  a 
messuage,  being  the  freehold  of  Richard  Harlakenden,  and 
this  indictment  was  preferred  at  the  sessions  of  the  grand 
jury  who  returned  it  in  this  manner,  viz.,  as  to  the  entry 
with  force  '  ignoramus'  as  to  the  detainer  with  force  '  bitta 
vera.'  But  this  indorsement  not  being  spied,  hut  being 
taken  by  the  justices  for  a  full  indictment  on  both  points, 
they  awarded  restitution  to  Harlakenden,  but  afterwards, 
this  indictment  being  ceitified  into  the  Ring's  Bench  by 
certiorari,  and  the  indorsement  returned  in  manner 
ut  supra,  they  awarded  restitution.  Yet  Yelverton  moved 
that  they  ought  not  to  regard  the  indorsement,  for  the 
court  did  not  send  for  it,  but  for  the  indictment,  and  this 
indorsement  makes  it  no  indictment  at  all,  so  the  clerk  of 
the  peace  did  more  than  he  was  commanded  to  do  ;  but  per 
Curiam,  the  indorsement  is  parcel  of  the  indictment  and 
the  perfection  of  it,  and  the  court  sent  for  the  indictment, 
cum  omnibus  id  tangev,  and  the  indorsement  touches  it 
principally  for  it  is  the  life  of  it." 

In  Comyn'8  Digest,  title  "  indictment,"  494,  it  is  said  : 

'•  The  indorsement  upon  the  indictment  made  by  the  jury 
is  part  of  the  indictment."  The  King  v  Ford,  cited  above, 
is  given  as  authority  for  the  proposition  stated  in  the 
text. 
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The  foot-note  to  that  passage  is  as  follows  : — 

"  That  is  the  indorsement  of  €a  true  bill/  coupled  with 
the  indictment  forms  a  complete  accusation.  .  .  .  The 
indictment  (that  is  when  so  indorsed)  is  then  said  to  be 
found,  and,  when  so  found,  is  publicly  delivered  into  court." 

In  Halt's  Pleas  of  the  Crown,  vol.  2,  page  162,  (1st 
American  Edition)  the  law  is  thus  stated : — 

"  If  a  bill  of  indictment  be  for  murder,  and  the  grand 
jury  return  it  billa  vera  quoad  manslaughter,  and  ignora- 
mus quoad  murder,  the  usual  course  is,  in  the  presence  of 
the  grand  jury,  to  strike  out  malitiose  and  ex  malitia  sua 
praecogitata  and  murderavit  and  leave  in  so  much  as  makes 
the  bill  to  be  but  bare  manslaughter  and  so  to  receive  it." 

"  But  the  safest  way  is  to  deliver  them  a  new  bill  for 
manslaughter  and  they  to  indorse  it  generally  billa  vera; 
for  the  words  of  the  indorsement  make  not  the  indictment, 
but  only  evidence  the  assent  or  dissent  of  the  grand 
inquest.  It  is  the  bill  itself  is  the  indictment  when 
affirmed." 

The  foregoing  authorities  show  that  a  uniform  practice 
has  prevailed  in  England  for  very  many  years,  and  the 
importance  of  the  indorsement  of  the  words  "  a  true  bill," 
as  evidence  of  the  finding  of  the  grand  jury  to  mako  the 
accusation  contained  in  the  indictment  complete,  is  clearly 
recognized.  Experience  has  proved  that  the  practice  in 
question  was  a  necessary  and  wise  one.  Its  adoption  has,  no 
doubt,  often  prevented  confusion  and  uncertainty  as  to  what 
the  findings  of  grand  juries  were.  I  do  not  think  it  would 
be  wise,  even  if  I  thought  we  were  at  liberty  to  depart 
from  it,  especially  in  this  province,  where  the  records  of  the 
proceedings  of  the  court,  in  many  of  the  counties,  are  not 
kept  as  fully  or  accurately  as  they  should  be. 

If  from  any  cause  no  record  of  the  findings  of  the 
grand  jury  upon  indictments  should  be  made,  or  that  which 
is  kept  is  inaccurate  or  insufficient,  a  circumstance,  which) 
from  my  experience  with  some  of  the  officers  of  this  court, 
I  am  prepared  to  say,  is  liable  to  occur,  in  spite  of  the 
utmost  care  on  the  part  of  the  presiding  judge,  the 
matter  would  be  at  large,  if  one  may  use  such  an  expression, 
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and  the  proof  of  what  did  take  place,  would  rest  upon  oral 
testimony  alone,  or  largely  so.  Such  an  inquiry  would,  to 
my  mind,  be  as  unseemly  as  it  would  be  unsatisfactory  in 
most  cases. 

By  section  760  of  the  code  it  is  provided  that  a  calendar 
of  the  criminal  cases  shall  be  sent  by  the  clerk  of  the 
crown  to  the  grand  jury,  in  each  term,  together  with  the 
depositions  taken  in  each  case,  and  the  names  of  the 
different  witnesses,  and  the  indictments  shall  not  be  made 
out,  except  in  Halifax,  until  the  grand  jury  so  directs. 

In  the  country,  the  grand  jury  come  into  court  and 
report  that,  in  certain  cases,  they  are  prepared  to  find  bills, 
but  I  should  be  greatly  surprised  to  find  any  record  made 
of  that  step.  As  soon  as  practicable,  after  such  report  is 
made,  the  prosecuting  counsel  prepares  and  hands  the 
indictments  to  the  foreman.  The  indorsement  is  then 
made  upon  each  one,  and  they  are  brought  into  court  and 
handed  to  the  clerk  of  the  crown,  who,  after  obtaining  their 
assent  to  the  amendment  of  all  matters  of  form,  reads  the 
indorsement  on  each  indictment — for  oxample,  thus:  "The 
queen  against  John  Smith  for  theft,  you  find  a  true  bill/* 
If  the  wordp,  "a  true  bill  "  are  not  indorsed  upon  the  indict- 
merit,  he  of  course,  would  not  use  them. 

It  was  argued  that  the  provisions  of  the  section  just 
quoted,  changed  the  practice,  in  the  country,  at  least,so  far  as 
to  put  it  out  of  the  power  of  the  grand  jury,  to  make  any 
indorsement  in  cases  where  they  did  not  find  a  bill,  because 
they  would  not  have  a  bill  before  them  upon  which  to 
make  it.  The  grand  jury,  even  in  the  country,  under  this 
section,  has  the  power  to  direct  that  indictments  shall  be 
prepared  in  all  cases,  upon  the  calendar  furnished  to  them, 
even  though  they  may  not  be  prepared  to  find  them,  and 
may  intend  not  to  do  so.  Assuming  they  do  not  so  direct, 
it  is  nevertheless  competent  for  them  through  their  fore- 
man to  indorse  the  words,  "  no  bill,"  or  other  equivalent 
expression  upon  the  depositions  in  each  case,  or  upon  the 
calendar  opposite  to  the  title  of  each  cause  which  they 
return  to  the  court.     But  if  it  is  not  competent  for  them 
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to  do  any  of  the  things  which  I  have  suggested  in  relation 
to  cases  in  which  they  do  not  find  a  true  bill,  that  does  not 
appear  to  me,  to  afford  any  sufficient  reason  for  not  observ- 
ing the  practice,  which  has  hitherto  prevailed,  in  relation 
to  the  indoisement  to  be  made  upon  bills,  which  they  do 
find. 

I  think  the  objection  urged  against  the  conviction  in  this 
respect  is  both  sound  and  substantial  and  should  prevail.  If 
we  possess  the  power  to  order  the  accused  to  give  bail  to 
appear  at  the  next  term  of  the  court  at  Kentville,  to  stand 
their  trial,  1  can  see  no  valid  objection  to  its  being 
exercised.  I  also  concur  in  the  conclusion  that  a  written 
order  or  direction  was#necessary  so  far  as  defendant  Town- 
send  was  concerned. 

Henry,  J. — I  concur  in  the  opinion  of  my  brother, 
Graham. 

As  to  the  argument  based  upon  the  uniformity  and 
antiquity  of  the  practice  in  England,  in  respect  of 
the  indorsing  of  the  words,  "  a  true  bill  "  upon  indict- 
ments, to  the  effect  that  it  could  be  abrogated  only  by 
express  legislation,  it  would  seem  sufficient  to  cite  the 
wholesome  and  progressive  principle,  that  a  law  ceases  to 
exist  when  the  reason  for  it  comes  to  an  end. 
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Attorney-General  et  al.  v.  Sheraton  et  al. 

Before  McDonald,  C.  J.,  Weathbrbe  and  Ritchie,  J  J.,  and 
Graham,  E.  J. 

Gold  Mining  Lease— Forfeiture  for  non-payment  of  rental  in  advance— 
Construction  of  words  "next  recurring  anniversary" — Date  of  lease — 
Powers  of  Commissioner — Held  merely  of  a  statutory  character — Receipt  — 
Words  of  controlled  by  statute — Acceptance  of  second  lease —  Where  not 
voluntary— Mines  Act,  R  S.,  6th  series,  c.  7 — Amending  Act,  Acts  of 
1889,  c.  23. 

On  the  27th  November,  1886,  the  Crown  granted  to  W.  and  others  a  lease 
of  cet  tain  gold  mining  areas,  to  commence  on  the  25th  of  the  same 
month,  which  lease  was,  by  various  assignments,  transferred  to  the 
relators.  The  lease  was  issued  under  the  provisions  of  the  Mines  Act, 
R  S  ,  5th  series,  c  7,  by  which  the '  lessee  was  required  to  perform  a 
certain  number  of  days  work  in  each  year,  for  each  area  contained  in 
the  lease,  on  failure  to  do  which  the  lease  was  subject  to  forfeiture. 

By  the  Acts  of  1S89,  c.  23,  the  provisions  of  the  R.  S.,  c.  7,  as  to  the 
work  required  to  be  done,  were  amended,  and  the  lessee  was  enabled 
to  enter  into  an  agreement  in  writing  with  the  Commissioner  of  Mines 
substituting  for  the  work  previously  required  to  be  done  a  payment 
in  advance  of  a  rental  of  fifty  cents  per  area,  which  payments  in 
advance  were  to  be  construed  to  commence  from  the  "  nearest  recur- 
ring anniversary  of  the  date  of  the  lease." 

The  relators  availed  themselves  of  the  provisions  of  this  latter  act,  and 
entered  into  an  agreement  in  writing  with  the  Commissioner  of  Mines 
on  the  17th  December,  1889,  and  made  their  first  annual  payment  in 
advance  on  the  31st  December  of  that  year,  the  receipt  for  which  was 
given  by  a  clerk  in  the  office  as  being  for  %<  amount  of  fee  accompany- 
ing application  for  rental  lease  No.  354,  at  Malega  Barrens,  one  year 
from  the  15th  November,  1889." 

In  December,  1890,  the  relators  attended  at  the  Mines  Office  for  the 
purpose  of  making  their  next  payment,  but  learned  that  the  lease  had 
been  forfeited  on  the  previous  25th  November,  for  non-payment  of 
rental  in  advance. 

Held,  that  the  lease  commenced  on  the  27th  November,  when  the 
grant  was  made,  and  not  on  the  25th,  the  prior  date  at  which  ic  was 
described  as  commencing. 

Held,  also,  setting  aside  the  forfeiture,  that  the  rental  was  not  in  arrears, 
the  words  "nearest  recurring  anniversaiy"  having  refeience  to  the 
anniversary  next  ensuing  after  the  date  of  the  lease. 

Held  also,  as  to  the  form  of  receipt  given,  that  the  words  of  the  statute 
must  govern,  the  powers  of  the  Commissioner  being  merely  statutory, 
and  that  officer  having  no  power  to  make  a  different  contract  from  that 
contemplated  by  the  statute 

At  the  time  the  relators  attended  to  make  their  second  payment,  and 
learned  that  their  lease  had  been  declared  forfeited, 'as  an  act  of 
prudence,  they  took  out  a  license  to  search  over  the  same  aieas 
covered  by  the  lease  and,  on  the  expiry  of  the  license  to  search,  they 
applied  for  and  obtained  a  lease  of  the  area  upon  which  their  plant 
was  situated. 

Hdd,  that  as  the  Commissioner,  in  seeking  to  forfeit  the  lease,  was  acting 
under  color  of  office,  the  action  of  the  relators  in  protecting  them- 
selves in  the  way  stated  was  not  of  a  voluntary  character,  and  was  not 
to  be  construed  as  a  voluntary  acceptance  of  a  second  lease  by  which 
the  prior  lease  would  be  surrendered. 
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Appeal  from  the  following  judgment  of  Townshend,  J.  : 

"  On  the  27th  day  of  November,  1886,  the  Crown  granted 
to  Israel  Wharton  and  others  a  lease  of  certain  gold  mining 
areas  at  Malega  Barrens,  to  commence  on  November  25th, 
1886,  which  lease,  by  various  assignments,  was  transferred 
to  the  Parker  &  Douglass  Company,  relators  in  the  pre- 
sent action.  This  lease  was  issued  under  the  provisions  of 
Chapter  7,  R  S.,  which,  at  that  time,  required  the  lessee, 
among  other  things,  to  perform  a  certain  number  of  days' 
labor  for  each  area  contained  in  that  lease,  and  failure  in 
this  respect  made  it  liable  to  forfeiture.  An  amendment 
was  made  to  this  chapter  by  the  acts  of  1889,  chapter  23. 
The  effect  of  this  amendment  was  to  enable  the  lessee  to 
hold  his  lease  by  paying  in  advance  a  rental  of  fifty  cents 
per  area,  instead  of  its  being  subject  to  forfeiture  in  case 
the  required  work  was  not  done.  It  further  provided  that, 
wherever,  in  any  one  year,  work  to  the  specified  amount, 
in  section  30,  Chapter  7,  had  been  done  and  returned  to  the 
mines  office,  the  lessee  should  be  entitled  to  a  refund  of  the 
rent,  so  paid  in  advance,  on  application.  It  still  further 
provided  that  any  existing  lessee  might  avail  himself  of 
the  act,  by  entering  into  an  agreement  in  writing,  with  the 
commissioner,  in  these  words,  sub- section  (c.J  : 

'  It  shall  be  lawful  for  the  owner  of  any  leased  area, 
by  duplicate  agreement  in  writing  with  the  commissioner, 
to  avail  himself  of  the  provisions  of  this  act,  so  far  as 
relates  to  the  annual  payments  in  advance,  and  the  refund 
thereof,  and  such  advance  payments  shall  be  construed  to 
commerce  from  the  nearest  recurring  anniversary  of  the 
date  of  the  lease/ 

On  the  17th  day  of  December,  1889,  these  relators,  the 
Parker  and  Douglass  Company,  made  an  agreement,  with 
the  commissioner  of  mines,  in  accordance  therewith,  and 
paid  the  rental,  $26.00.,  on  December  31st,  1889,  as  appears 
by  exhibit  9/V,  which  is  in  these  words : 

'Received  from  the  Parker  and  Douglass  Company,  per 
Q.  Parker,  the  sum  of  twenty-six  dollars,  amount  of  fee 
accompanying   application   for    rental    lease    No.    354,   at 
Malega  Barrens,  1  year  from  the  15th  November,  1889. 
C.  E.  Church,  Commissioner, 

Per  W.  J.  Finlay.' 

On  the  25th  day  of  November,  1890,  the  commissioner  of 
mines,  as  appears  by  his  indorsement  on  the  lease,  declared 
this  lease  forfeited  under  provisions  of  sub-section  (a)  of 
section   16,  of  chapter  7,  R.  S.     The  relators  in  December, 
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1890,  attended  at  the  mines  office,  and  offered  to  pay  a 
years  rent  in  advance,  when  they  were  informed  of  the 
forfeiture.  They  remonstrated,  but  the  commissioner 
adhered  to  his  decision.     To  save  their  property,  in  January, 

1891,  they  took  out  a  prospecting  license,  and  paid  the 
royalties  for  a  year,  and  finally  applied  for,  and  obtained  a 
lease  of  one  of  the  areas  on  which  their  buildings  and 
works  were  located.  They  did  not  renew  their  license, 
contending  thab  their  rights  under  the  former  lease  were 
not  lawfully  forfeited,  and,  taking  the  lease  of  the  one  area 
as  a  precautionary  measure,  to  save  their  plant,  at  all  events, 
in  1891  and  1892  and  1893,  they  formally  tendered  826.00, 
their  annual  rent,  which  was  refused  by  the  office.  In 
January,  1893,  the  defendants,  or  some  of  them,  applied 
for,  and  obtained,  in  the  following  March,  a  lease  from  the 
Crown  of  the  area,  so  contained  in  the  original  lease,  to 
the  relators,  with  the  exception,  already  mentioned.  It  is 
contended  by  the  relators,  that  their  lease  has  not  been 
forfeited,  for  reasons  to  which  I  will  now  refer.  They  say 
that  under  the  terms  of  sub-sec.  (c),  their  rent  was  paid  in 
advance  up  to  Nov.  25th,  1891.  It  will  be  remembered 
they  made  the  first  payment  of  rental  Dec.  31st,  1889. 
The  statute  says  :  "  And  such  advance  payments  shall  be 
construed  to  commence  from  the  nearest  recurring  anni- 
versary of  the  date  of  the  lease."  According  to  their  con- 
tention, the  nearest  recurring  anniversary  of  the  lease  was 
the  25th  Nov.,  1890,  and,  as  a  consequence,  the  rental  paid 
in  Dec,  1889,  paid  the  advance  rent  to  Dec,  1891.  The 
solution  of  tjiis  difficulty  depends  on  the  meaning  of  the 
words,  "  nearest  recurring."  Must  they  be  construed  as 
referring  to  Nov.  25th,  1889,  or  Nov.  25th,  1890.  It  would 
seem  quite  too  plain  for  argument,  that  what  the  legislature 
intended  was  the  nearest  anniversary  in  the  point  of  time, 
which  would  be  Nov.  25th,  1889,  and  had  the  unnecessary 
word,  "  recurring,"  not  been  used  there  would  be  no  diffi- 
culty. I  must,  however,  construe  the  words  in  their  natural 
sense,  unless  I  can  find  anything  in  the  statute  controlling 
the  usual  meaning.  The  word,  "  recurring,"  means  what 
comes  back,  or  occurs  again,  what  occurs  at  stated  intervals, 
or  according  to  some  regular  rule.  Applying  this  to  the 
sentence  in  the  sub-sec.  (c)%  the  nearest  recurring  date  of  the 
lease,  that  is  when  it  will  nearest  come  again  after  the  date 
of  the  payment,  can  only  be  Nov.  25th,  1890,  and  in  the 
words  of  the  sub-sec.  (ejt  such  advance  payments  shall  be 
construed  to  commence  from  that  date, and  consequently,  the 
advance   rent  must  be  construed  as  paid  from  Nov.  25th, 
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1890,  to  Nov.  25th,  1891.  In  my  opinion,  therefore,  the 
relators  had  not  forfeited  their  lease  in  1890,  when  so  it  was 
declared  by  the  commissioner  of  mines,  and  inasmuch  as 
they  took  care  to  preserve  their  rights  by  annually  tender- 
ing (in  advance),  the  rent,  the  lease  continued  valid  unless 
they  did  any  act  to  deprive  themselves  of  it. 

On  this  point,  it  is  contended  by  the  defence,  that  the 
taking  out  of  a  prospecting  license,  and  lease  of  one  area, 
was  an  acquiescence  in  the  forfeiture  and  surrender  of  their 
rights.  In  view,  however,  of  the  evidence  of  Parker,  the 
president,  I  do  not  think  any  such  result  followed  from 
their  conduct.  It  is  clear  they  submitted  for  the  time,  to 
the  ruling  of  the  commissioner  of  mines,  because  they 
could  not  help  themselves,  and  took  the  license  and  sub- 
sequent lease,  merely  as  precautionary  measures.  The 
relators  continued  to  work  their  areas  as  before,  and  make 
return1*  to  the  government,  and  I  think  it  makes  little 
diffeience  under  what  class  the  commissioner  received  them. 
The  relators  were  then  contending  for  their  rights,  under 
their  lease,  and  were  careful  to  do  all  acts  necessary  to 
preserve  them.  They  cannot  be  said  by  their  conduct  to 
have  waived  asserted  rights  then  in  controversy. 

Again,  although  the  enactment  does  not  carry  out  the 
intentions  of  the  legislature,  the  result,  at  any  rate,  in  this 
particular  instance,  has  not  been  any  disadvantage  to  the 
Crown.  It  is  merely,  if  at  all, 'in  form,  not  in  substance, 
different  from  what  was  intended.  The  relators  con- plied 
with  the  requirements  of  the  law  in  working  their  leased 
areas  for  such  number  of  days  as  entitled  them  to  a  return 
of  the  rental,  although  they  made  no  specific  application 
as  required.  It  does  seem,  in  any  view,  a  harsh  attempted 
exercise  of  the  forfeiting  power,  which  must  fail  for  the 
reasons  already  given. 

The  fact  that  the  receipt  for  the  rental,  9/V,  expresses 
it  to  be  from  Nov.  25th,  1889,  to  Nov.  25th,  1890,  is 
explained,  and  cannot  affect  the  right  vested  in  relators  by 
the  statute.  I  do  not  think  it  necessary  to  consider  other 
questions  raised  on  the  trial. 

For  the  reasons  already  set  forth,  I  think  the  relators 
entitled  to  the  relief  asked,  with  costs.  Order  to  be  settled 
on  motion  for  judgment." 

1896,  March  22nd.  W.  B.  Boss,  Q.  C,  and  H.  McTnnis, 
in  support  of  appeal. 

R  L.  Borden,  Q.  C,  and  W.  F.  Parker  contra. 
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1805,  December  21st.  Graham,  E.  J. — The  relators  in 
this  case,  held  the  title  to  a  gold  mine,  (52  areas),  at  Malega 
Barrens,  in  this  province,  under  mining  lease  No.  354,  dated 
25th  November,  1886.  The  defendants  contend  that  it 
became  forfeited  under  the  act,  and  the  areas  vacant,  and 
they  applied  and  obtained  their  lease.  This  is  an  action  to 
set  aside  that  lease,  on  tho  ground  that  there  was  no 
forfeiture,  and  that  lease  No.  354  still  covers  the  areas. 

The  relators  were  carrying  on  mining  operations  and 
were  obtaining  a  fair  yield  of  gold  from  the  mine  in  dis- 
pute. Between  1888  and  the  close  of  1891,  they  had 
taken  out  about  950,000  worth  of  gold,  and  had  made  an 
expenditure  of  $140,000,  including  $35,000  for  a  mill  and 
machinery.  As  the  law  stood  when  the  lease  was  obtained, 
and  according  to  a  provision  in  the  lease,  the  lessees  were 
required  during  each  year,  to  perform  a  certain  amount  of 
labor  upon  the  demised  premises.  In  default,  the  lease  was 
to  be,  by  its  terms,  null  and  void. 

In  1889,  there  was  an  amendment,  52  Vic.  c.  23.  I 
suppose  it  was  found  that  the  forfeiture  of  the  mine,  for 
non-working,  was  in  some  cases,  a  remedy  too  drastic.  But, 
to  keep  the  mine  in  operation,  or  at  least,  to  obtain 
royalties,  from  it  there  was  to  be  a  money  commutation. 
The  purport  of  the  amendment  was  this : 

First,  in  respect  to  leases  made  after  that  date,  the 
lessee,  after  the  first  year  should  pay  to  the  com- 
missioner, in  advance,  on  the  day  of  the  date  of  the  lease 
in  each  year,  a  deposit  of  fifty  cents  for  each  area  in  the 
lease.  If  the  requisite  amount  of  labor  was  performed 
during  the  year,  then,  at  its  termination,  the  deposit  was  to 
be  refunded  to  the  lessee,  and  the  lease  was  not  to  be 
forfeited. 

I  do  not  say  that  this  was  clearly  expressed  in  the 
legislation.  It  was  further  provided,  sec.  1,  that  "should 
any  such  annual  payment  in  advance,  not  be  made,  the 
lease  will  become  and  is  hereby  declared  to  be  forfeited  at 
the  expiration  of  the  twelve  months  for  which  the  last 
annual  payment   was  made,  etc."     And  applications  might 
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be  made  for  the  property  the  next  day.  Then,  in  respect 
to  leases  already  made,  it  was  provided,  in  sub-section  (c), 
as  follows : 

"  It  shall  be  lawful  for  the  owner  of  any  leased  area, 
by  duplicate  agreement  in  writing  with  the  commissioner, 
to  avail  himself  of  the  provisions  of  this  act,  so  far  as 
relates  to  the  annual  payment  in  advance,  and  the  refund 
thereof,  and  such  advance  payments  shall  be  construed  to 
commence  from  the  nearest  recurring  anniversary  of  the 
date  of  the  lease." 

I  may  say,  in  passing,  that  I  do  not  see  why  there 
should  be  a  provision  for  forfeiture  of  the  mine  if  the 
deposit  was  not  paid  in  advance.  The  provision  for  the 
forfeiture  of  the  mine,  if  the  labor  was  not  performed, 
would,  one  might  suppose,  ensure  the  payment  of  the 
deposit  some  time  during  the  year.  It  is  not  clear  that  the 
provision  for  forfeiture  has  been  adopted  in  the  case  of  old 
leases.  Sub-section  (c)  does  not  adopt  more  than  the  pro- 
vision as  to  the  annual  payment  in  advance  and  the  refund. 
And  the  payment  would,  as  I  have  just  said,  bo  ensured 
without  a  provision  imposing  a  forfeiture  of  the  mine, 
for  not  making  deposit  in  advance. 

In  this  case  the  agreement  was  made.  It  bears  date  the 
17th  December,  but  was  executed  about  the  last  of  that 
month.  Under  this  agreement,  the  money  was  paid  on  the 
3 1st  December,  1889.  The  question  is,  whether  it  was  in  law 
an  agreement,  and  a  deposit,  in  respect  to  the  year,  commenc- 
ing, the  27th  November,  1889,  or  the  27th  November,  1890. 
The  commissioner  thought  it  related  to  the  year  commenc- 
mencing  the  27th  November,  1889.  And,  on  the  2f)th  of 
November,  1890,  two  days  too  early  in  any  event,  for  the 
next  deposit  apparently  was  not  due  until  the  27th,  he 
wrote  a  memorandum  on  the  duplicate  lease.  "  This  lease 
forfeited  under  provisions  of  sub-section  (a)  of  section  16, 
of  chapter  17,  of  Revised  Statutes.  Nov.  25th,  1890,  sd. 
Charles  Church,  Commissioner  of  Works  and  Mines." 

Perhaps  this  memorandum  does  not  affect  the  case 
His  reference  to  the  statute  is  not  quite  correct,  but  he,  no 
32— n.  s.  R.  28 
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doubt,  refers  to  the  amending  provision,  chapter  23, 
of  the  acts  of  1889.  It  will  be  seen  that,  in  respect 
to  leases  then  outstanding,  the  statute  does  not  say  when 
the  first  deposit  is  to  be  made,  but  whenever  it  is  made 
the  provision  applies  it  to  a  particular  date.  And  in  respect 
to  payments  after  the  first,  there  is  no  date  stated  when 
they  are  to  be  made,  except  that  they  are  to  be  made  in 
advance.  The  relators  attended  to  make  a  second  deposit  on 
the  day  of  the  date  of  the  agreement,  not  of  the  lease  and 
were  told  that  the  mine  was  forfeited.  There  is  no  ques- 
tion raised  about  the  necessary  labor  having  been  per- 
formed,— that  is  proved  and  not  disputed.  The  forfeiture 
is  simply  grounded  upon  the  fact  of  the  deposit  not  being 
paid  in  advance,  on  the  day  it  was  supposed  to  be  due, 
although,  in  the  end,  the  relators  would  be  entitled  to  have 
it  repaid,  the  necessary  amount  of  labor  having  been  per- 
formed. The  relators  fall  back  upon  another  construction 
of  the  act,  and  say  :  "  true,  we  may  have  been  out  of  time 
with  our  second  deposit,  if  the  first  one  had  reference  to 
the  year  preceding  the  agreement,  but  it  had  not.  The 
statute  appropriated  the  first  deposit  to  the  year  com- 
mencing the  27th  of  November,  1890,  as  the,  next  '  recur- 
ring anniversary  of  the  date  of  the  lease/  so  that  there 
was  a  deposit  for  that  year,  and  the  lease  was  not 
forfeitable." 

1.  I  think  the  words  of  the  provision  reasonably  clear. 
The  nearest  recurring  anniversary  of  the  date  of  the  lease 
means  the  nearest,  or  next  anniversary  "  coming  back,"  or 
"  returning  again,"  or  simply,  "  next  ensuing."  It  fixes  a 
starting  point,  when  the.  first  payment  is  to  have  effect,  and 
subsequent  annual  payments  must  be  made  in  advance.  Of 
course,  it  must  be  fixed,  which  one  of  the  anniversaries  of 
the  unexpired  term  the  first  deposit  was  to  be  applied  to 
its  operation.  The  legislature,  with  great  precision  says, 
the  "  nearest  "  or  next.  But,  as  that  might  mean  the  next 
preceding,  as  well  as  the  next  succeeding,  it  inserts 
the  word,  "  recurring."  Effect  must  be  given  to  that  word, 
because  there  is  nothing   to  silence  it.      The   legislature 
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does  not  use  unnecessary  words,  and  unlets  the  word  is  to 
be  construed  th  us,  to  mean  coming  back,  or  returning  again, 
it  adds  nothing  to  the  meaning  involved  in  the  word, 
anniversary. 

Then,  the  payments  are  invariably  spoken  of  as  pay- 
ments in  advance,  and  this  would  not  strictly  be  a  payment 
in  advance,  as  a  month  had  then  passed.  Reference  has 
been  made  to  the  terms  of  the  receipt  given  by  the  clerk 
in  the  office,  for  the  first  deposit,  as  if  it  fixed  the  year  for 
which  the  deposit  was  made. 

But,  the  legislature,  has  said  with  great  emphasis  that 
the  annual  payment  shall  be  construed  to  commence  from 
the  nearest  recurring  anniversary  of  the  date  of  the  lease. 
Neither  the  commissioner,  whose  powers  are  entirely 
statutory,  nor  the  lessee  could  make  a  different  contract. 
The  statute  controls, — or  else  the  lease  was  not  brought 
under  the  act,  and  there  is  no  forfeiture.  But,  in  the 
agreement  itself,  which  is  under  seal,  and  this  is  the  instru- 
ment to  be  regarded,  no  attempt  is  made  to  fix  the  date, 
as  to  when  the  deposit  is  to  take  effect.  For  the  ascertain- 
ment of  a  date,  reference  is  expressly  made  to  the  act.  It 
is  provided  that  the  lease  shall  be  subject  to  the  provisions 
of  chapter  23.  And,  as  to  the  payments  in  question,  they 
are  to  be  made  in  advance,  and  in  accordance  with  the 
terms  and  provisions  of  said  chapter.  And  it  is  covenanted 
that  "  so  long  as  said  annual  rental  is  paid  in  accordance 

with  the  terms  and  conditions  of  said  chapter said 

lease  shall  not  be  subject  to  forfeiture  for  non-working." 
"  And,   it   is   agreed,  generally  between   the  parties  that 

said  lease shall  in  all  respects  be  subject  to,  and 

have  the  advantages  of  chapter  23." 

2.  The  defendants  have  another  point.  They  contend 
that,  the  relators  surrendered  their  lease.  It  appears  that 
when  the  commissioner  refused  to  take  their  money,  and 
insisted  that  their  lease  was  forfeited,  and  when  they  must 
be  exposed  to  forfeiture,  in  any  event,  if  they  could  not 
pay  in  the  deposit  at  some  time,  the  relators,  as  an  act 
of  prudence,  took  out  a  license  to  search  over  the  same 
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area  as  that  contained  in  the  lease,  and,  upon  its  expiry,  a 
lease  for  one  area  on  which  their  plant  was  situate,  to  save 
it,  at  any  rate.  This  defence  is  contained  in  the  8th  para- 
graph of  the  statement  of  defence.  It  is,  I  think,  very 
insufficiently  stated.  It  simply  amounts  to  a  vague  state- 
ment, that  the  relators  waived  their  rights  by  taking 
another  title.  But,  whether  this  is  so,  or  not,  I  think,  for 
more  than  one  reason,  there  was  not  a  surrender.  The 
lease  was  either  forfeited  or  not.  I  have  dealt  with  the 
first  alternative  and  endeavored  to  show  that  it  was  not. 
The  contention  assumes  it  was  not.  If  it  was  not  forfeited 
then,  the  lease  remained  in  full  force,  and  was  outstanding 
and  the  commissioner  had  no  power  whatever  to  grant  a 
license,  or  a  lease,  in  respect  to  the  areas  covered  by  it. 
The  statute  expressly  prohibits  an  application  for  a  lease 
of  areas  already  under  lease,  and  the  scheme  of  the  license 
to  search  does  not  admit  of  one  being  granted  in  respect 
to  property  not  vacant.  The  policy  of  the  law  would  pre- 
vent a  statutory  officer  from  taking  fees  for  two  titles  over 
one  area.  The  license  and  the  lease  of  one  area  were 
simply  void.  Now,  the  principle  of  surrender,  by  opera- 
tion of  law  is  this  : 

"  If  a  lessee  takes  a  second  lease,  notwithstanding:  he 
already  has  one  still  outstanding,  not  being  allowed  in  law 
to  dispute  his  landlord's  power  to  grant,  he,  is  estopped 
from  saying  he  did  not  surrender  the  first  lease,  that  condi- 
tion being  indispensable  to  the  validity  of  the  second  lease. 
But,  it  is  well  established  that  the  second  lease  must  be  a 
valid  one,  or  else  no  surrender  of  the  first  will  be  implied." 
Berkley  v.  York,  (j  East,  86  ;  Biddulph  v.  Pool,  11  Q.  B., 
713;  Egremont  v.  Courtneay,  11  Q.  B.,  702. 

And,  dealing  with  the  question  of  estoppel,  the  com- 
missioner of  mines,  and  the  defendants  claiming  under  him, 
are  obliged,  on  this  hypothesis,  to  set  up  the  illegal  act  of 
the  former  in  insisting  on  a  forfeiture  when  there  was 
none,  and  granting  a  second  title  over  land  already  covered. 
In  the  case  of  Vanvenselaer  v.  Penniman,  6  Wend,  497f 
the  Chief  Justice  said  : 

"  As  this  presumption  of  a  surrender  arises  from  the 
acts  of  the  parties,  which  are  supposed  to  indicate  an  inten- 
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tion  to  that  effect,  it  must  follow  that,  where  no  such 
intention  can  be  presumed,  without  doing  violence  to  com- 
mon sense,  the  presumption  cannot  be  supported.  The 
cases  seem  to  have  settled  the  point  that  simply  receiving  a 

second  lease  raises  that  presumption If  the  acts 

of  the  parties  in  this  case,  taken  altogether,  are  such  as  to 
rebut  the  idea  of  surrender,  none  ought  to  be  presumed." 

I  think  there  is  another  answer  to  this  contention. 
The  act  of  the  commissioner  under  colour  of  office 
insisting  that  the  lease  was  forfeited,  and  forcing  the 
lessees  to  apply,  in  order  to  prevent  other  applicants  from 
coming  in,  simply  amounted  in  law  to  duress.  Their 
taking  another  title  could  hardly  be  considered  a  volun- 
tary acceptance  of  it,  so  as  to  be  considered  as  a  surrender 
of  the  former  lease.  As  to  duress  under  colour  of  office,  I 
cite  United  States  v.  Ungley,  5  Peters,  115;  Maxwell  v. 
Griswold,  10  Howard,  242 ;  Swift  Company  v.  United 
States,  HI  U.  S.,  22,  and  Stut  v.  Williams,  8  Exchequer, 
2  5. 

For  these  reasons,  I  think  the  appeal  should  be  dis- 
missed with  costs. 

Ritchie,  J.,  concurred. 

McDonald,  C.  J. — The  lease  sought  to  be  forfeited  is 
dated  27th  Nov.,  1886,  and,  until  the  execution  of  the  agree- 
ment provided  by  chapter  3,  of  the  acts  of  1889,  could  be 
forfeited  only  by  failure  on  the  part  of  the  lessees,  to 
comply  with  the  provisions  of  the  law,  at  the  date  of  the 
lease.  The  agreement  under  the  act  of  1889,  and  which  is 
dated  17th  December,  1889,  is  practically  a  statutable 
amendment  of  the  lease,  and  imports  another  element  of 
forfeiture.  Up  to  the  execution  of  that  agreement,  the 
terms  of  the  lease  had  been  complied  with, and  the  provisions 
of  the  act  of  1889,  could,  in  no  respect,  apply  to  the  lease, 
or  affect  its  terms,  till  that  agreement  was  executed,  and 
that  agreement  speaks  only  from  the  date  of  its  execution. 
The  words,  therefore,  of  section  (c),  defining  the  period  at 
which  the  advance  payments  shall  commence,  that  is,  from 
the   "  nearest   recurring   anniversary   of  the   date   of  the 
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lease/'  can  only  mean  the  next,  or  recurring  anniversary  of 
the  lease,  after  the  agreement  provided  by  the  act,  for 
bringing  the  lease  under  its  operation,  shall  be  executed  as 
prescribed  by  the  act.  The  anniversary  of  the  lease  was 
the  27th  November,  the  agreement  was  executed  in 
December,  1889,  and  the  next,  or  recurring  anniversary, 
would,  and  can  only  be,  on  the  27th  November,  1890.  And 
the  advance  payment,  then,  to  commence,  would  be  for  the 
year,  from  the  27th  November,  1890,  to  27th  November, 
1891.  The  money  to  cover  that  advance  payment  was  paid 
in  1889,  or  a  year  before,  under  the  terms  of  the  act,  it  was 
due,  and  there  was  no  forfeiture  of  the  lease.  On  the 
other  points  raised  at  the  argument,  I  agree  with  the  judg- 
ment of  Mr.  Justice  Oraham  ;  I  have  nothing  to  add  to 
what  he  has  said.  The  appeal  should  be  dismissed  with 
costs. 

Weathkrbe,  J. — Previous  to  the  session  of  the  legisla- 
ture in  1889,  leases  of  gold  mining  areas  from  the  Crown 
were  liable  to  forfeiture  for  non-performance  of  a  certain 
number  of  days'  labor,  in  the  mines  for  each  area  contained 
in  the  lease.  In  that  year  an  act  was  passed,  chapter  23 
of  the  acts  of  1889,  enabling  a  lessee  to  dispense  with 
labor  in  the  mine,  and  save  his  lease  from  forfeiture  by  the 
payment  of  rent. 

Sub-section  (c),  refers  to  existing  leases,  and  is  in  these 
words : 

"  It  shall  be  lawful  for  the  owner  of  any  leased  area, 
by  duplicate  agreement  in  writing  with  the  commissioner, 
to  avail  himself  of  the  provisions  of  this  act,  so  far  as 
relates  to  the  annual  payment  in  advance,  and  the  refund 
thereof,  and  such  advance  payments  shall  be  construed  to 
commence  from  the  nearest  recurring  anniversary  of  the 
date  of  the  lease." 

The  previous  part  of  section  I,  of  the  amending  act, 
relates  to  leases  issued  subsequently  to  the  passage  of  this 
act;  and  provides  that  rental  may  be  paid  in  advance, 
at  the  rate  of  fifty  cents  per  area.  By  sub-section  (6) 
where   the  labor  formerly    required   is   perforated  in  the 
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second  or  any  following  year  of  these  new  leases,  a  refund 
of  the  rental  already  paid  is  to  be  made  to  the  lessee. 

The  leases  of  the  relators  in  question  had  been  issued 
in  1886, — 25th  Nov.,  1886.  Under  an  agreement  made  in 
compliance  with  sub-section  (c),  they  paid  the  rental 
required  by  the  amended  law  on  the  31st  December,  1889. 
This  rent  was,  under  the  statute,  to  be  paid  in  advance.  It 
could  not  be  in  advance,  for  the  year  commencing  25th 
Nov.,  1889, — the  period  having  passed.  Moreover,  the  sum 
paid   is   stated  in  the  writing  to  be  for  "  amount  of  fee 

1  year  from  25th  Nov.,  1889,"  that  is  for  the 

year  commencing  25th  Nov.  1890 

This  was  clearly  the  "  nearest  recurring  anniversary  "  of 
the  date  of  the  lease.  It  is  difficult,  therefore,  to  under- 
stand why  the  commissioner  forfeited  the  leases  of  the 
relators,  took  their  property  away  from  them,  and  gave  it 
to  some  one  else.  These  are  two  conclusive  reasons  why 
he  should  not  have  done  so,  and  why  the  appeal  must  be 
dismissed. 
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Naas  V.  Backman. 

Before  Weatiierbe  and  Townshknd,  J  J.,  Graham,  E.  J.,  and 
Meagher,  J. 

Appeal— Equal  division  of  court — Effect  of— Meaning  of  word  "  decision." 

Two  actions  were  brought  against  defendant,  in  the  county  court,  by  M 
and  N.,  for  provisions  supplied  to  an  hotel  kept  by  defendant's  son. 
The  questions  at  it  sue  in  both  suits  being  the  same,  an  agreement  was 
entered  into  by  counsel  for  both  parties,  to  the  effect  that  the  decision 
in  the  suit  of  M.  r.  B.  should  be  the  decision  in  the  suit  of  X.  v.  B.% 
and  that  an  order  for  judgment  might  be  taken  out  by  the  successful 
party,  and  also  that  id  case  of  appeal  the  decision  on  appeal  in  the  case 
of  M.  v.  B.  should  also  he  the  decision  on  appeal  in  the  case  of  X.  v. 
B.  Judgment  was  given  in  the  county  court  in  the  case  of  M.  v.  B. 
for  plaintiff,  and  on  appeal  to  this  court  the  court  was  equally  divided 
in  opinion,  the  result  oeing  that  an  order  was  passed  dismissing  the 
appeal  wi«h  costs,  and  the  judgment  in  the  county  court  stood.  An 
order  for  judgment  having  been  taken  out  by  plaintiff  in  the  case  of  Ar. 
v.  B  ,  defendant  appealed. 

Held,  per  Weathkrbe  and  Meagher,  J  J.,  that  the  word  "decision  "  in 
the  agreement  must  be  read  as  meaning  "  judicial  determination  ;"  that 
the  result  was  a  judicial  determination  of  plaintiff's  right  to  recover  the 
debt  sued  for,  inasmuch  as  it  disposed  of  the  appeal  and  left  plaintiff 
free  to  enforce  his  judgment ;  that  the  order  dismissing  the  appeal 
in  the  one  case  applied  to  the  other,  and  the  appeal  in  the  second  case 
must  therefore  fail. 

Held,  per  Townsiiend,  J.,  and  Graham,  E.  J.,  that  the  court  having  been 
equally  divided  in  opinion  in  the  first  case,  there  was  no  "  decision  " 
within  the  meaning  of  the  agreement,  and  defendant  was  entitled  to 
have  his  appeal  heard. 

This  was  an  action  in  which  plaintiff  sought  to  make 
defendant  liable,  as  principal  for  provisions  supplied  to  a 
hotel  kept  by  defendant's  son  at  Lunenburg.  The  question 
at  issue  was  the  same  as  that  in  the  suit  of  Myra  v.  Back- 
man,  and  before  the  latter  suit  was  decided  the  following 
agreement  was  entered  into  between  the  solicitors  for  the 
parties  to  the  present  action  : 

"  It  is  admitted  by  counsel  of  both  parties  that  the 
decision  in  this  court  in  Thomas  Myra  v.  Backman  (1894 
A.,  No.  2713)  shall  be  the  decision  in  the  present  case,  and 
that  an  order  for  judgment  may  be  taken  out  by  the 
successful  party  herein.  And  also  that  in  case  of  appeal 
the  decision  on  appeal  in  said  cause  of  Myra  v.  Backman, 
shall  be  the  decision  on  appeal  in  this  cause." 
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The  county  court  judge  for  District  No.  2,  gave  judg- 
ment in  Myra  v.  Backman,  in  favor  of  Plaintiff,  for  the 
amount  claimed  with  costs.  On  appeal  this  court  was 
equally  divided,  with  the  result  that  the  judgment  appealed 
from  stood,  and  the  question  now  before  the  court  was  as 
to  the  effect  of  this  division  of  opinion  upon  defendant's 
appeal  from  the  judgment  entered  for  plaintiff  in  the 
present  case  under  the  agreement  above  recited. 

1896.  Jan.  23rd.  i?.  i.  Borden,  Q.  C,  in  support  of 
appeal. 

F.  B.  Wade,  Q.  C,  contra. 

1896,  May  18th.  Weatherbe,  J. — The  agreement  of 
solicitors  printed  in  this  case  stipulates  that  the  decision  in 
the  case  of  Myra  v.  Backman  shall  be  the  decision 
in  the  present  case,  and  that  in  case  of  appeal,  (which 
is  the  present  appeal),  "  the  decision  "  on  appeal  in 
the  said  case  of  Myra  v.  Backman  shall  be  the  decision  on 
appeal  in  this  cause.  An  order  for  judgment  in  the  court 
below  was  obtained  under  the  above  agreement  in  favor  of 
plaintiff.  The  result  of  the  appeal  in  the  case  of  Myra  v. 
Backman,  was  that  an  order  was  granted  dismissing  the 
appeal  without  costs,  (th$  court  being  equally  divided.)  I 
read  the  word  "decision"  to  mean  judicial  determination, 
and  I  regard  the  order  dismissing  the  appeal  in  the  case  of 
Myra  v.  Backman,  as  applying  to  the  present  case.  The 
present  appeal,  therefore,  fails.  The  authorities  relied  on 
for  defendant  do  not  apply  to  the  interpretation  of  the 
word  "  decision "  in  the  agreement  we  are  called  on  to 
construe. 

Townshend,  J. — The  preliminary  objection  has  been 
taken  that  the  defendant  is  not  entitled  to  have  his  appeal 
heard.  The  solicitors  of  each  party  before  judgment  in  the 
county  court  entered  into  the  following  agreement.  (Agree- 
ment set  out  above.) 

No  doubt,  this  agreement  was  made  to  avoid  the 
expense  of  printing   two    books   of    appeal.     The    judge 
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below  decided  in  plaintiffs  favor  in  Myra  v.  Badcman,  and  in 
accordance  with  the  first  part  of  the  agreement,  an  order 
for  judgment  was  taken  oat  in  this  cause  also,  for  judgment 
in  plaintiff  s  favor.  An  appeal  was  asserted  in  both  causes 
to  this  court,  and  only  one  book  printed,  headed,  however, 
in  both  causes,  This  court,  after  hearing  the  argument  in 
Myra  v.  Backman,  were  equally  divided  in  opinion,  and  in 
accordance  with  our  practice,  an  order  was  taken  out  dis- 
missing the  appeal,  without  costs,  which  order  recited 
that  the  court  was  equally  divided.  The  defendant  in  this 
cause  now  claims  to  have  his  appeal  heard,  as  the  event  con- 
templated, and  in  the  minds  of  the  parties  when  making 
the  agreement,  has  not,  and  can  never  occur — that  is  to  say, 
a  decision  by  this  court  on  appeal.  It  is  contended  by  the 
plaintiff  that  inasmuch  as  he  retains  the  order  for  judg- 
ment, and  that  the  appeal  has  been  dismissed  in  Myra's 
case,  the  result,  although,  not  that  intended,  h  binding  on 
defendant  in  the  present  case — that  the  meaning  of  the 
latter  clause  in  the  agreement,  "  decision  on  appeal,"  should 
be  the  "  result."  Plaintiff  also  makes  the  contention  that 
the  order  dismissing  the  appeal  must  be  regarded  as  a 
"  decision  "  of  this  court. 

In  my  opinion,  the  defendant  here  is  entitled  to  have 
his  appeal  argued,  and  decided  for  the  very  plain  reason 
lhat  no  decision  in  the  sense  of  a  judicial  determination  of 
the  case  on  which  this  was  to  depend,  was  arrived  at  by  this 
court.  After  the  order  dismissing  the  appeal  in  Myra  v. 
Backman,  passed,  and  after  argument,  this  court  allowed 
the  defendant  at  the  last  March  term  to  have  his  appeal  set 
down  for  argument,  and  extended  the  time  to  enable  him 
to  do  so.  This  of  itself,  should  conclude  any  question  as 
to  defendant's  right,  but,  inasmuch,  as  it  has  been  con- 
tended that  the  effect  of  dismissal  following  on  a  divided 
court,  is  the  same  as  a  dismissed  on  the  decision  of  the 
whole  or  a  majority  of  the  court,  some  reference  to  the 
authorities  on  this  subject,  becomes  necessary.  Dansey  v. 
Richardson,  3  EL  &  Bl.,  171.  "  The  court  being  equally 
divided,  the  rule  dropped."     In  the  same  volume  p.  722, 
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this  tme  again  came  before  the  court.     "  On  taxation  the 
master  refused  to  allow  the  defendant  the  costs  of  the  rule 
for  a  new  trial.   Lush  showed  cause.  The  general  rule  is  that 
the  successful  party  is  entitled  to  costs.     (Lord  Campbell, 
C.  J. — This  is  true,  and  in  the  House  of  Lords  when  the 
Lords  are  equally  divided,  the  respondent  is  successful,  for 
a  decision   in   his   favor  is  made  on  the  principle  semper 
pre8umitur  pro  negante.     But  when  this  court  is  equally 
divided  on  a  rule,   there  is  no  decision,  and  no  successful 
party.")     Lord  Campbell,  C.  J.,  afterwards  delivered  judg- 
ment.    "  This   rule   must    be   absolute.     The   court  being 
equally  divided   in  opinion,  there  was  no  decision  on  the 
rule,  and  no  successful  party,  and  these  costs  were  properly 
disallowed.     Ghilter  v.  London  and  Ceylon  Railway  Co., 
is  precisely  in  point."   In  this  latter  case,  not  reported,  Park, 
B.,  set  aside  the  master's  order,  allowing  cost9  when  court 
were  equally  divided  in  opinion.     Sir  F.  Thesiger  moved  to 
rescind  the  order  of  Park,   B.      The  court,  composed   of 
Lord    Campbell,   C.    J.,   Wightman,   Gile,   and   Crompton 
refused  to  do.     The  question  has  been  elaborately  discussed 
and  all  the  authorities  reviewed  in  re  Hall,  8  Ont.  Ap.  135, 
by  Patterson,  J.  A.,  late  of  the  Supreme  Court  of  Canada, 
He   says :  "  In   courts  of  first    instance    when    an  equal 
division  of  opinion  occurred,  I  believe  there  never  was  any 
doubt,    that   no    judgment    could    be   given."      He   then 
refers  at  some  length  to  reports  of  cases  in  which  a  state- 
ment  is   made  that  "a  judgment  was  affirmed,  or  stood 
affirmed,   or   simply   that  an  appeal  was  dismissed,"  and 
expresses    his    opinion    that    these    words    are  used    by 
the  reporters  inaccurately  from  their  attention  not  being 
particularly  directed    to  the   subject   of   discussion.     His 
view   of  the   effect   of  a   divided    opinion    is    that   "  The 
appellant  impugns  the  decision   of  the  court  below,  and 
unless  he  can  obtain  a  majority  of  opinions  in  his  favor,  he 
fails,  and  the  decision  remains  undisturbed."     And  again  : 
"  My   own   impression    at  present  is  that  ty  is  not  to  be 
regarded  as  any   adjudication  upon  the  question  of  law, 
which  may  be  in  controversy,  and  that  it  is  operative  only 
as  disposing  of  the  particular  appeal." 
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Burton,  J.  A.,  supporting  the  same  view,  cites  the 
opinion  of  Mr.  Justice  Field,  of  the  Supreme  Court  of  the 
United  States,  who  says  : 

"  It  has  long  been  the  doctrine  in  this  country  and  in 
England,  when  courts  consist  of  several  members,  that  no 
affirmative  action  can  be  had  in  a  cause  when  the  judges 
are  equally  divided  in  opinion  as  to  the  judgment  to  be 
rendered  or  order  to  be  made.  Brown  v.  Great  Western 
Railway  Co.,  40  IT.  C,  Q  B.,  333." 

The  practice  of  our  own  court  has  been  the  same.  The 
effect  of  it,  that  is  to  say,  whether  the  failure  of  the 
appellant  amounted  to  an  affirmation  of  the  judgment 
below,  has  so  far,  as  I  am  aware,  never  been  discussed 
further  than  the  form,  which  the  order  should  take. 

In  my  opinion,  therefore,  the  appellant  is  entitled  to 
have  his  cause  heard  and  determined  in  this  court. 

Graham,  E.  J. — The  action  of  Myra  v.  Backman  was 
tried  before  the  county  court  judge  for  District  No.  2. 
Before  there  was  judgment  the  following  agreement  was 
made  in  this  case.     (Agreement  already  set  out.) 

The  question  was  the  same  in  both  actions,  namely, 
whether  the  defendant  was  liable,  as  principal,  for  the 
butchers  bills  of  these  respective  plaintiffs,  for  the  meat 
furnished  to  the  son,  Freeman,  who  kept  the  Backman 
House,  a  hotel  in  Lunenburg.  The  same  principles  were 
discussed  in  Heckler  v.  Forsyth,  22  S.  C.  C,  489.  The 
judge  decided  in  favor  of  the  plaintiff  in  Myra  v.  Back- 
man,  and  the  order  for  judgment  is  dated  23rd  October, 
1894*.  On  the  same  date  an  order  for  judgment  was  taken 
in  this  action  for  $119  59.  On  the  5th  November,  1894, 
notices  of  appeal  to  the  Supreme  Court  were  given  in  both 
actions  in  almost  identical  terms.  The  appeal  in  Myra  v. 
Backman  was  argued  before  McDonald,  C.  J.,  Ritchie, 
Townshend  and  Meagher,  JJ.,  and  the  court  was  equally 
divided  in  opinion.  Application  to  the  same  judges, 
Townshend,  JT,  absent,  was  made  for  a  rehearing,  but 
it    was   refused.     Then  in    this  case,  an    application    was 
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made  to  the  court  to  hear  the  appeal,  and  the  following 
order  passed : 

"  On  motion,  it  is  ordered,  that  this  cause  be  entered  for 
argument,  on  appeal,  at  the  next  term  of  this  honoiable 
court,  and  that  the  time  for  heating  the  appeal  herein  be 
extended  until  said  date." 

Both  parties  were  heard  upon  that  application.  The 
effect  of  this,  no  doubt,  was  to  revive  the  notice  of  appeal. 
So  that  there  is  no  trouble  on  that  score.  When  the 
appeal  came  on  for  argument,  in  due  course,  before 
Weatherbe,  Townshend,  Graham  and  Meagher,  JJ., 
Mr.  Wade,  for  the  plaintiff,  objected  to  the  appeal  being 
heard  on  the  ground  that  the  agreement  precluded  an 
appeal.  This  was  the  only  question  argued :  the  case  on  the 
merits  stood  over.  The  objection  is,  (1)  that  the  court 
being  equally  divided  in  opinion,  the  decision  of  the 
county  court,  by  virtue  of  the  agreement,  prevails,  or,  (2) 
notwithstanding  the  Supreme  Court  was  equally  divided 
in  opinion,  it  gave  a  decision,  and  that  by  virtue  of  the 
agreement  must  prevail.  The  answer  to  the  first  position  is 
simply  this:  The  decision  of  the  county  court  was  only  to  pre- 
vail in  case  there  was  no  appeal  in  either  case.  It  is  past 
that  stage,  and  has  reached  the  stage  contemplated  in  the 
last  clause  of  the  agreement.  It  provides  that  in  case  of  an 
appeal,  the  decision  on  appeal,  in  said  cause  of  Myra  v. 
Backman,  shall  be  the  decision  on  appeal  in  this  cause. 
So  that  the  parties  contemplated  an  appeal  in  this  action. 
And  when  the  notice  of  appeal  was  served,  no  such  objec- 
tion was  raised,  as  that  there  was  to  be  no  appeal  in  this 
action. 

Indeed,  it  was  necessary  to  keep  one  on  foot.  If  there 
was  judgment  for  plaintiff  in  Myra  v.  Backman,  in  the 
county  court,  and  a  reversal  of  that  judgment  in  this  couit, 
the  appeal  would  be  necessary  to  enable  the  court  set  aside 
the  judgment  in  this  action.  Then,  if  there  was  to  be  an 
appeal  in  this  action,  the  parties  surely  meant  a  real  appeal, 
with  materials  to  enable  the  court  pro  forma,  at  least,  to 
say    the   judgment    will    be    reversed    in    this    case,    the 
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facts  being  the  same.  It  is  to  be  implied  that  the  appeal 
in  this  case  is  to  be  heard  on  the  same  materials  as  the 
other  appeal.  The  court  could  not  give  a  decision  without 
materials.  It  could  not  act  on,  or  enforce  agreements  of 
that  kind.  It  must  give  a  decision.  No  doubt,  it  might 
have  consolidated  the  appeals,  and  given  one  decision  in 
both,  but  it  appears  that  it  did  not  do  so.  An  agreement 
might  have  been  made,  this  action  would  be  discontinued, 
or  the  defence  withdrawn  according  to  the  final  decision 
in  Myra's  case,  thus  avoiding  the  necessity  of  keeping  on  foot 
orders  for  judgments,  and  notices  of  appeal,  but  this  was 
not  done.  Now,  effect  must  be  given  to  the  agreement  of 
the  parties,  and  it  must  be  worked  out  according  to  the 
forms  of  the  courts.  At  least,  the  agreement  must  not  be 
used  to  prevent  the  usual  course  of  the  court,  unless  its 
provisions  conflict  with  that  course. 

Then,  the  answer  to  the  second  point  is  that  the  court  being 
equally  divided  in  opinion  in  Myra  v.  Backman,  and  the 
appeal  having  dropped,  there  was  no"  decision  "  on  appeal. 
Now,  nothing  is  more  profitless  than  to  go  through  the  cases 
that  are  usually  referred  to,  when  there  is  such  a  discussion  as 
to  the  effect  of  the  court  being  equally  divided  in  their 
opinion!  This  court  has  changed  its  views  more  than 
once.  Formerly,  when  this  happened,  the  case  stopped 
forever.  Later,  it  was  said,  there  could  be  no  judgment, 
and  no  rule.  Now,  there  is  a  rule  reciting  that  the  court 
is  equally  divided,  but  no  costs  are  awarded,  and  sometimes 
a  learned  judge  says  that  for  the  purpose  of  an  appeal  his 
opinion  will  be  withdrawn.  A  difference  was  caused  by 
the  proceeding  being  different  in  the  different  cases ; 
rules  nisi  for  new  trials,  demurrers,  special  cases,  writs  of 
error,  and  appeals.  The  courts  differed  as  among  them- 
selves as  to  the  result.  The  Queen's  Bench  had  one  rule 
and  the  House  of  Lords  another,  following  its  practice  in 
other  matters.  The  question  put  to  the  house  being, 
"shall  the  judgment  be  reversed?"  and  the  votes  being 
equally  divided,  the  negative  prevailed. 
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I  believe  appeal  courts  are  gradually  adopting  the  prac- 
tice of  the  House  of  Lords.  Even  the  House  of  Lords  was 
not  quite  sure  as  to  the  result  of  equally  divided  opinions, 
in  a  comparatively  recent  case ;  Anderson  v.  Morice 
1  App.  Ca.,  752.  And  it  must  be  remembered  that  there 
being  no  appeal  from  the  House  of  Lords,  it  is  not  appar- 
ently clear  yet  whether  such  a  judgment  is  appealable  or 
not.  But  it  is  not  material  perhaps,  as  the  fiction  of  with- 
drawing an  opinion  is  as  effective,  as  if  it  was  actually 
withdrawn. 

The  rule  that  where  the  court  is  divided  in  opinion  the 
appeal  fails,  or,  what  is  the  same  thing,  the  judgment  stands 
affirmed,  is  one  of  convenience,  in  order  that  an  end  may  be 
put  to  the  particular  litigation.  In  the  case  of  In  re 
Hail,  8  Ont.  App.,  135,  where  the  question  was  discussed, 
Patterson,  J.  A.,  said  :  "  My  own  impression  at  present  is 
that  it  is  not  to  be  regarded  as  any  adjudication  upon  the 
question  of  law  which  may  be  in  controversy,  and  that  it  is 
operative  only  as  disposing  of  the  particular  appeal." 
Burton,  J.  A.,  took  the  same  view,  Hagarty,  C.  J.,  and 
Spragge,  C.  J.  O.,  holding  otherwise.  But  whatever  the 
deliverance  may  be  called,  when  the  opinions  are  equally 
divided,  it  is  not  correct,  in  my  opinion,  to  call  it  a  decision. 
An  order  for  judgment  dismissing  the  appeal  passes,  and 
you  may  call  it  a  judgment.  It  is  a  good  judgment  to  dis- 
pose of  that  case,  but  it  is  a  judgment  by  virtue  of  the 
appellant  failing  to  obtain  a  reversal  of  the  judgment 
below.  The  judgment  is  not  reversed,  and  the  appeal  is 
functus. 

In  Anderson  v.  Morice,  1  App,  Ca.,  752,  Lord  Hatherly 
said  : — 

"  But  I  simply  say  •  *  that  I  do  not  see  anything  to 
take  this  case  out  of  the  common  rule,  that  where  the  judg- 
ment complained  of  is  not  reversed  the  appeal  fails." 

There  is  no  judgment  by  virtue  of  this  affirmative 
declaration  or  action  of  the  judges.  They  have  decided 
nothing.  It  disposes  of  that  appeal;  it  may  be  like  a  judg- 
ment for  some  default,  ending  a  controversy,  and  it  may 
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be  appealable,  perhaps  because  an  opinion  is  withdrawn  or 
supposed  to  be  withdrawn,  but  tho  controversy  has  not 
been  decided  by  the  court  There  has  been  no  adjudication. 
Test  it,  by  its  effect.  Suppose  there  had  been  no  agreement 
and  this  appeal  had  come  on  for  argument  after  the 
expression  of  the  divided  opinions  in  Myra's  case.  Counsel 
would  say  "  stare  decisis  ;  I  cite  the  decision  in  Myras  case." 

But  if  there  is  one  thing  well  established,  it  is  that  such 
a  deliverance  has  not  the  effect  of  a  decision.  In  Bridge  v. 
Johnson,  5  Wend,  372,  the  chancellor,  sitting  in  the  court 
of  appeals,  said  :  "  The  maxim  stare  decisis  et  non  quieta 
movere  cannot  bd  applicable  to  such  a  case  when  the  ques- 
tion never  has  in  fact  been  decided  by  this  court." 

There  is  a  difference  between  the  expressions  "judg- 
ment "  and  "  decision  "  and  the  parties  have  used  the  latter. 

In  Abbott's  Law  Dictionary  under  the  word  "  decision  " 
it  is  said  : — 

"  In  the  more  abstract  sense  the  decision  is  the  resolu- 
tion of  the  principles  which  determine  the  controversy ;  the 
judgment  is  the  formal  paper  applying  them  to  the  rights 
of  the  parties.  The  court  announces  its  decision,  the 
attorney  draws  up,  and  the  judge  signs  the  judgment, 
decisions  are  reported,  but  the  reports  do  not  generally 
present  the  judgments — they  are  recorded  or  docketed 
while  decisions  are  not.  Decisions  are  followed  or  over- 
ruled, judgments  are  affirmed  or  reversed.  Overruling  a 
decision  does  not  impair  the  effect  of  the  judgment" 

Marshall,  C.  J.,  in  Etting  v.  Bank  of  United  States,  11 
Wheat,  59,  said  : — 

"  No  attempt  will  be  made  to  analyze  them  (the  cases 
cited)  or  decide  on  their  application  to  the  case  before  us, 
because  the  judges  are  divided  respecting  it.  Consequently 
the  principles  of  law  which  have  been  argued  cannot  be 
settled,  but  the  judgment  is  affirmed,  the  court  being 
divided  in  opinion  upon  it" 

In  the  case  of  Amos  Mader,  unreported,  I  have  referred 
to  the  decision  of  Mr.  Justice  Meagher  of  the  26th  December 
1890,  on  file.  That  was  an  application  to  discharge  a 
prisoner  under  the  provisions  relating  to  the  liberty  of  the 
subject   (Habeas  Corpus).     It  was  made  to  that  learned 
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judge  in  Chambers  and  by  him  referred  to  the  full  court. 
The  members  of  the  court  were  equally  divided  in  their 
opinions.  A  fresh  application  was  made  to  Mr.  Justice 
Meagher  for  his  discharge.  In  the  judgment  discharging 
him  he  says  : — 

"After  argument  before  the  court  the  matter  dropped, 
owing  to  the  fact  that  the  court  was  equally  divided.  I 
gave  a  fresh  order,  and  the  matter  was  again  argued  before 
me.  The  same  arguments  were  urged,  and  in  addition,  Mr. 
James  A.  McDonald,  counsel  for  Mr.  Kaulback,  contended, 
amongst  other  things,  that  an  application  having  been  made 
to  the  court,  I  could  not  again  hear  the  matter  at  Chambers, 
and  had  no  jurisdiction  to  do  so,  even  assuming  that  the 
court  had  made  no  decision,  and,  further,  that  the  court  had 
in  effect,  if  not  in  fact,  rendered  a  decision  adverse  to  the 
prisoner,  and  the  prisoner's  only  remedy  was  by  appeal. 
•  •  •  I  have  examined  all  the  modern  cases  I  could  find 
and  am  satisfied  that  I  have  jurisdiction  to  hear  the  appli- 
cation notwithstanding  what  has  taken  place.  •  '  •  The 
defendant  will  therefore  be  discharged  upon  giving  an 
undertaking  ?" 

Now  if  that  was  a  "  decision  " — the  result  of  the  deliver- 
ance of  the  full  court  refusing  to  discharge  the  prisoner — 
how  could  one  of  the  judges, a  party  to  that  decision,  after- 
wards hear  the  matter  and  give  an  order  the  other  way 
granting  his  discharge. 

Now  are  we  to  depart  from  the  literal  and  plain  mean- 
ing* of  the  word  'decision,"  and  say  it  meant  result  or 
event  ?  In  my  opinion  the  parties  had  in  mind  the  con- 
troversy as  to  the  liability  on  the  facts  of  this  defendant, 
and  they  were  stipulating  to  be  bound  by  the  decision  of 
the  courts  upon  that  liability.  They  were  dealing  with  a 
controversy  and  facts  common  to  two  cases.  They  did  not 
intend,  I  think,  to  introduce  into  the  matter  any  of  the 
elements  of  chance  or  gambling.  If  Myra  loses  his  case 
Backman  loses  his  or  otherwise.  Suppose  the  judgment 
were  the  other  way,  and  that  Myra's  case  had  gone  off  on 
some  other  point  altogether,  for  example,  that  one  of  the 
accidents  or  acts  of  negligence  which  work  defaults 
happened,  such  as  failure  of  the  solicitor  of  appellant  to  be 
33— N.  s.  R.  28 
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present  when  the  appeal  was  called,  or  there  was  uo 
printed  case,  and  there  was  a  judgment,  what  would  Naas 
say  to  his  solicitor  for  agreeing  to  abide  the  result  of 
Myra's  case  ? 

Then  we  ought  to  adhere  to  a  meaning  of  the  word 
which  would  best  constitute  the  agreement  a  legitimate  one. 
Is  the  literal  result  or  event  of  Myra's  case  to  be  followed, 
and  because  automatically  there  are  no  costs  of  appeal  in 
Myra's  case  there  will  be  no  costs  of  appeal  in  this  case  ? 

There  are  difficulties  about  such  a  construction,  and 
there  is  a  burden  cast  upon  one  who  seeks  to  depart  from 
the  natural  or  primary  meaning  of  a  word. 

In  my  opinion,  the  plaintiff's  application  to  quash  the 
appeal  should  be  dismissed. 

The  court  being  equally  divided  in  opinion  his  applica- 
tion fails. 

Meagher,  J. — Myra  v.  Backman,  which  depended,  to 
some  extent  at  least,  upon  much  the  same  facts  as  the 
present  case,  was  appealed  from  the  county  court,  district 
No.  2,  to  this  court  by  the  defendant,  who  is  also  the  defend- 
ant in  the  present  action. 

The  appeal  was  heard  before  four  judges  and  resulted 
in  an  equal  division.  A  rule  passed  in  this  court  dismissing 
the  appeal  without  costs.  Before  judgment  was  pronounced 
by  the  county  court  in  the  plaintiff's  favor  in  Myra  v. 
Bookman,  the  solicitors  of  the  parties  to  this  action  entered 
into  the  following  agreement  entitled  in  the  cause.  (Agree- 
ment already  set  out.) 

In  pursuance  of  the  foregoing  agreement,  and  upon  its 
terms,  the  present  plaintiff,  Naas,  after  judgment  was  pro- 
nounced in  the  other  action  in  Myra's  favor,  applied  to  the 
county  court  and  obtained  an  order  for  judgment  in  his 
favor  in  this  action,  for  his  debt  and  costs.  No  evidence 
was  taken  in  this  action  at  any  time.  The  parties,  without 
taking,  or  tendering,  evidence  herein,  and  without  any 
agreement  as  to  the  facts,  consented  and  agreed  that  the 
judgment  in  this  cause  should  be  for  the  plaintiff  or  the 
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defendant  according  to  the  event  of  the  other  suit.  They 
decided  to  dispense  with  evidence  in  this  action  when  they 
made  the  agreement  in  question,  and,  consequently,  they 
waived  all  right  to  have  the  judgment,  to  which  they  con- 
sented, reviewed  or  dealt  with  by  an  appeal  to  this  court, 
except  in  so  far  as  it  might  be,  indirectly  as  to  this  suit,  in 
the  other  appeal. 

The  fact  that  by  mutual  consent  they  put  this  cause  in 
such  a  position  that,  so  long  as  the  agreement  remained  in 
force,  it  could  not  be  heard  or  considered  upon  its  own 
merits,  either  in  this  court  or  the  court  in  which  it  origin- 
ated, furnishes  to  my  mind,  a  very  conclusive  test  for 
determining,  that,  by  force  of  the  agreement,  both  parties 
waived  all  right  to  assert,  or  prosecute  an  appeal  herein,  or 
to  have  the  judgment  rendered  below  set  aside  or  reversed, 
except  through  the  agency  they  stipulated  for  in  their 
agreement,  viz.,  the  result  in  Myra  v.  Backman. 

The  agreement  remains  in  force.  It  has  not  been  attacked 
by  any  motion,  suit,  or  proceeding,  direct  or  collateral. 
Under  these  circumstances  I  am  at  a  loss  to  perceive  how 
this  court  has  the  jurisdiction,  or  the  material,  if  it  possessed 
the  needed  jurisdiction,  to  enable  it  to  disregard  the  agree- 
ment of  the  parties,  and  to  determine  that  the  judgment 
should  go  otherwise  than  as  provided  for  by  the  agreement 
of  the  parties  themselves.  It  appears  to  me  to  be  very  clear 
indeed  that  this  court  cannot,  in  the  present  position  of  this 
cause,  do  anything  in  the  way  of  annulling  the  agreement. 
It  has  not  been  called  upon  to  do  so. 

In  Atnsworth  v.  Wilding  et  <x/„  12  T.  L.  R.  270,  Mr. 
Justice  Romer  held,  following  a  number  of  cases, 

"That  when  a  judgment  by  consent  had  been  passed 
and  entered  it  can  be  set  aside,  on  the  ground  of  mistake, 
only  in  a  fresh  action,  and  that  the  court  had  not  juris  liction 
to  set  it  aside  on  motion  in  the  original  action." 

We  cannot  allow  the  appeal  and  set  aside  the  judgment 
below  without  violating  the  provisions  of  the  agreement 
between  the  parties  ;  and  that  too,  it  must  be  borne  in  mind, 
without  any  ground  being  shown  which  would  justify  such 
a  course. 
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So  long  as  that  agreement  remains  intact,  the  judgment 
below  must  continue  in  force.  It  is  not  alleged  that  any 
reason  exists  for  going  behind,  or  contrary  to,  the  agree- 
ment ;  none  in  fact,  so  far  as  we  know,  appears  to  exist. 
It  has  not  been,  and  could  not  be,  attacked  upon  this  appeal. 
There  is,  of  course,  a  desire  on  the  part  of  the  defendant, 
who  failed  in  Myra's  suit,  to  defeat  his  agreement,  but  there 
is  nothing  else. 

The  judgment  below  was,  as  I  have  already  said,  a  con- 
sent judgment.  The  defendant  agreed  that,  upon  a  certain 
event  happening,  namely,  judgment  for  the  plaintiff  Myra 
in  the  latter's  action  against  him,  there  should  be  a  judgment 
for  the  present  plaintiff  against  him  in  this  action.  The 
agreement  was  mutual ;  if  the  defendant  succeeded  against 
Myra,  the  stipulation  was  that  he  should  succeed  against 
Naas  also. 

In  the  absence  of  proof  or  any  agreed  statement  of  facte, 
we  cannot  say  whether  the  plaintiff's  judgment  in  the 
court  below  was  right  or  wrong,  although  I  think  we  should 
assume  it  was  right  even  if  we  take  the  act  of  the  defendant 
alone  as  our  guide.  I  say  this  because  he  consented  that 
there  should  be  judgment  against  him  upon  the  happening 
of  a  specified  contingency.  He  placed  his  chances  of  suc- 
cess or  failure  upon  that  event,  and  I  can  see  no  reason  why 
he  should  not  be  held  bound  by  the  result. 

The  defendant,  it  is  true,  asserted  an  appeal  from  the 
judgment  entered  against  him  in  the  court  below,  but  that 
fact,  of  itself,  gives  this  court  no  right  or  power  to  interfere 
with  the  judgment  in  question.  The  defendant  had  the 
right,  if  so  minded,  to  waive  a  trial  below  ;  he  exercised 
that  right ;  and,  by  doing  so,  dispensed  with  evidence,  and 
abandoned  his  right  to  a  trial  in  the  ordinary  way.  It  was, 
in  fact,  a  mutual  compromise  and  abandonment  of  rights  by 
both  parties ;  the  advantage,  if  any,  being  with  the  defend- 
ant, who  was  heard  in  the  other  action,  while  the  present 
plaintiff  was  not.  No  specific  question  of  law, — indeed,  no 
question  either  of  law  or  fact  affecting  the  merits, — is  pre- 
sented to  us  upon  this  record. 
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By  what  process  then  can  we  say,  if  we  put  aside  the 
agreement,  what  judgment  should  have  been  given  below  ? 
What  principle  of  law,  or  matter  of  fact,  is  to  guide  or 
control  our  conclusion  ?  We  have  before  us  an  order  for 
judgment,  a  judgment,  and  a  notice  of  appeal,  and  nothing 
more.  The  defendant,  however,  is  confronted  with  a  judg- 
ment to  which  he  was  a  consenting  party,  and,  before  he 
can  successfully  attack  it,  he  must  remove  from  his  path 
the  agreement  upon  which  it  is  founded.  We  have  no  power 
to  grant  the  relief  under  existing  circumstances.  We  can- 
not consider  what  the  merits  may  be.  It  is  not  open  to 
us  to  do  so. 

It  was  contended  that  there  was  no  judgment  or  decision 
by  this  court  in  Myra  v.  Backman,  because  the  court  was 
equally  divided.  If  we  concede,  for  arguments  sake,  that 
the  point  is  well  taken,  I  do  not  see  how  it  can  assist  the 
defendant.  If  from  lack  of  material,  or  because  of  the 
agreement,  we  are  unable  to  say  that  the  judgment  below 
was  wrong,  it  must,  as  I  think,  inevitably  follow  that  the 
appeal  before  us  must  be  dismissed.  If  we  allow  it,  we  do 
so  in  the  face  of  defendant's  consent  that,  in  the  event  men- 
tioned, and  which  has  happened,  there  should  be  a  judgment 
against  him  ;  and  without  the  slightest  knowledge,  on  our 
part,  that  the  judgment  was  wrong,  in  point  of  law  or  fact. 
If  we  should  determine  that  by  reason  of  the  equal  division 
of  the  members  of  the  court,  upon  the  appeal  of  Myra  v. 
Baclcman,  there  was  no  decision  in  that  cause,  it  would  not 
aid  the  defendant  in  the  smallest  degree  towards  getting 
rid  of  the  judgment  against  him  in  this  action. 

It  would,  it  seems  to  me,  be  illogical  to  hold  that  the 
judgment  below  in  this  cause  should  be  set  aside  or  reversed, 
merely  because  Myra  did  not  obtain  an  effective  decision  in 
this  court  upon  the  appeal.  In  at  least  one  aspect  it  was 
effective.  It  disposed  of  the  appeal,  and  left  him  free  to 
enforce  his  judgment.  It  was,  therefore,  a  judicial  deter- 
mination of  his  right  to  recover  the  debt  sued  for.  Two 
contingencies  were  covered  by  the  agreement,  (I)  that  the 
decision  below,  in  one  case,  was  to  govern  the  other,  and  a 
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judgment  in  that  court  was  to  follow  accordingly.  (2) 
That  if  an  appeal  was  asserted,  the  decision  on  appeal  should 
govern  both. 

The  logical  outcome,  therefore,  must  be,  that  if  there 
was  no  decision  upon  the  appeal  in  Myra  v.  Backman,  (and 
that  was  the  only  argument  urged),  there  was  no  decision 
in  this,  consequently,  the  judgment  below  must  stand.  No 
provision  was  made  in  the  agreement  for  vacating  the 
judgment  Naas  obtained  below  if  an  effective  decision  was 
not  had  upon  the  appeal. 

The  fact  that  there  was  no  decision,  assuming  that  to 
be  the  correct  view,  surely  cannot  be  made  the  foundation 
for  holding  that  the  defendant  succeeded  upon  the  appeal 
in  Myra's  case,  and  having  succeeded  there,  he  must,  having 
regard  to  the  terms  of  the  agreement,  succeed  here  also. 
Unless  worked  out  upon  this  plane  we  must  dismiss  or 
quash  the  alleged  appeal  before  us,  because,  (1)  we  cannot 
say  the  judgment  is  erroneous,  (2)  nor  can  we  go  behind 
the  agreement,  (3)  or  relieve  defendant  from  its  operation. 
We  should  do  one  or  other  of  these  before  we  could  allow 
this  appeal. 

It  is,  I  think,  manifest  that  the  parties  used  the  word 
"  decision  "  in  the  sense  of  event  or  result ;  as  the  equivalent 
of  that  term,  namely,  that  the  parties  to  this  cause  should 
respectively  be  entitled  to  have,  or  liable  to  suffer,  judg- 
ment according  to  the  result  reached  in  the  other  cause  ; 
in  effect,  they  agreed  that  whatever  event  was  reached  in 
Myra  v.  Backman  in  the  first  instance,  or  ultimately  upon 
appeal,  should  determine  the  fate  of  this  cause ;  in  other 
words,  if  an  appeal  was  taken,  the  one  who  was  successful 
in  the  other  action,  when  the  appeal  was  disposed  of,  whether 
plaintiff  or  defendant,  should  also  succeed  in  this  action. 

I  am  wholly  unable  to  read  it  in  any  other  light.'  They 
did  not  stipulate  or  provide  for  anything  else.  Set  out  at 
length  it  means  this, — if  the  plaintiff  Myra  succeeded  below 
the  plaintiff  Naas  should  also  succeed  there  ;  if  the  defend- 
ant defeated  Myra  below,  Naas  also  was  defeated.  If  an 
appeal  was  asserted  by  defendant  from  a  decision  against 
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him  in  Myra's  action,  and  it  was  allowed  by  this  court,  it 
would,  by  virtue  of  the  agreement,  work  a  reversal  of  Naas, 
judgment  in  the  court  below.  I  mean,  that  the  court  below 
would  give  effect  to  it,  according  to  the  result  reached  ;  if 
defendant's  appeal  failed,  whether  by  reason  of  an  equal 
division  or  otherwise,  then  Naas'  judgment  below  should 
stand.  The  parties  did  not  intend  an  appeal  in  this  cause. 
I  say  so  because  of  the  stipulation  in  the  agreement  that 
the  decision  on  appeal  in  the  other  cause  should  be  the 
decision  on  appeal  in  this  cause.  What  other  meaning  can 
be  attributed  to  this  provision  ? 

The  appeal  asserted  by  the  defendant  in  Myra's  suit 
was  dismissed.  It  failed  to  say  the  least,  and,  as  I  think,  the 
judgment  below  was,  in  the  result,  affirmed  ;  but,  if  it  had 
not  that  effect,  it  left  the  judgment  below  in  full  force  and 
the  plaintiff  Myra  was  at  liberty  to  enforce  it.  Why  then 
should  Naas,  as  to  his  judgment,  if  the  agreement  is  to  be 
observed  and  given  effect  to,  stand  in  any  different  position 
towards  defendant  than  Myra  does  ?  The  agreement  pro- 
fessed to  put  both  on  the  same  footing.  What  meaning  can 
be  fairly  ascribed  to  the  further  words  of  the  agreement — 
*'  that  the  decision  on  appeal  in  the  other  cause  should  be 
the  decision  on  appeal  in  this  " — other  than  that,  if  in  the 
result,  Myra's  judgment  was  either  affirmed,  or  was  per- 
mitted to  remain  in  force  and  unreversed,  the  judgment  in 
this  cause  should  occupy  the  same  position  and  be  enforce- 
able against  the  defendant. 

I  can  perceive  very  strong  reasons  for  not  permitting 
defendant  to  evade  the  agreement,  or  go  behind  it,  even 
upon  a  proper  proceeding  to  that  end.  Because  of  that 
agreement  the  cause  was  not  tried  ;  the  plaintiff,  relying 
upon  it,  abstained  from  calling  his  witnesses  and  proving 
his  case.  Nearly  two  years  have  olapsed  since  then  and 
meantime,  through  death  or  otherwise,  the  plaintiff  may  be 
deprived  of  material  testimony  then  available,  and  upon  a 
new  enquiry  would  suffer  prejudice  accordingly. 

We  can,  assuming  the  appeal  to  be  regular,  only  do  what 
the  court  below  ought  to  have  done ;  we  can  go  no  further. 
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It  could  not  disregard  the  agreement,  nor  refuse  to  give  it 
due  effect,  neither  can  we.  It  could  not  annul  or  open  up 
the  judgment  by  any  proceeding  in  this  action,  neither 
therefore  can  we. 

Much  stress  has  been  laid  upon  an  observation  of  Lord 
Campbell  in  Dansy  v.  Richardson,  3  E.  &  B.,  722,  viz., 
that  where  the  court  was  equally  divided  "there  was  no 
decision  and  no  successful  party."  But  this  observation 
must  not  be  taken  in  its  literal  signification  and  applied 
accordingly  to  every  aspect  of  a  case  occupying  a  similar 
position.  It  was  not,  I  am  persuaded,  used  in  a  general 
sense,  nor  intended  to  affirm  a  general  principle,  but  was 
applied  only  to  the  case  before  him.  The  defendant  had 
obtained  a  verdict,  and,  on  the  motion  for  a  new  trial,  the 
court  was  equally  divided.  The  defendant  upon  taxation 
claimed  the  costs  of  that  motion.  The  master  refused  them. 
An  order  was  subsequently  made  by  Maule,  J.,  directing  the 
master  to  review  the  taxation.  A  rule  nisi  was  then 
obtained  by  the  plaintiff  to  rescind  the  order  of  Maule,  J. 
Lush  showed  cause  and  contended  that  the  general  rule  was 
that  the  successful  party  was  entitled  to  the  costs.  The 
observation  above  referred  to  was  made  in  answer  to  that 
argument,  and  so  far  it  was  correct.  The  court  was  not 
required  to  go  beyond  that  position  there,  and  I  feel  confi- 
dent it  did  not  intend  to  do  so.  There  had  been  no  decision 
upon  the  rule,  nor  was  there  a  successful  party  upon  the 
motion.  I  mean  successful  in  the  sense  that  would  give 
him  the  costs  of  that  motion.  That  position  may  be  con- 
ceded here,  but  nevertheless  the  judgment  below  must 
remain  unimpeached.  There  was,  however,  a  successful 
party  in  the  cause  who  was  entitled  to  the  fruits  of  his 
verdict  and  judgment,  and  so  there  is  here  a  successful  party 
in  the  cause,  even  although  it  may  be  said,  "  there  was  no 
decision  and  no  successful  party  upon  the  appeal."  The 
outcome  of  the  appeal  most  certainly  was  to  leave  the 
plaintiff  the  victor  in  the  contest,  the  winner  of  the  cause. 

Hagarty,  C.  J.,  in  re  Hall,  8  Ont.,  App.  152,  referring 
to  the  effect  of  an  equal  division  of  the  court,  said  : 
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.  .  .  "  It  appears  to  me  that,  having  appealed  from 
any  one  of  them  (the  judges)  to  this  court  as  his  last  court 
of  resort  here,  he  must  finally  abide  the  legal  result  of  such 
an  appeal,  and  the  dismissal  of  it,  and  consequent  affirmance 
of  the  decision  appealed  from." 

That,  I  submit,  is  the  correct  rule.  Spragge,  C.  J., 
concurred  with  that  view.  See  also  Gray  v.  The  Steel  Com- 
pany of  Canada,  3  R.  &  C,  506,  which  is  directly  in 
point  here ;  Levy  v.  Green,  1*E.  &  E.,  969,  where  the  court 
held  that  a  rule  was  "  refused,"  so  as  to  admit  of  an  appeal 
under  the  statute  in  question  there,  where  there  was  an 
equal  division. 

In  Regina  v.  Pad  wick  t  8  E.  &  B.,  704,  the  question  was 
as  to  the  meaning  of  the  word  "  decided  "  in  a  statute 
referring  to  an  appeal,  and  it  was  held  that  it  extended  to 
a  case  in  which  no  decision  upon  the  merits  of  the  appeal 
had  been  reached,  but  it  had  been  dismissed  because  the 
court  of  sessions  had  no  jurisdiction  to  enteitain  it.  The 
observations  of  Lord  Campbell,  at  the  top  of  page  709,  and 
of  Coleridge,  J.,  on  the  same  page,  are  much  in  point.  See 
also  ex  parte  Monroe,  8  E.  &  B.,  822. 

The  rule  dismissing  the  appeal  must  be  regarded  as 
proof  of  the  disposition  of  the  appeal,  or  decision  upon  the 
appeal.  If  there  had  been  a  bond  to  respond  the  judgment 
to  be  finally  given,  and  an  action  was  brought  upon  it,  the 
rule  dismissing  the  appeal  would,  it  appears  to  me,  afford 
conclusive  proof  against  the  obligees.  See  Estey  v.  Shecteler} 
36  Wis.,  437,  cited  on  page  349  of  vol.  5,  Eng.  &  Am.  Ency. 
of  Law.  The  citation  from  the  judgment  there  is  much  in 
point. 

With  respect  to  the  decision  in  re  Mader  (unreported) 
I  am  at  a  loss  to  discover  that  it  has  the  slightest  bearing 
upon,  or  resemblance  to,  the  question  before  us.  The  facts 
were  these : — An  application  was  made  to  me  for  Mader's 
discharge  upon  habeas  corpus.  I  referred  the  matter  to  the 
court  without  pronouncing  any  decision.  The  motion  was 
heard  before  the  full  court  with  the  result  that  the  court 
was  equally  divided  upon  the  question  of  Mader's  right  to 


J 


522  THE     NOVA     SCOTIA   REPORTS,    1896. 

be  discharged  from  gaol.  The  court  there  acted  as  a  court 
of  first  instance  ;  there  was  no  previous  decision  to  affirm, 
consequently  the  matter  dropped.  The  application  was 
neither  granted,  nor  denied  as  a  matter  of  actual  adjudica- 
tion. It  became  abortive  because  of  the  equal  division.  It 
would  be  as  much  out  of  place  to  call  that  a  decision,  or  an 
adjudication,  as  to  call  the  disagreement  of  a  jury  a  ver- 
dict. 

If  upon  a  case  stated  for  the  opinion  of  this  court  the 
court  was  equally  divided,  it  is,  I  submit,  very  clear  that 
there  would  not  be  a  decision  or  adjudication,  and  the  case 
would  be  in  the  sami  position  as  if  it  had  never  been  before 
the  court. 

Holding,  as  1  do,  the  foregoing  opinion,  I  felt  myself 
at  liberty,  when  applied  to  a  sec  >nd  time  in  Mader's  case,  to 
deal  with  the  application  as  freely  as  if  it  had  never  been 
before  the  court  at  all. 

The  same  course  was  pursued  by  Mr.  Justice  Barry  in  the 
Drogheda  Election  Case,  2  O'M.  &  H.,  208. 

The  order  mad  e  by  this  court,  and  relied  upon  in  some 
of  the  opinions  read,  amounted  to  no  more  than  this,  that 
the  matter  should  be  heard. 

I  am  very  strongly  of  the  opinion  that  this  appeal 
should  be  dismissed  with  costs. 
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Fisher  et  al.  v.  McPhbe  et  al. 

Before  Ritchie,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Chattel  Mortgage  —  Application   of  proceed*  —  Partner*hip  —  Estoppel — 
Practice — Counterclaim —  I*»Ht*   inrolnng  tht  *amc  matter* — Aban- 
donment— Appeal— Be/tree  -Subjects  for  consideration  of. 

M.  AC,  while  carrying  on  business  as  partners,  gave  a  chattel  mortgage  to 
plaintiffs  as  security  for  goods  sopp'ied  to  them.  Subsequently  M. 
retired,  leaving  the  assets  of  U.e  firm  in  the  hands  of  C,  who 
gave  a  further  chattel  mortgage  to  plaintiffs,  covering  the  goods 
included  in  the  former  mortgage  as  well  ai  goods  supplied  to  C.  per- 
sonally after  M.'s  retirement. 

Held,  that  neither  M.  nor  C.  were  estopped  from  claiming  to  have  the 
proceeds  of  the  sale  of  goods  covered  by  the  first  mortgage  applied  in 
reduction  of  the  partnership  debt,  as  security  for  which  that  mortgage 
was  given. 

Defendants  counter-claimed,  reciting  the  first  chattel  mortgage,  and  asking 
that  an  account  might  be  taken  of  the  proceeds,  and  of  the  expenses 
in  connection  with  the  sale,  alleging  that  the  expenses  were  in  part 
unauthorized,  disputing  the  appropriation  of  proceeds  to  C.'s  account, 
aod  claiming  payment  of  the  balance  of  proceeds  of  the  sale  to  defend- 
ants, after  deducting  the  amount  due  to  plaintiffs. 

Held,  that  the  circumstances  detailed  would  have  justified  a  suit  in 
equity  under  the  old  practice,  and  therefore  justified  a  counter-claim 
now,  and  that  the  counter-claim  was  the  correct  mode  of  asking  to 
have  the  account  taken. 

Held,  also,  that  where  there  are  two  distinct  issues  in  the  sime  cause, 
each  involving  the  same  disputed  matters,  and,  after  judgment,  the 
appellant  elects  to  abandon  one  of  the  issues,  retaining  the  other  for 
the  court  of  appeal,  the  appeal  is  not  thereby  destroyed  altogether. 

Held  also,  that  where  several  items  of  expenses  connected  with  the  sale 
were  not  proved  or  were  not  justified  by  the  evidence,  particularly  the 
solicitor's  bill  for  costs  and  disbursements,  the  items  were  a  proper 
subject  for  consideration  by  a  referee. 

This  was  an  action  against  the  defendants'  firm,  composed 
of  Angus  McPhee  and  Henry  L.  Cook,  brought  to  recover 
the  amount  of  a  promissory  note,  a  bill  of  exchange,  and  an 
account  for  goods  furnished  by  the  plaintiffs  to  the  firm 
between  August  6th  and  October  27th  of  1891. 

The  cause  was  tried  before  Weatherbe,  J.,  and  this  was 
an  appeal  from  his  judgment  in  favor  of  plaintiffs  for  the 
sura  of  $719.02  and  costs. 

The  facts  are  fully  set  out  in  the  judgment  of  Graham,  E.J. 

1896,  March  19th.  W.  B.  A.  Ritchie,  Q.  C,  and  A. 
Roberts,  in  support  of  appeal. 

J.  A.  Maclean,  Q.  C,  contra. 
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1896,  May  18th.  Graham,  E.  J.  On  the  3rd  February, 
1892,  the  defendants  gave  to  a  member  of  the  plaintiffs' 
firm,  one  Grant,  a  chatter  mortgage  to  secure  the  payment 
of  an  account,  the  indebtedness  at  that  time  being  $900.21, 
and  also  to  secure  future  advances.  This  instrument 
covered  the  stock  of  goods  in  the  defendants1  shop  at 
Bridge  water,  also  a  safe,  two  Singer  and  one  Raymond 
sewing  machines,  all  the  fixtures  in  the  shop,  and  all  goods, 
to  be  subsequently  supplied  by  plaintiffs.  There  was  the 
usual  proviso  that  it  was  to  become  void  when  the  sum 
secured  and  the  indebtedness  for  future  advances  to  be 
supplied  by  the  grantees  to  the  grantors  were  satisfied. 

The  firm  of  Cook  &  McPhee,  to  the  knowledge  of  the 
plaintiffs,  dissolved  partnership,  McPhee  retiring  and  Cook 
continuing  the  business.  The  plaintiff's  witness,  Vibert, 
and  the  defendant  Cook  agree  that  this  took  place  in  April. 
The  accounts  of  plaintiffs,  with  Cook,  tend  to  show  that 
they  treated  it  as  if  it  took  place  in  March,  but  this  is 
explained  as  a  matter  of  book-keeping.  At  any  rate  Vibert 
says : — 

"  We  shipped  goods  to  H.  L.  Cook,  amounting  to  $1060.07, 
originally  ordered  by  McPhee  &  Cook.  Goods  were  shipped 
to  order  of  James  A.  McLean,  to  await  execution  of  bill  of 
sale."  .  .  "Goods  shipped  March  28th,  1892.  .  . 
When  we  sold  the  goods  to  H.  L.  Cook  in  April,  1892,  that 
was  the  time  firm  opened  an  account  with  him  individually 
on  the  books,  and  that  was  the  time  invoice  was  made  out 
in  his  name." 

The  exact  date  of  the  dissolution  is  not  so  important  if 
the  correct  disposition  of  the  items  of  the  account  be  ascer- 
tained. This  item  clearly  belongs  to  the  separate  account 
with  Cook. 

The  two  items  of  credit  payments  made  in  March  14th 
and  28th,  of  $150  and  of  $100,  in  the  plaintiffs'  account, 
should  be  credited  on  the  account  against  McPhee  & 
Cook,  belonging  to  the  period  before  the  dissolution.  They 
appear  in  this  account,  having  been  transferred  from  a 
special  account  with  McPhee  &  Cook,  made  under  arrange- 
ment with  other  creditors  which  subsequently  went  off.  The 
evidence  shows   that  they  were  proper  credits  of  the  firm. 
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On  the  13th  April,  1892.  upon  the  occasion  of  the  sale 
of  goods  to  Cook,  already  referred  to,  McLean,  the  agent  at 
Bridgewater,  took  a  chattel  mortgage  to  the  plaintiffs  from 
Cook  as  security  for  the  price..  $838.99,  upon  the  specific 
goods  then  sold,  "  together  with  all  the  right,  title  and  inter- 
est of  the  said  Henry  L.  Cook,  and  all  the  other  goods  and 
merchandize  at  present  contained  in  the  store  occupied  by 
the  said  Henry  L.  Cook,  at  Bridgewater  aforesaid."  There 
was  a  provision  for  future  advances,  and  the  mortgage  was 
to  cover  goods  subsequently  purchased. 

Afterwards,  on  the  10th  of  August,  1892,  the  plaintiffs 
seized  and  sold  the  articles  and  goods  comprised  in  both 
mortgages. 

Mr.  Vibert  says  : — 

"  The  total  amounts  of  money  received  by  plaintiffs  from 
sale  of  stock  and  fixtures  seized  under  bill  of  sale  was 
$838.57,  deduct  expenses  in  connection  with  bill  of  sale, 
$320.74,  and  the  net  results  is  $513.13,  as  I  have  before 
stated." 

It  is  difficult  to  say  which  is  accurate,  that  statement 
or  the  account  rendered  to  Cook.  But  the  following  items 
from  that  account  seem  to  relate  to  this  transaction. 

Dr. 

Aug.  19.     To  cash  paid  rent $  65  68 

Sept.    1.      "   expenses  W.  Patrick 34  76 

].      "   paid  J.  A.  McLean,  draft.  122  75 

5.      "    Mellish  &  Tobin    9  71 

23.      "   dis.  on  2  m.  note,  $703.50.  9  37 

23.      "   cartage  goods 1  00 

Oct.      3.      "   cash  rec'd  per  McLean  . .  12  00 

"      "     paid  J.  A.  McLean..  30  10 
"    expenses  J.  Vibert  in  Aug. 

foreclosure 35  00 

$320  37 

Cr. 

Sept.  22.     By  proceeds  sale \ 

"    stock  and  2  machines...  (  7n«  r/v 

"    to  Coutler  Ereres  . . . .  f  'Ut5  &U 
"    payable  by  note  20  /  1 1.  ) 

26.      "    rebate  insurance 23  14 

Oct.      3.      "    sale  safe 50  00 

"      u    fixtures 66  60 

$843  24 
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The   defendants    contend    that    the    proceeds   of    the 
8ale   of   articles  and    goods  covered    by  the   first   chattel 
mortgage  should  be  applied  to  the  payment  of  the  indebted- 
ness of  the  firm.     The  plaintiffs  have  credited  the  whole  of 
the  net  proceeds  to  Cooks  separate  account,  and  the  learned 
judge  at  the  trial  has  given  a  judgment  for  the  plaintiffs 
against  the  defendants  without  taking  into  consideration 
the  right  to  have  the  proper  proportion  of  the  proceeds 
applied  to  the  reduction  of  the  debt  of  the  firm,  and  for 
which  the  security  in  question  was  given.     He  has  given 
judgment  for  a  sum  reached  by  deducting  from  plaintiffs' 
claim  only  the  cash  payments  admitted  to  have  been  made 
on  account  of  the  firm's  debt.    This  judgment  was  supported 
by  counsel  upon  two  grounds  : — (1)    It  was  contended  that 
there  was  an  estoppel.     That   Cook   had  given  a  second 
chattel  mortgage  on  the  goods  of  the  firm  to  secure  his  own 
separate  debt,  and  that  McPhee,  by  going  out  of  the  firm 
and  leaving  the  assets  with  Cook,  had,  in  some  way,  enabled 
Cook  to  bind  him  in  making  the  second  chattel  mortgage* 
I  cannot  find   anything   to   estop   McPhee  or  Cook  from 
claiming  the  right  to   have  the  first  security  applied  to 
reduce  the  debt  for  which  it  was  given. 

The  safe,  the  machines,  and  the  fixtures,  were  specifically 
mentioned  in  the  first  chattel  mortgage,  and  were  only 
mentioned  there.  The  evidence  tends  to  show  that  part  of 
the  stock  was  covered  by  that  instrument.  And  the  second 
instrument,  by  a  reasonable  construction,  only  professes  to 
pass  the  interest  of  Cook. 

But  I  cannot  find  in  it  or  the  evidence  anything  which 
would  justify  a  departure  from  the  appropriation  which 
the  law  would  require  to  be  made  in  respect  to  the  two 
securities.  Ricks  v.  Bingham,  11  Mass.  300;  Munger  on 
Payments,  151,  159. 

The  other  contention  was  in  connection  with  the 
pleadings  and  the  appeal.  This  matter  of  the  appropria- 
tion of  the  proceeds  of  the  articles  covered  by  the  first 
chattel  mortgage,  was  relied  upon  as  a  defence  by  way  of 
payment  or  set-off,  and  was  also  set  up  as  a  counter-claim. 
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It  recited  the  first  chattel  mortgage  and  asked  that  an 
account  might  be  taken  of  the  proceeds  and  of  the  expenses 
in  connection  with  the  sale  which  it  alleged  were  in  part 
unauthorized,  disputing  the  appropriation  of  it  to  Cook's 
account,  and  claiming  payment  of  the  balance  to  the  defen- 
dants, after  deducting  the  amount  due  to  the  plaintiffs. 
The  notice  of  appeal  of  13th  November,  1895,  was  from  the 
whole  judgment.    The  judgment  was  as  follows: — 

"Plaintiffs  now  claim  $719.02,  and  after  hearing  counsel, 
and  the  evidence,  and  finding  the  facts  as  I  do,  in  their  favor, 
I  think  they  are  entitled  to  that  sum.  They  offer,  provided 
defendants'  counsel  agree  to  other  appropriation  of  $195.25, 
to  abandon  it,  but  this  offer  was  not  accepted,  so  that  my 
judgment  was  for  the  larger  sum  with  costs.  I  had  nothing 
to  show  me  why  a  new  trial  was  ordered,  but  supposed, 
from  the  record  of  the  former  trial,  and  what  1  gathered 
from  counsel,  that  the  expenses  connected  with  the  sale  of 
goods  were  not  proved  at  the  former  trial  as  they  have 
been  in  the  present  trial." 

And  the  order  taken  thereon  was  as  follows  : — 

"It  is  ordered  that  the  above-named  plaintiffs  he  and  they 
are  hereby  at  liberty  to  sign  final  judgment  herein  for  the  said 
sum  of  $719.02,  and  costs  to  be  taxed  ;  and  also  the  costs  of 
the  counter-claim  herein,  which  said  counter-claim  is  hereby 
dismissed  with  costs." 

Shortly  before  the  case  came  on  forbearing,  the. follow- 
ing notice  was  served  upon  plaintiffs'  solicitor : — 

"  Take  notice  that  the  defendants  hereby  limit  their 
appeal,  of  which  notice  was  given  herein  by  notice,  dated 
the  13th  day  of  November,  1895,  in  the  manner  following 
— that  is  to  say,  that  the  defendants,  upon  said  appeal,  will 
contend  only  that  the  judgment  appealed  from  should  be 
varied  by  awarding  judgment  for  the  defendants  on  their 
counter-claim  herein  that  an  account  be  taken  of  the  goods 
covered  by  chattel  mortgage  from  the  defendants  to  the 
plaintiffs,  dated  the  3rd  day  of  February,  1892,  which  were 
sold  by  the  plaintiffs,  and  of  the  amount  realized  by  plain- 
tiffs therefrom,  and  of  the  amount  of  the  costs  in  connection 
with  seizure  and  sale  under  said  chattel  mortgage,  if  any, 
and  that  it  be  referred  to  a  referee  to  ascertain  said  amount 
and  the  amount  of  said  costs,  if  any,  and  that  said  amount, 
less  said  costs,  if  any,  together  with  defendants'  costs  of 
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counter-claim,  and  on  such  reference,  be  deducted  from  the 
amount  of  said  judgment  awarded  herein  in  favor  of  the 
plaintiffs  on  the  trial  of  this  action,  and  that  judgment  be 
entered  herein  for  the  defendants  against  the  plaintiffs  for 
the  balance  due  the  defendants  thereafter,  if  any ;  and*  take 
notice,  the  defendants  will,  on  the  hearing  of  said  appeal, 
move  said  Supreme  Court,  in  banco,  for  an  order  that  said 
judgment  appealed  from,  be  varied  accordingly,  and  that 
the  plaintiffs  pay  to  the  defendants,  the  costs  of  said  appeal, 
and  the  costs  of  defendants'  former  appeal  herein." 

The  plaintiffs  say  that  this  notice  amounts  to  an  aban- 
donment of  the  appeal  from  the  judgment  in  the  action  ; 
and  that  this  judgment  in  the  action  can  now  be  set  up,  and 
without  a  pleading,  as  an  estoppel  to  prevent  the  considera- 
tion of  an  appeal  from  the  judgment  upon  the  counter- 
claim. In  my  opinion,  if  it  is  to  have  any  legal  effect,  for 
there  is  no  rule,  as  there  is  in  some  courts,  providing  for 
such  a  notice,  this  is  not  the  proper  construction  to  be  given 
to  it.  In  practice  where  there  is  a  counter-claim,  there  is 
but  one  judgment,  one  notice  of  appeal,  and  one  execution. 
This  notice  asks  to  have  the  whole  judgment  varied.  It 
retains  the  whole  question  in  dispute,  and  has  pointed  to 
the  machinery  detailed  in  the  counter-claim  as  the  means 
for  working  out  the  variation  of  the  judgment.  This  is  to 
be  done  by  ordering  an  account  to  be  taken,  and  to  have 
the  amount  realized  from  the  security,  as  ascertained  by 
the  referee,  deducted  from  the  plaintiffs'  claim,  as  ascer- 
tained in  the  judgment.  This  does  not  admit  that  the 
amount  ascertained  in  the  judgment  in  the  action  may  stand 
and  be  entered  as  a  final  judgment.  It  rather  insists 
that  the  final  judgment  to  be  entered  in  the  case  is  to  be  an 
amount  reached  after  the  defendant  is  heard  upon  the 
accounts,  and  after  the  proper  deduction  is  made  from  the 
amount  ascertained  in  the  judgment,  which  it  does  not  dis- 
pute is  correct  in  regard  to  plaintiffs'  claim,  irrespective  of 
the  appropriation  which  it  asks  for.  No  line  is  drawn 
between  action  and  counter-claim.  It  is  not  material,  I 
think,  that  it  refers  to  the  counter-claim  for  working  out 
this  result.     It  might  have  asked  for  it  generally,  although 
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it  was  more  particularly  identified  by  reference  to  the 
counter-claim.  I  have  no  doubt  it  could  have  been  done 
under  what  were  formerly  called  equitable  defences.  And 
yet  this  practice  seems  most  analagous  to  the  old  practice. 
In  Wallingford  v.  Mutual  Society,  5  Appeal  Cases,  695, 
where,  in  an  action  on  mortgage  bonds,  defendant,  upon 
a  summary  application  for  judgment  before  defence,  claimed 
a  right  to  have  accounts  taken,  and  was  refused,  except  on 
unreasonable  terms,  the  order  was  set  aside.  Lord  Sel borne 
said  : — 

"  For  those  reasons,  I  think  the  order  of  Mr.  Justice 
Manisty  was  wrong,  and  that  the  true  course  would  have 
been  to  do  what  was  formerly  done  by  the  Court  of  Chan- 
cery in  most  cases  when  an  application  was  made  to  stay 
an  action  at  law  in  order  that  an  account  should  be  taken  in 
equity,  namely,  to  allow  judgment  to  be  signed  for  the  sole 
purpose  of  standing  as  an  additional  security  for  any  amount 
which  might  be  found  due  on  taking  the  account  without 
power  to  issue  execution  otherwise  than  by  leave  of  the 
court,  and  that  this  should  have  been  done  on  the  terms  of 
the  plaintiff  consenting  to  an  account  being  at  once  taken." 

In  my  opinion,  the  counter-claim  was  a  correct  mode  of 
asking  to  have  this  account  taken.  Here  a  mortgagee  has 
sold  under  his  security.  He  is  also  trying  to  recover  in  an 
action  the  whole  debt.  Then  there  are  accounts  to  be  taken, 
and  an  apportionment  of  the  expenses  between  two  securi- 
ties, and  an  appropriation  of  the  proper  amount  to  the 
satisfaction  of  the  first  security  ;  and  there  is  not  necessarily 
a  clear  line  to  be  drawn  between  the  goods  of  the  firm 
covered  by  the  first  instrument  and  those  in  the  second 
instrument.  This  would,  in  my  opinion,  have  justified  a 
suit  in  equity  under  the  old  practice,  and  therefore  a  counter- 
claim now,  and  this  brings  the  case  within  what  I  have 
cited  from  Lord  Sel  borne,  and  justifies  the  mode  pointed 
out  in  the  notice. 

I  do  not  propose  to  argue  the  question  from  the  other 

standpoint,  namely,  the  effect  of  having  two  distinct  issues 

in  the  same  case,  each  involving  the  same  disputed  matters, 

and,  after  judgment,  the  appellant  electing  to  abandon  one 

34— N.  S.  R.  28. 
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of  the  issues,  retaining  the  other  for  the  court  of  appeal. 
The  result  would  not,  I  humbly  think,  destroy  the  appeal 
altogether.  The  party  has  retained  a  clear  path  leading  to 
final  judgment  for  him.  A  final  judgment  in  a  court  of 
appeal,  frequently,  is  very  much  at  variance  with  interlocu- 
tory judgments  of  a  judge  which  were  never  appealed 
against.  If  the  doctrine  about  res  judicata,  or  rather  the 
analogous  bar,  for  it  is  in  the  same  action,  is  to  be  applied, 
then  the  doctrine  of  lis  pendens  may  have  to  be  applied, 
and  each  issue  thus  defeated. 

In  respect  to  the  expenses  of  the  sale,  a  good  ground 
has  been  made  out  for  opening  up  the  accounts.  There 
would  be  no  reason  for  holding  McPhee  bound  by  them, 
and  it  was  to  Cook's  interest  to  have  the  joint  property 
applied  to  his  debt.  There  are  items  which  cannot  be  sup- 
ported. One  item,  Mellish  &  Tobin,  $9.71,  is  not  proved. 
The  travelling  expenses  of  William  Patrick,  $34.76,  and  of 
J.  Vibert,  $35,  in  connection  with  the  sale,  cannot  be  justi- 
fied on  the  evidence  as  it  is  at  present,  particularly  as  the 
solicitor's  bill  for  costs  and  disbursements  in  the  same 
matter  are  $122.75  and  $30.00.  All  of  these  items  would 
form  a  proper  subject  for  the  consideration  of  a  referee. 

In  my  opinion  the  appeal  must  be  allowed  with  costs, 
the  judgment  varied  as  indicated,  and  a  reference  ordered. 

Ritchie,  J.,  concurred. 

Meagher,  J. — The  judgment  in  the  plaintiffs'  favor  for 
the  amount  awarded  was,  I  am  convinced,  incorrect.  I  say 
it  with  all  due  deference.  The  plaintiffs  were,  amongst 
other  things,  allowed  charges,  or  deductions,  from  the  pro- 
ceeds of  the  sale,  some  of  which  were  not  proved,  and  others 
of  which  should  not  have  been  allowed  even  if  proved. 

I  have  very  serious  doubts  as  to  the  effect  of  the  notice 
given  by  the  defendant  subsequent  to  his  appeal,  but  I  think 
a  fairer  measure  of  justice  will  be  attained  by  the  course 
suggested  in  the  opinion  which  has  been  read.  I  am  the 
more  ready  to  forego  my  doubts  and  to  abstain  from  a  for- 
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nial  dissent,  because  I  am  convinced  that  the  judgment 
under  review,  if  not  controlled  so  as  to  work  out  the  rights 
of  the  parties  on  an  equitable  basis,  will  do  an  injustice. 

T  therefore  agree,  but  not  without  doubts,  to  the  course 
indicated. 


Whitford  v.  Zinc. 

Before  Ritchie,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Defence. — Motion  to  set  oxide — Affidavit  in  reply — Cross-examination  on — 

Notice — Result  of  omission  to  give— Failure  of  defendant  to  appear — 

O.  36,  R.  28 — Counter-claim — To  be  treated  as  if  it  were  a  cross 

action — No  authority  for  dismissing  summarily. 

Plaintiff  moved  to  set  aside  as  false,  frivolous,  and  vexatious,  and  pleaded 
merely  for  delay,  the  defence  to  an  action  on  two  promissory  notes, 
and  also  the  counter-claim  pleaded  to  the  action.  On  the  hearing  of 
the  motion  an  affidavit  of  defendant  was  produced  in  reply  to  the 
affidavits  read  on  behalf  of  plaintiff,  in  which  defendant  swore,  among 
other  things,  that  there  was  no  consideration  for  the  notes,  that  his 
signatures  were  obtained  by  fraud  and  misrepresentation,  and  that  at 
the  lime  the  notes  were  made  he  was  ill  and  had  been,  as  he  believed, 
of  unsound  mind.  Plaintiffs  counsel  thereupon  applied  for  leave  to 
cross-examine  defendant  on  his  affidavit,  which  was  granted,  and  a  time 
was  fixed  for  defendant's  appearance  before  the  court  for  examination, 
but  no  order  was  taken  out  or  notice  in  writing  served.  Defendant, 
having  failed  to  appear,  his  affidavit  was  rejected,  and  all  the  para- 
graphs of  his  defence  and  the  counter-claim  were  ordered  to  be  struck 
out. 

Held,  that  Order  36,  Rule  28,  applied,  and  that,  as  the  notice  in  writing 
required  by  the  rule  was  not  given,  the  affidavit  was  improperly 
rejected. 

Held,  also,  that  the  allegations  in  the  affidavit  were  sufficient  to  prevent 
the  setting  aside  of  the  defence,  and  that  the  cause  should  have  been 
allowed  to  go  to  trial. 

Held,  also,  that  the  counter-claim  must  be  considered  as  if  it  were  a  cross 
action,  and  that  there  was  no  authority  for  summarily  dismissing  it. 

Appeal  from  the  judgment  of  Weatherbe,  J.,  striking 
out  the  defence  and  counter-claim  pleaded  by  defendant 
and  giving  judgment  in  plaintiffs  favor  for  the  sum  of 
$704.83  and  costs  in  an  action  on  several  promissory  notes, 
and  for  goods  sold  and  delivered. 

The  facts  are  sufficiently  set  out  in  the  judgment  of 
Ritchie,  J. 

1896,  March  18th.  J.  A.  Maclean,  Q.  C,  in  suppoit  of 
appeal. 

F  B.  Wade,  Q.  C.,  and  V.  J.  Paton,  contra. 
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189G,  May  18th.  Ritchie,  J.  The  claim  in  this  case 
is  for  goods  sold  and  delivered,  and  the  amount  of  two 
promissory  notes  to  which  defendant  pleaded  a  defence  and 
counter-claim.  The  plaintiff  moved,  before  the  court  at 
Bridgewater,  to  have  this  defence  and  counter-claim  set 
aside  as  false,  frivolous  and  vexatious,  and  pleaded  merely 
for  delay. 

On  the  hearing  of  the  motion  an  affidavit  of  the  defend- 
ant was  produced  in  reply  to  those  used  on  the  part  of  the 
plaintiff.  The  plaintiff's  counsel  then  asked  for  leave  to 
cross-examine  the  defendant  on  his  affidavit,  which  was 
granted. and  a  time  was  appointed  for  the  defendants  attend- 
ance before  the  court  for  such  cross-examination.  This  order 
was  made  in  the  presence  of  defendant's  solicitor,  but  no 
order  seems  to  have  been  taken  out. 

The  defendant  did  not  attend  at  the  time  appointed  for 
his  cross-examination,  and  an  order  was  made  striking  out 
his  defence  and  counter-claim.  From  this  order  an  appeal 
has  been  asserted  to  this  court.  It  must,  I  think,  be  assumed 
that  the  defendant's  affidavit  was  rejected  altogether  because 
he  did  not  attend  for  cross-examination,  for,  if  this  affidavit 
had  been  received,  there  seems  to  be  *no  good  grounds  for 
making  the  order,  and  no  reasons  have  been  given  for  the 
judgment. 

Order  36,  Rule  1,  (E.  521)  provides  that  lf  upon  any 
motion,  petition  or  summons,  evidence  may  be  given  by 
affidavit,  but  a  court  or  a  judge  may,  on  the  application  of 
either  party,  order  the  attendance  for  cross-examination  of 
fche  person  making  any  such  affidavit." 

Order  35,  Rule  21  (E.  594)  provides  that  "the  prac- 
tice with  reference  to  the  examination,  cross-examination, 
and  re-examination  of  witnesses  at  a  trial  shall  extend  and 
be  applicable  to  evidence  taken  in  any  cause  or  matter  at 
any  stage." 

The  provisions  of  Order  36,  Rule  28  (E.  548)  are 
to  this  effect : — "  When  the  evidence  is  taken  by  affidavit, 
any  party  desiring  to  cross-examine  a  deponent  who  has 
made  an  affidavit  filed  on  behalf  of  the  opposite  party,  may 
serve  upon  the  party  by  whom  such  affidavit  has  been  filed, 
a  notice  in    writing,  requiring  the  production  of  the  depo- 
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nent  for  cross-examination  at  the  trial  ;  such  notice  to  be 
served  at  any  time  before  the  expiration  of  fourteen  days 
next  after  the  end  of  the  time  allowed  for  filing  affidavits 
in  reply,  or  within  such  time  as  in  any  case  the  court  or  a 
judge  may  specially  appoint;  and  unless  such  deponent  is 
produced  accordingly,  his  affidavit  shall  not  be  used  as 
evidence,  unless  by  the  special  leave  of  the  court  or  judge. 
The  party  producing  such  deponent  for  cross-examination 
shall  not  be  entitled  to  demand  the  expenses  thereof  in  the 
first  instance  from  the  party  requiring  such  production." 

In  Mansel  v.  Clanricarde,  54  L.  J.,  Ch.  982,  in  which 
the  question  arose  on  an  affidavit  in  support  of  an  interlocu- 
tory motion  before  trial,  it  was  held  that  the  practice  under 
Order  36,  Rule  28,  in  relation  to  the  cross-examination 
of  persons  making  affidavits,  was,  by  Order  35,  Rule 
21,  made  applicable  to  all  affidavits,  viz.,  those  made  before 
or  after  the  trial,  as  well  as  those  made  to  be  used  in  evi- 
dence on  cho  trial. 

In  Goucher  v.  Coucher,  1 1  Appeal  Cas.,  541,  the  question 
arose  in  relation  to  the  cross-examination  on  an  affidavit 
used  on  enquiry  after  decree.  The  vice-chancellor  would 
not  allow  the  affidavits  to  be  read,  but  the  court  of  appeal 
reversed  his  decision,  and  the  reversal  was  confirmed  by  the 
House  of  Lords.  Although  the  question  is  not  absolutely 
decided  in  this  case,  the  judgments  in  both  appeal  courts 
proceed  on  the  assumption  that  Order  36,  Rule  28,  was, 
by  virtue  of  Order  35,  Rule  21,  made  applicable  to  such 
an  enquiry,  and  the  notice  of  cross  examination  not  having 
been  given  in  accordance  with  Order  36,  Rule  28,  the 
affidavit  was  improperly  rejected. 

Before  the  Judicature  Act,  the  rule  in  force  in  the  Court 
of  Chancery,  in  relation  to  cross-examination  on  affidavits, 
was  very  similar  to  Rule  28  above  mentioned,  Daniel,  C.  P., 
4  Am.  ed.,  913-4.  And  the  case  of  O'Callaghan  v.  Barnard, 
Weekly  Rep.,  1875,37,  cited  on  behalf  of  respondent,  if 
not  under  the  old  rule,  is  no  authority  for  the  proposition 
that  the  affidavit  may  be  rejected,  although  the  rule  as 
regards  notice  had  not  been  complied  with  for  it  does  not 
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appear  from  that  case  that  there  were  any  omissions  or 
irregularities  in  this  respect. 

In  my  opinion,  Rule  28  of  Order  36  applies  to  the 
case  under  consideration, and  as  the  notice  in  writing  required 
by  that  rule  had  not  been  given,  the  affidavit  was  improperly 
rejected,  if  such  rejection  took  place. 

If  the  affidavit  of  the  defendant  is  to  be  considered,  I 
think  the  allegations  therein  contained  are  sufficient  to 
prevent  the  setting  aside  of  the  defence  as  false,  frivolous 
and  vexatious,  and  the  cause  should  have  been  allowed  to 
go  to  trial. 

The  order  appealed  from  directs  also  that  the  counter- 
claim should  be  struck  out ;  this,  I  think,  cannot  be  done 
on  the  ground  that  it  is  false,  frivolous  and  vexatious,  and 
pleaded  merely  for  delay.  It  seems  to  have  been  settled 
in  McGoivem  v.  Middlctov,  11  Q.  B.  D.,  464,  that  all 
proceedings  on  a  counter-claim  must  be  considered  as  if  it 
were  a  cross  action,  and  there  is  no  authority  that  I  am 
aware  of  for  summarily  dismissing  an  action  on  such  a 
ground. 

The  appeal  will  be  allowed  with  costs. 
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Lantz  v.  Morse. 

Before  Wkathekbe  and  Townshbnd,  J  J.,  Graham,  E.  J.,  and  Meagher, 
and  Henry,  J  J. 

Bill  o/  Sale — Affidaint — Fo)tn  of— Words  "as  nearly  an  may  be" — B.  S.t 
(5th  series Jt  c.  92,  ss.  1,  4,  5,  and  11. 

A  bill  of  sale  was  given  by  P.  to  plaintiff  (I)  for  the  purpose  of  securing 
repayment  of  a  debt  of  $50.  (2)  For  the  purpose  of  securing  plaintiff 
against  liability  as  indorser  on  two  promissory  notes.  The  affidavit 
made  in  connection  with  the  bill  of  sale  was  framed  to  cover  both 
transactions,  but  was  not  in  accordance  with  the  requirements  of  the  Act 
with  respect  to  the  debt  intended  to  be  secured,  and  could  be  made  to 
apply  to  the  liability  as  indorser,  against  which  it  was  intended  to 
protect  plaintiff,  only  by  striking  out  certain  words,  and  treating  them 
as  surplusage,  and  by  making  other  alterations. 

Held,  following  Archibald  v.  Hubley,  18  S.  C.  C,  116  ;  Phinney  v.  Morse, 
22  S  C.  C,  563  ;  and  Roberts  v.  Creighton,  24  S.  C.  C,  69,  that  the 
affidavit  was  not  "  as  nearly  as  may  be  "  in  accordance  with  the  forms 
prescribed  by  the  statute  R.  S.,  (5th  series),  c.  92,  sections  4,  5,  and  11. 

Held,  also,  that,  under  the  decisions  referred  to,  the  court  had  no  power  to 
strike  out  words,  or  make  other  alterations,  with  the  view  ot  making 
the  affidavit  effective  as  to  the  liability  as  indorser. 

Held,  also,  that  the  necessity  for  an  affidavit  was  not  dispensed  with  by 
the  fact  that  the  instrument  was  not  intended  exclusively  for  the  pur- 
poses mentioned  in  s.  4  or  a.  5,  but  combined  them  both. 

Per  VYeatuerbe,  J.,  dissenting. 

Held,  that  as  the  instrument  was  not  one  that  came  within  s.  4  or  s.  5  of 
the  Act,  it  was  not  one  in  respect  to  which  an  affidavit  or  affidavits 
could  be  framed  under  the  decisions  referred  to. 

Held,  also,  that  the  instrument  was  clearly  covered  and  protected  by  s.  1 
of  the  Act,  and  having  been  filed  with  the  registrar  of  deeds,  as 
required  by  that  section,  was  ample  to  authorize  judgment  for  plaintiff. 

This  was  an  action  brought  by  plaintiff  against  defend- 
ant, the  sheriff  of  the  County  of  Annapolis,  to  recover  the 
value  of  certain  goods,  of  which  plaintiff  held  a  chattel 
mortgage,  which  were  levied  upon  by  defendant,  and  sold 
under  execution  issued  upon  a  judgment  recovered  against 
A.  W.  Phinney,  the  mortgagor. 

The  principal  ground  of  defence  was,  that  the  affidavit 
to  the  chattle  mortgage,  or  bill  of  sale  was  not  "  as  nearly  as 
may  be,  in  the  form  of  schedule  '  A/  or  schedule  f  B,'  to 
chapter  92  of  the  Revised  Statutes  of  Nova  Scotia,  (5th 
series),  nor  in  compliance  with  sections  4»  and  5  of  said 
chapter. 
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(a)  Because  it  did  not  allege  that  the  said  debt  was 
justly  and  honestly  due,  and  owing  by  the  mortgagor  to 
the  mortgagee. 

(b)  Because  it  did  not  allege  that  the  said  chattel 
mortgage  was  executed  in  good  faith,  and  not  for  the  pur- 
pose of  protecting  the  property  mentioned  therein  against 
the  creditors  of  the  mortgagor. 

(a)  Because  section  11  of  said  chapter  92  had  not  been 
complied  with. 

The  material  portions  of  the  bill  of  sale  and  affidavit 
will  t»e  found  in  the  judgment  of  Graham,  E.  J. 

This  was  an  appeal  from  the  judgment  of  Savary, 
C.  C.  J.,  for  plaintiff'  for  a  portion  of  the  amount  claimed. 

189G,  January  20th.  J.  J.  Ritchie,  Q.  C,  in  support  of 
appeal 

W.  E.  Roscoe,  Q.  C,  contra. 

1896,  May  18th.  Graham,  E.  J.— This  is  a  contest 
between  the  mortgagee  of  personal  property  and  the  sheriff 
who  seized  it  under  execution,  as  to  the  validity  of  an 
affidavit  of  bona  fides  accompanying  the  mortgage.  The 
instrument  was  given  to  secure  to  the  mortgagee  repayment 
of  a  debt  of  $50.  Under  sections  4  and  11  of  the  Bills  of 
Sale  Act,  an  affidavit  as  nearly  as  may  be  in  form  "  A  "  is 
requited  to  accompany  such  an  instrument.  It  was  also 
given  for  the  purpose  of  securing  the  mortgagee  against 
liability  in  respect  to  two  accommodation  indorsements 
upon  notes  for  S 1 60  and  $1 00  respectively.  Under  sections 
5  and  11  of  that  act,  a  recital  of  the  transaction  in  the 
instrument  is  required,  and  an  affidavit  as  nearly  as  may 
be  in  form  "  B  "  is  necessary.  In  this  case  an  attempt  was 
made  to  comply  with  the  three  sections  referred  to  by  the 
use  of  one  instrument  and  one  affidavit. 

The  chattel  mortgage,  in  so  far  as  it  sets  forth  the  trans- 
action, is  as  follows  : 

"  Know  all  men  by  these  presents  that  I,  Arthur  W. 
Phinney,  of  Middleton,  in  the  County  of  Annapolis,  justice 
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of  the  peace,  hereinafter  called  the  grantor,  in  consideration 
of  Silas  R  Lantz..  of  Middleton,  in  the  County  of 
Annapolis,  and  Province  of  Nova  Scotia,  merchant,  becom- 
ing surety  for  me  as  indorser  on  two  promissory  notes 
made  by  me,  the  said  grantor,  payable  at  the  Commercial 
Bank  of  Windsor,  Middleton,  one  note  for  the  sum  of  one 
hundred  and  sixty  dollars,  drawn  on  four  months  and 
dated  April  13th,  1894,  the  second  note  for  the  sum  of  one 
hundred  dollars  and  drawn  on  three  months  and  dated 
June  28th,  1894,  and  for  the  further  sum  of  fifty  dollars, 
lawful  money  of  Canada  to  me  in  hand  well  and  truly  paid 
by  the  said  Silas  R.  Lantz,  at  or  before  the  ensealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold  and  by  these 
presents,  do  grant,  bargain  and  sell  unto  the  said  Silas  R. 
Lantz,  hereinafter  called  the  grantee,  the  following  per- 
sonal property,  viz. :  '' 

"...  Provided,  nevertheless,  that  if  the  said  grantor, 
his  heirs,  executors  or  administrators  shall  well  and  truly 
pay  unto  the  said  grantee,  his  heirs,  executors,  adminis- 
trators or  assigns,  the  sum  of  fifty  dollars,  lawful  money  of 
Canada,  with  lawful  interest  thereon  from  this  date,  in 
twelve  months  from  the  date  hereof,  and  shall  also  well 
and  truly  pay,  at  the  Commercial  Bank  of  Windsor, 
Middleton,  the  sum  of  two  hundred  and  sixty  dollars, 
according  to  the  terms  of  two  notes  mentioned  in  the  fore- 
going chattel  mortgage,  and  for  which,  the  within  named 
mortgagee  is  liable  for  the  mortgagor,  as  indorser,  then 
this  conveyance  shall  be  void." 

This  is  the  affidavit : 

"  I,  Arthur  W.  Phinney,  of  Middleton,  in  the  County  of 
Annapolis,  and  Province  of  Nova  Scotia,  (justice  of  the 
peace),  make  oath  and  say  :  I  am  the  mortgagor  mentioned 
in  the  accompanying  chattel  mortgage.  The  mortgage 
hereto  annexed,  truly  sets  forth  the  agreement  entered  into 
between  the  parties  and  truly  states  the  extent  of  the 
liability  intended  to  be  created  and  covered  by  said 
mortgage,  and  that  such  mortgage  was  executed  in  good 
faith,  and  for  the  express  purpose  of  securing  the  mortgagee 
repayment  of  the  sum  of  fifty  dollars  lawful  money  with 
interest,  as  well  also,  of  securing  the  mortgagee  against 
the  payment  of  the  amount  of  the  liability  of  the 
mortgagee,  for  the  mortgagor,  as  indorser  on  the  two 
notes  for  one  hundred  dollars,  and  one  hundred  and  sixty 
dollars  respectively,  as  mentioned  in  the  foregoing  chattel 
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mortgage,  and  not  for  the  purpose  of  securing  the  goods 
and  chattels  mentioned  therein  against  the  creditors  of  the 
mortgagor,  nor  to  prevent  such  creditors  from  recovering 
any  claims  they  may  have  against  such  mortgagor." 

It  is  admitted  that  the  affidavit  in  respect  to  the 
indebtedness  of  $50  is  not  in  compliance  with  the  act.  But, 
it  is  contended  that  the  mortgage  is  good,  pro  tanto.  That 
in  "so  far  as  it  secures  the  liability  incurred  by  indorsing 
the  notes,  the  affidavit  is  good,  as  to  that,  under  sections 
five  and  eleven,  and,  therefore,  a  subsequent  creditor  must 
take  notice  of  the  good  part,  and  satisfy  that  part  of  the 
consideration,  if  he  wishes  to  apply  or  secure  the  property 
to  the  satisfaction  of  his  own  claim.  The  learned  judge  of 
the  county  court  for  District  No.  3  has  upheld  the  instru- 
ment to  this  extent,  and  there  is  an  appeal. 

I  am  of  opinion  that  the  decisions  of  the  Supreme 
Court  of  Canada  control  this  case.  I  refer  to  Archibald  v. 
Hubley,  18  S.  C.  C,  1 16  ;  Phinney  v.  Morse,  22  S.  C.  C,  563  ; 
and  Reed  v.  Creighton,  24  S.  C.  C,  69.  The  construction  of 
this  act  adopted  by  that  court  is  in  effect :  that  if  the 
affidavit  does  not  follow  the  requirements  of  the  appro- 
priate section  (4  or  5,  as  the  case  may  be),  and  also  is 
not  as  nearly  as  may  be  in  the  appropriate  form  (A  or  B), 
then  it  is  not  effective  as  against  creditors.  And  further, 
that  a  departure  from  the  form  of  affidavit,  although  it  can 
not  be  said  to  alter  the  legal  effect  of  the  document,  yet 
renders  it  void. 

Putting  this  case  at  its  best  for  the  person  defending 
the  instrument,  there  must,  at  least,  be  a  compliance  with 
sections  five  and  eleven  requiring  form  "  B,M  The  learned 
judge  of  the  county  court  says: 

"  Here  if  we  strike  out  the  words  "  repayment  of  the 
sum  of  fifty  dollars  lawful  money  with  interest  as  well 
also  of  securing  the  mortgagee,"  we  have  a  complete  affidavit 
in  the  form  "  B,"  applicable  to  a  definite  portion  of  the 
consideration  or  one  of  the  considerations,  for  the  chattel 
mortgage.  I  cannot  see  why  those  words  may  not  be 
rejected  as  surplusage,  and  the  legal  title  to  the  goods  be 
held   vested    in  the   plaintiff  as  mortgagee  to  secure  him 
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against  the  liability  for  the  $260  indorsements,  ut  res  tnagis 
valeat  quam  pereat" 

Now,  unfortunately,  we  cannot  strike  out  words  and 
treat  them  as  surplusage,  and  it  is  because  of  these 
decisions.  And  if  they  were  struck  out  it  would  make  the 
affidavit  untrue.  It  is  true  as  it  stands,  namely  that  the 
mortgage  was  given  for  the  express  purpose  of  securing  (1) 
repayment  of  the  debt,  (2)  in  respect  to  the  liability  as 
accommodation  indorser.  It  would  require  other  altera- 
tions tcr  make  it  true  if  we  reject  these  words  as  surplusage- 
And,  in  my  opinion,  under  the  decisions  in  question,  the 
lack  of  these  alterations  cannot  be  disregarded. 

It  has  been  suggested  since  the  argument  that  the 
instrument  is  not  within  the  provisions  of  the  act,  and  does 
not  require  an  affidavit,  because  it  is  not  an  instrument 
given  exclusively  for  the  purposes  mentioned  in  section 
four  or  in  section  tive,  but  combines  both.  I  agree  that  if 
the  forms  of  the  affidavits  could  not  be  varied  the  argu- 
ment as  to  the  inapplicability  of  either  section  would 
prevail.  Both  provisions  simply  could  not  be  complied 
with.  Of  course,  it  might  be  held,  that  even  in  that 
case  you  must  have  two  instruments  for  the  transaction 
But  the.  affidavit  is  only  required  to  be  a*  nearly  as  may 
be  in  the  forms  in  schedules  "  A  "  and  "  B  "  respectively. 

And  there  is  authoiity  on  this  point.  In  Reed  v. 
Greighton,  24  S.  C.  C,  69,  the  instrument  was  given  for 
both  purposes,  namely,  to  secure  a  debt  and  also  to  secure 
a  liability  in  respect  to  indorsements.  If  the  argument 
now  set  up  was  good,  that  instrument  would  have  escaped 
destruction.  Mr.  Justice  Sedgewick  in  the  Supreme  Court 
of  Canada  said : 

11  The  question  then  is,  is  this  affidavit  as  nearly  as  may 
be  in  the  forms  in  schedules  '  A  '  and  *  B.'  In  my  view  it  is 
not.  There  would,  in  my  judgment,  have  been  no  obstacle 
(so  far  as  the  evidence  goes),  in  the  way  of  the  mortgagor 
swearing  to  an  affidavit  in  which  the  first  form  might  be 
used  in  relation  to  the  existing  debt  and  the  second  form 
in  relation  to  the  existing  notes." 
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There  may  be  a  difficulty  about  complying  with  it,  but 
it  is  not  an  insuperable  difficulty.  However,  I  think,  that 
section  four  does  not  refer  solely  to  instruments  which  are 
given  exclusively  for  a  consideration  due  and  owing  by  the 
grantor  to  the  grantee,  nor  section  five  solely  to  instru- 
ments which  are  g  ven  exclusively  for  securing  the 
mortgagee  against  indorsements  or  other  liability  by  him 
incurred  for  the  mortgagor. 

I  shall  not  argue  the  point,  but  an  easy  evasion  of 
the  act  might  be  effected  if  it  were  held  that  instruments 
not  given  exclusively  for  one  purpose,  did  not  come  under 
its  provisions.  Indeed,  if  there  is  any  usefulness  in  the 
act,  such  a  construction  would  greatly  minimize  it. 

The  appeal  must  be  allowed  and  judgment  entered  for 
the  defendant  with  cost?. 

Townshend,  Meagher  and  Henry,  J  J.,  concurred. 

Weatherbe,  J. — Section  4,  of  chapter  92,  provides  for 
an  affidavit  to  accompany  every  bill  of  sale,  other  than 
those  to  secure  future  advances,  or  against  the  indorsement 
of  bills  or  other  liability  incurred  for  the  mortgagor,  and 
section  5  makes  a  like  provision  for  the  latter  classes  of 
bills  of  sale. 

By  section  11  the  form  of  affidavit  required  by  section 
4  is  provided,  and,  by  the  same  section  a  slightly  different 
form  of  affidavit  (substantially  the  same),  as  required  by 
section  5  is  provided,  the  forms  to  be  as  nearly  as  may 
be  in  the  schedules. 

The  Supreme  Court  of  Canada  seems  to  have  held  by 
various  decisions,  which  I  will  assume,  preclude  the 
necessity  on  our  part,  in  this  case  for  independent  exercise 
°f  judgment,  that  these  forms  must  in  the  respective  cases 
be  literally  adhered  to. 

The  plaintiff,  in  the  language  of  the  statement  of  claim, 
in  the  present  case  had, '  on  or  about  the  16th  day  of  July, 
A.  D.,  1894,  advanced  to  Arthur  W.  Phinney  at  various 
times  previous  to  the  said   16th  day  of  July,  1894,  various 
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sums  of  money,  and  indorsed  notes  for  the  said  Arthur  W. 
Phinney,  aggregating  the  sum  of  three  hundred  and-  ten 
dollars,  and  took  for  security  for  the  repayment  of  said 
sums  as  aforesaid  a  chattel  mortgage  as  security  to  cover 
both  the  above  described  transactions. 

There  is  nothing  in  the  law  to  prevent  such  a  bill  of 
sale  as  this,  but  it  comes  neither  within  section  4  nor  section 
5.  Nor  could  by  any  contrivance  an  affidavit  or  affidavits 
under  the  authorities  referred  to  be  framed  to  sustain  such 
an  instrument  on  the  registry. 

The  conveyance,  however,  is  by  the  terms  of  section  one 
of  the  act  clearly  covered  and  protected,  and  having  been 
filed  with  the  registrar  of  deeds,  as  that  section  requires,  is, 
I  think,  ample  to  authorize  judgment  for  the  plaintiff. 

If  this  were  not  so,  we  should  be  compelled  to  hold 
that  the  legislature,  by  the  enactment  of  sections  4  and  5, 
intended  to  destroy  the  validity  of  bills  of  sale  not  con- 
fined to  the  definition  in  one  or  other  of  the  sections.  To 
effect  such  an  object  we  surely  should  require  language 
adapted  to  such  a  purpose.  A  vague  and  shadowy  pre- 
sumption would  never  do  in  such  a  case.  When  the 
negotiations  and  transactions  between  parties  previous  to 
those  enactments  covered  all  that  is  now  defined  and  pro- 
vided in  both  sections  four  and  five  in  the  ordinary  course 
of  conveyancing,  one  instrument  would  have  embraced  the 
entire  security.  I  think  it  will  hardly  be  said  that  the 
legislature  intended  by  the  change  involved  in  these  enact- 
ments to  require  two  instruments  in  every  such  case,  and, 
that  if  one  should  be  made  embracing  both  transactions  it 
would  be  invalid. 

I  am  well  aware,  it  may  be  said,  there  can  be  little 
reason  given  why  the  legislature  should  require  an  affidavit 
in  each  of  the  class  of  transactions  comprised  respectively 
in  sections  4  and  5,  and  none  where  all  these  transactions 
happen  to  be  the  subject  of  a  single  transfer  between  two 
parties,  or  in  other  words,  none  under  section  1,  Indeed, 
that  is  all  that  can  be  said.  I  can  see  less  reason,  however, 
for  requiring  two  conveyances  where  one  formerly   was 
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sufficient,  and  where  there  was  no  necessity  whatever  for 
requiring  the  trouble,  expense  and  annoyance  attending  the 
preparation,  execution  and  registry  of  two  conveyances  with 
two  affidavits. 

Suffice  it  to  say,  it  completely  satisfies  every  word  of 
the  act  to  hold  that  where  parties  are  dealing  with  the 
subject  matter  of  cither  section  4  or  5,  one  instrument 
with  one  affidavit  is  feasible,  and  wherever  an  instrument 
is  required,  not  defined  in  either  of  these  sections,  section  1, 
with  the  interpretation  clause  is  ample  to  meet  the  case. 

It  cannot  in  any  view  be  said  that  the  conveyance 
under  consideration  is  one  within  the  purview  either  of 
section  4  or  section   5.     It  clearly  comes  within  section  1. 

I  am  much  much  more  willing  to  believe  that  the 
legislature  intended  only  where  two  parties  had  occasion 
to  call  into  operation  a  single  conveyance,  either  one  under 
section  4  or  one  under  section  5  that  these  clauses  and  the 
affidavits  referred  to  therein,  were  to  have  effect,  than  to 
conclude  that  the  intention  aimed  at  was  that  in  all  cases 
men  of  business,  in  affairs  involving  more  complicated 
transactions  than  one  involved  in  either  of  the  single  cases 
mentioned,  should  be  obliged  to  resort  to  the  unprecedented 
expedients  of  two  or  three  conveyances  and  two  or  three 
affidavits,  and  two  or  three  cases  of  registry,  even  though 
the  amount  involved  might  not  exceed  the  solicitors 
and  registrar's  fees  of  the  complicated  and  intolerable 
practice  contended  for  in  the  part  of  defendant's  counsel* 

Of  course,  this  view  is  based  on  the  understanding  that 
an  affidavit  cannot,  under  the  authority  of  the  Supreme 
Court  of  Canada  be  framed  from  the  two  forms  referred 
to. 
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Ross  v.  Blake. 

~  Before  Ritchie,  J.,  Graham,  E.  J.,  and  Henry,  J. 

Certiorari  — ATo  general  jurisdiction  on  part  of  County  Court  judges  to  issue — 

Prohibition — County  Court  Consolidation  Act— Acts  of  1889,  c.  9— 

Amending  Act,  Acts  of  189,5 ,  c.  28 \  8.  64. 

A  writ  of  certiorari  waa  issued  out  of  the  County  Court  for  District  No.  5, 
of  which  the  County  of  Cumberland  forms  a  part,  for  the  return  into 
the  County  Court  of  the  original  writ  of  summons,  entry  of  judgment, 
and  other  proceedings  in  a  cause  tried  before  a  justice  of  the  peace  for 
the  county,  the  amount  invo  ved  being  below  the  jurisdiction  of  the' 
County  Court. 

Held,  allowing  a  writ  of  prohibition,  that  the  judges  of  the  County  Court 
have  no  general  jurisdiction  to  bring  up  causes  by  certiorari,  either 
under  the  County  Court  Consolidation  Act,  1889,  Acts  of  1889,  c.  9,  or 
under  the  amending  Act,  Acts  of  1895,  c.  28,  s.  64. 

Held,  also,  that  such  jurisdiction  must  be  conferred  by  express  words, 
and  was  not  to  be  inferred  from  expressions  indicating  an  opinion  on 
the  part  of  the  legislature,  when  the  amending  Act  was  passed,  that 
such  jurisdiction  already  existed. 

This  cause  was  tried  before  D.  J.  Taylor,  a  justice  of  the 
peace,  in  Cumberland  County,  at  Parrsboro  in  September, 
1895,  and  judgment  was  given  for  the  plaintiff  against  the 
defendant  for  $15  debt,  and  costs.  No  appeal  was  taken 
and  the  judgment  was  still  outstanding. 

At  the  instance  of  the  defendant  and  upon  the  order  of 
the  county  court  judge  for  District  No.  5,  of  which  the 
County  of  Cumberland  forms  a  part,  a  writ  of  certiorari 
was  issued  out  of  that  court  in  November,  1895,  directed 
to  the  justice,  commanding  him  to  return  the  original  writ 
of  summons,  the  entry  of  the  judgment,  and  all  the  other 
papers  and  proceedings  in  the  cause.  The  justice  returned 
all  the  papers  to  the  county  court  at  Amherst. 

Notice  of  motion  to  quash  the  judgment  was  given,  and 
a  motion  was  accordingly  made  before  the  county  court 
judge.  The  solicitor  of  the  plaintiff  challenged  the  juris- 
diction of  the  judge,  but  the  judge  determined  to  hear  the 
motion,  and  adjourned  the  hearing  thereof  to  Tuesday,  the 
24th  of  March.  On  the  21st  of  March,  a  motion  for  a 
writ  of  prohibition  was  made  before  this  court. 
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1896,  March  2 1st.  W.  A.  Ritchie,  Q.  C,  in  support  of 
appeal. 

H.  Mclnnes,  contra. 

1896,  May  18th.  Henry,  J.  We  are  of  opinion  that 
the  writ  of  prohibition  should  be  allowed.  Two  questions 
were  raised  at  the  argument : 

1st.  As  to  whether  the  county  court  has  jurisdiction 
to  grant  certiorari  generally,  or  only  to  a  limited  extent, 
as  ancillary  to  its  other  jurisdiction,  as  for  instance,  in  con- 
nection with  the  liberty  of  the  subject  and  appeal. 

2nd.  As  to  whether,  assuming  the  first  question  to  be 
answered  in  the  affirmative,  there  is  jurisdiction  in  the 
county  court  to  grant  a  certiorari,  where  the  amount 
involved  is  under  the  lower  limit  of  the  jurisdiction  of  that 
court. 

As  the  main  question  must  be  answered  in  the  negative, 
it  is  unnecessary  and  would  be  out  of  place  to  discuss  the 
other.  The  contention  in  favor  of  the  jurisdiction  was 
based  upon  sections  26  and  38  of  the  County  Court  Act 
(1S89)  and  chapter  28  of  the  acts  of  1895.  The  principal 
provision  to  be  considered  is  section  38  of  the  main  act.  It 
is  as  follows  : — 

11  Writs  of  certiorari  shall  issue  from  the  county  court 
of  the  county  where  the  original  cause  originated  or  was 
tried,  in  the  same  manner  as  writs  of  certiorari  from  the 
supreme  court." 

As  to  this,  it  is  to  be  noted  that  jurisdiction  to  grant 
certiorari  being,  in  the  absence  of  statutory  provision, 
exclusively  a  matter  belonging  to  superior  courts,  the  grant 
of  jurisdiction  of  this  important  supervisory  character, 
should  be  found  in  clear  terms.  A  distinct  and  unequivocal 
enactment  is  required  for  the  purpose  of  either  adding  to 
or  taking  from  the  jurisdiction  of  a  court  of  law.  Hard- 
castle  Statute  Law,  139  ;  Grove,  J.,  in  Cousins  v.  Lombard 
Bank,  1  Ex.  D.,  406  ;  Smith  v.  Brown,  L.  R.  6,  Q.  B.,  729  j 
Atty-General  v.  Sillem,  10  H.  L.  G,  704. 

Now,  section  38  may  be  read  and  construed  in  con- 
nection   with   and  in  aid    of  the  next   preceding    section, 
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which  gives  to  the  county  court"and  its  judges  the  juris- 
diction and  powers  exercised  by  the  supreme  court  and  its 
judges,  under  chapter  117  of  the  Revised  Statutes,  "  Of 
securing  the  liberty  of  the  subject."  And  even  if  we  did 
not  find  this  section  where  it  is,  it  would  seem  to  me  to  fall 
short  of  investing  the  county  court*with  the  jurisdiction 
contended  for,  partly  because  the  words  are  by  no  means 
apt  to  indicate  so  comprehensive  an  intention,  but  prin- 
cipally because  we  can  find  scope  for  the  words  used,  by  con- 
fining their  operation  to  the  project  of  empowering  the 
county  court  to  assist,  if  necessary,  its  jurisdiction  in 
appeal,  as  well  as  in  respect  of  the  liberty  of  the  subject 
as  already  mentioned. 

For  these  reasons,  I  am  of  opinion  that  the  County 
Court  Act,  as  passed  in  1889,  did  not  give  to  the  county 
courc  or  its  judges,  jurisdiction  generally  tobringup  causes 
by  certiorari. 

But,  it  was  contended  that,  even  if  the  matter  were 
otherwise  doubtful,  the  amendment  to  section  64  (chapter 
28,  acts  of  1895),  had  the  effect  of  establishing  the  juris- 
diction in  question.  This  amendment  to  the  provision  for 
appeals  from  the  county  court  makes  it  read, — "  In  all 
actions  '  whether  originating  in  the  county  court,  or 
brought  into  the  county  court  by  way  of  appeal  or  by 
certiorari*  an  appeal  shall  lie,"  &c. 

If  the  act  without  this  amendment  did  not  give  the 
jurisdiction  in  question,  then,  in  order  that  the  amendment 
may  be  said  to  produce  that  result,  it  must  appear  that  the 
legislature,  by  the  amendment,  so  intended.  That  result 
cannot  be  produced  merely  by  an  erroneous  opinion  upon 
the  part  of  the  legislature,  when  passing  the  amendment, 
that  such  jurisdiction  already  existed. 

The  law  upon  the  point  is  well  stated  in  Endlich  on  the 
Interpretation  of  Statutes,  section  376.  He  says,  after 
giving  examples  of  decided  cases  : — 

"  All    the    instances    considered  in    which     the    effect 
of    producing    as    a  result   what    was    assumed    by   the 
legislature  to  exist,  was  denied  to  its  language,  have  been 
35 — s.  S.  R.  28. 
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of  such  a  character  as  not  to  compel  a  necessary  inference 
that  the  legislature  intended  to  alter  the  law,  and  to  make 
it  as  it  was  alleged  to  be.  A  different  effect,  however, 
would  be  given  to  an  act  which  showed,  whether  by  recital 
or  enactment,  that  it  intended  to  effect  a  change." 

Further,  as  to  the  effect  of  misapprehension  of  the  leg- 
islature as  to  existing  law,  see  Earl  of  Shrewsbury  v.  Scott, 
29  L.  J.  C.  P.,  53,  in  which  Cockburn,  C.  J.,  said  that  such 
a  misapprehension  "  would  not  have  the  effect  of  nraking 
that  the  law  which  the  legislature  had  erroneously  assumed 
it  to  be."  See  also  Mollwo  March  <b  Co.  v.  Court  of  Wards, 
L.  R.  4  P.  C,  419,  437  ;  Ex  parte  Lloyd,  1  Sim.  N.  S.,  250 ; 
Mitcalfe  v.  Hanson,  L.  R.,  1  H.  L.,  242,  in  which  Lord  Cran- 
worth  said,  "  No  doubt  the  legislature  may  have  mistaken 
the  law  as  to  the  effect  of  the  former  statute." 

In  the  present  case,  in  passing  the  amendment,  the 
legislature  seems  to  have  erroneously  believed  that, according 
to  the  then  state  of  the  law,  causes  might  be  brought  up  to 
the  county  court  by  certiorari,  as  well  as  by  appeal,  but 
there  is  no  indication  of  anything  more  on  the  part  of  the 
legislature  in  respect  of  the  matter  certiorari  than  that 
erroneous  belief.  There  are  no  words,  to  show  an  intention 
that  jurisdiction  to  grant  certiorari  generally,  shall  there- 
after be  exercised  by  the  county  court.  Moreover,  the 
legislature  was  then  dealing  with  the  subject  matter  of 
appeals  from  the  county  court,  not  with  certiorari. 

For  the  reasons  stated,  I  am  of  opinion  that  the  writ  of 
prohibition  should  be  allowed. 
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Queen  v.  Wells. 

Before  McDonald,  C.  J.,  Weatherbk,  Townshknd,  Meagher  and 
Henry,  J  J. 

Certiorari— Order  for  set  aside  for  non-compliance  with  preliminary  require- 
menu — Proof  of  formal  conviction — Crown  Ride  SI, 

An  order  was  made  at  Chambers  for  the  removal  into  this  Court  of  a 

record  of  conviction  made  by  W.,  a  Stipendiary  Magistrate,  etc. 
/The  affidavit  on  which  the  motion  for  the  order  was  made  contained  a 
paragraph  in  which  it  was  alleged  that  defend tnt  was  "served  with 
the  paper  writing  or  minute  of  conviction  herewith  produced  and 
marked  *  A,1  being  the  minute  or  memorandum  of  the  conviction  or 
judgment  made  by  the  said  stipendiary  magistrate,  etc." 

There  being  no  proof,  apart  from  this,  that  a  formal  conviction  was  ever 
made  out, 

Held%  that  Crown  Rule  31,  which  requires  the  production  of  a  copy  of 
the  conviction,  verified  by  affidavit,  at  the  time  the  motion  is  made, 
as  the  condition  of  granting  an  order  for  the  issuing  of  a  writ  of  cer- 
tiorari, had  not  been  sufficiently  complied  with  and  that  the  order 
must  be  set  aside  with  costs. 

Appeal  from  the  judgment  of  Graham,  E.  J.,  allowing 
an  application  for  a  writ  of  certiorari  to  remove  into  thi9 
court  a  record  of  a  conviction  for  a  violation  of  the 
Canada  Temperance  Act. 

1896,  Feb.  18th.  H.  Mclnnes  and  W.  H.  Fulton  in 
support  of  appeal.  You  cannot  have  a  writ  of  certiorari 
to  remove  a  minute  of  conviction.  The  only  record 
of  conviction  is  the  conviction  itself.  Crown  Rules,  Rule 
31.  The  minute  of  conviction  is  a  mere  memorandum 
of  the  proceedings.  It  is  not  a  judicial  act.  Code, 
section  859.  Certiorari  will  only  lie  to  remove  judicial 
acts.  Short  &  Mellor,  115;  1  E.  &  C,  794 ;  Code  865; 
1  Dowl.  P.  C,  55;  Queen  v.  Salford,  18  Q.  B.,  687; 
Queen  v.  Aberdare  Canal  Co.,  14  Q.  B.,  854 ;  Queen 
v.  Hartley,  20  Ont.,  483.  Suppose  the  minute  is  a 
record,  it  is  not  verified.  The  recognizance  and  affidavit 
are  not  verified,  Rule  29.  Th9  notice  of  motion  is 
not  effectual  until  this  is  done.  This  is  not  amendable. 
No  affidavit  was  made  pursuant  to  Rule  30,  shewing  notice 
to  the  magistrate.     This  is  absolutely  necessary.     Short  & 
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Mellor  p.  125,  127.  The  affidavit  made  is  defective.  It 
does  not  show  that  the  party  making  the  affidavit  is  the 
party  who  sues  for  the  writ,  and  it  does  not  identify  the 
justice  as  the  person  before  whom  the  judgment,  or  pro- 
ceeding was  made.  11  A.  &  E.,  144,  153,  163,  165; 
9  Dowl.  P.  C,  501 ;  5  Q.  B.,  204. 

C.  H.  Cahan,  contra.  An  affidavit  of  justification  was 
filed  and  used,  though  it  was  not  printed  in  the  case.  The 
word  "  conviction  "  is  used  in  a  dual  sense.  In  one  sense  it 
means  the  act  of  conviction.  The  minute  we  produce  is  a 
record  within  the  meaning  of  Rule  31.  Regina  v.  Sanderson, 
12  Ont„  178.  An  order  is  made  when  it  is  pronounced 
verbally  before  it  is  formally  drawn  up.  32  L.  J., 
(Magistrates  Cases),  193,  196 ;  Regina  v.  Parkman, 
20  L.  J.  (M.  G),  208,  210,  212 ;  Regina  v.  Barker,  1  East 
188.  The  pronouncement  by  the  magistrate  was  a  judicial 
act  upon  which  another  magistrate  could  draw  up  the 
formal  conviction.  In  Regina  v.  Richardson,  20  Ont.,. 
514,  a  formal  conviction  was  drawn  up  and  returned  after 
the  issue  of  the  writ.  Paley  on  Convictions,  7th  ed.,  369. 
The  minute  is  evidence  of  the  conviction  Regina  v. 
Perley,  25  N.  B.,  43  ;  College  of  Physicians,  1  Salk.,  200. 

H.  Mcfnnes  in  reply.  The  memorandum  is  only  the 
tenor  of  what  takes  place  below.  If  sent  up  it  would  be 
quashed. 

1896,  May  18th.  McDonald,  C.  J.— It  was  admitted 
that  rule  31  of  the  crown  rules  was  not  complied  with,  and  I 
understand  the  fact  to  be  so,  unless  the  copy  of  the  minute  of 
conviction  made  by  the  magistrate  is  a  sufficient  compliance 
with  the  rule.  The  rule  requires  the  production  to  the 
judge,  verified  by  affidavit,  of  the  warrant  commitment, 
order,  conviction,  requisition  or  record.  I  do  not  think 
the  paper  called  a  minute  of  conviction  is  included  in  any 
of  the  papers  mentioned,  and  in  my  opinion,  therefore,  the 
appeal  should  prevail  with  costs. 
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Meagher,  J. — This  is  an  appeal  from  an  order  made  at 
chambers  allowing  a  writ  of  certiorari.  The  order  allow- 
ing the  writ  to  issue  is  in  these  terms  : — 

"  It  is  ordered  that  a  writ  of  certiorari  issue  to 
remove  into  this  court  a  certain  record  of  a  conviction 
made  at  Canso,  in  the  County  of  Guysborough,on  or  about 
the  1st  of  August,  1895,  by  C.  H.  Whitman,  a  stipendiary 
magistrate,  &c." 

The  affidavit  of  the  defendant,  upon  which  the  motion 
was  made,  contained  this  paragraph  : — 

7.  That  on  the  28th  day  of  August,  1895, 1  was  served 
with  the  paper  writing  or  minute  of  conviction  herewith 
produced  and  marked  as  Exhibit  "  A,"  being  the  minute 
or  memorandum  of  the  conviction  or  judgment  made  by 
the  said  Stipendiary  Magistrate,  C.  H.  Whitman,  Esquire, 
against  me  on  the  said  information,  complaint  and  prosecu- 
tion of  the  said  Alexander  Ferguson,  upon  the  hearing  or 
trial  under  the  said  summons  had  on  the  said  25th  day  of 
July,  1895,  and  adjourned  for  the  period  of  ten  days  as 
aforesaid. 

The  foregoing  is  the  only  evidence  before  us  relating  to 
a  minute  of  conviction  or  a  conviction.  The  exhibit  "  A  " 
referred  to  in  the  above  extract,  was  clearly  not  a  con- 
viction at  all,  but  a  minute  merely. 

There  is  no  proof  that  a  formal  conviction  was  ever 
made  or  drawn  up.  The  defendant's  affidavit  speaks  of  the 
paper  "  A  "  referred  to  in  the  paragraph  quoted  from  it,  as 
a  minute  of  conviction.  Besides  that  if  it  was  a  conviction 
it  would  be  under  seal.  Order  31  of  our  crown  rules  is  a 
oopy  of  order  35  of  the  English  Crown  office  rules,  1886. 
Short  &  Mellor,  page  521. 

In  Ex  parte  Reynolds  et  al.  9  T.  L.  R.,  190,  it  was  held 
by  Lord  Coleridge,  C.  J.,  and  Cave,  J.,  to  be  an  imperative 
rule,  that  no  order  for  a  certiorari  is  to  be  granted  unless, 
at  the  time  of  making  the  application,  a  verified  copy  of 
the  conviction  is  produced  in  court. 

Tn  the  Queen  v.  Gilberdike,  5  Q.  B.,  207,  on  motion  to 
quash  a  certiorari  removing  an  order  of  the  Yorkshire  quar- 
tersessions,  itappeared  that  the  writ  was  granted  on  affidavit 
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that  notice  had  been  served  (under  statute  13  G.  2,  c.  18, 
s.  5),  on  B.  and  T.,  who  were  stated  in  the  affidavit  to  be 
justices  of  the  Riding,  but  were  not  sworn  to  have 
been  present  when  the  order  was  made.  Held  that  the 
affidavits  did  not  warrant  the  writ,  and  that  the  defect  was 
not  cured  by  affidavits  exhibited  on  shewing  cause,  more 
than  six  calendar  months  after  the  order  of  sessions,  that 

B.  and  T.  were  justices  present  at  the  making  of  the  order. 
The  writ  was  accordingly  quashed.  Short  b  Stellar,  127, 
citing  the  case  just  mentioned,  say  "  The  omission  cannot  be 
cured  by  a  '  subsequent  affidavit."  ' 

In  The  Queen  v.  The  Manchester,  &c.  Co.,  8  A.  &  E.,  417, 
Lord  Denman  said  :  "  We  must  hold  the  parties  strictly  to  the 
rules  by  which  issuing  of  writs  of  certiorari  is  restrained." 

The  Queen  v.  Howe,  11  A.  &  E.,  159,  also  shows  how 
strictly  the  requirements  of  the  rules,  preliminary  to  allow- 
ing a  certiorari,  must  be  observed.  I  may  add  that  I  do  not, 
as  at  present  advised,  think  that  a  certiorari  will  lie  to 
remove  a  mere  minute  of  conviction.  It  is  not  perhaps, 
necessary  to  deal  with  that  ground  of  objection,  because 
the  one  first  discussed  is  fatal. 

The  appeal  should  be  allowed  with  costs,  and  the 
motion  refused  with  costs  below. 

Henry,  J. — I  agree  that  the  appeal  must  be  allowed. 
I  do  so  solely  upon  the  ground  that,  in  my  opinion,  rule  31 
of  our  Crown  Rules,  which  is  identical  with  the  English 
Crown  Rule  No.  35,  has  not  been  complied  with.  That 
this   rule   is   imperative  was  decided    by  Lord  Coleridge, 

C.  J.,  and  Cave,  J.,  in  the  case  cited  from  9  L.  T.  R.,  in  the 
opinion  of  Mr.  Justice  Meagher. 

The  non-production  of  a  copy  of  the  conviction  is,  I 
think,  not  accounted  for  within  what  seems  to  me  to  be  the 
meaning  of  the  concluding  provision  of  the  rule.  I  think 
it  should  have  been  shown  either  that  a  copy  of  the  con- 
viction proper  (assuming  such  conviction  to  have  been  in 
existence),  was  refused  by  the  magistrate  or  (if  the  con- 
viction was  not  drawn  up)  that  the  magistrate  refused  to 
make  it  out  and  to  supply  a  copy. 
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The  rule  clearly  means  that  a  copy  of  that  which  the 
certiorari  is  to  bring  up,  shall  be  produced  when  the 
application  for  the  certiorari  is  made,  and  the  mere  fact  that 
the  conviction  has  not  been  actually  drawn  up  when  the 
proceedings  for  certiorari  are  resorted  to,  is  not  necessarily 
a  reason  why  a  copy  of  it  should  not  be  produced  as  pro- 
vided for  by  the  rule. 

Graham,  E.  J.,  concurred. 


Thomas  v.  Town  op  Annapolis. 

Before  Wkathbrbb  and  Townshrnd,  J  J.,  Graham,  E.  J.,  and  Meagher 
and  Henry,  J  J. 

Municipal  corporation— Accident  caused  by  defective  grating  in  sidewalk  — 
Question  of  original  defect  in  construction^  or  negligence  in  maintenance — 
Fact  necessary  to  a  judgment — New  trial  ordered  to  determine. 

Plaintiff  while  walking  along  one  of  the  Bide  walks  of  the  town  of  A., 
stepped  upon  a  grating  which  had  been  p'aced  over  a  catch  box  or 
basin  The  grating  tilted  under  plaintiff's  weight,  causing  his  foot  and 
leg  to  go  into  the  hole,  and  inflicting  a  severe  sprain.  Plaintiff  brought 
an  action  against  the  town  for  the  injury  sustained,  and  was  awarded 
$900  damages,  but  the  finding  of  the  trial  judge  left  it  in  doubt  as  to 
whether  the  accident  was  to  be  attributed  to  the  original  defective 
construction  of  the  grating,  or  to  negligence  in  maintenance  and 
supervision. 

Held,  per  Graham,  E.  J.  and  Meagher,  J.,  Henry,  J.  concurring, 
that  there  must  be  a  new  trial,  a  material  fact  necessary  to  a  judg- 
ment having  been  left  undetermined. 

Per  Townshend,  J.,  Weathbrbe,  J.  concurring, 

Held,  that  plaintiff  was  entitled  to  retain  his  verdict,  it  appearing  that 
it  was  the  intention  of  the  trial  judge  to  hold  that  the  accident  was 
due  to  original  defective  construction. 

The  plaintiff  sued  the  Town  of  Annapolis  for  a  severe 
injury  sustained  while  walking  on  the  sidewalks  of  that 
place  in  June,  1895.  In  1893,  the  commissioners  of 
streets  made  a  covered  drain  along  St.  Anthony  and  Church 
streets,  at  the  corner  of  which,  on  the  sidewalk,  was  placed  a 
catch- box  or  basin,  to  take  the  surface  water,  and  over  the 
mouth  an  iron  grating  was  fixed  into  a  wooden  frame. 
This   grating   was  upheld   by  iron   spikes.     The  plaintiff 


Digitized  byVjOOQlC 


552  THE    NOVA    SCOTIA    REPORTS,    1896. 

stepped  upon  the  iron  grating,  which  tipped  up,  his  foot 
and  leg  went  into  the  hole,  and  his  ankle  was  sprained. 
The  learned  chief  justice,  who  tried  the  case,  found  a  verdict 
in  favor  of  plaintiff  for  $300  damages. 

1896,    Jan.  26th.     W.  E.  Roscoe,  Q.  C,  and  W.  Deblois 
in  support  of  appeal. 

J.  J.  Ritchie,  Q.  C,  contra. 

1896,  May  18th.  Townshend,  J. — In  his  decision  the 
learned  chief  justice  said  : — 

"  I  doubt  whether  the  work  was  originally  of  a  char- 
acter sufficiently  substantial,  and  I  am  satisfied,  from  the 
evidence,  that,  at  the  time  of  the  accident,  either  by  reason 
of  original  defects,  or  negligence  in  maintenance,  and 
supervision,  or  both,  the  grating,  and  its  supports  were 
unsafe,  and  dangerous  to  persons  using  the  sidewalk,  and 
that,  from  this  cause,  the  ir»juiy  to  the  plaintiff  resulted 
and  I  so  find." 

The  language  in  which  this  finding  has  been  expressed, 
leaves  a  doubt  as  to  which  of  the  two  causes  the  accident 
was  intended  to  be  attributed.  The  right  of  the  plaintiff 
to  recover  in  this  action  almost  altogether  depends  on  this 
question.  If  due  to  original  defect  of  construction,  which 
in  my  own  view,  the  learned  chief  justice  meant  to  find, 
then,  under  the  authority  of  most  recent  decisions,  the 
plaintiff  is  entitled  to  hold  his  verdict.  It  is  the  right,  as 
well  as  the  duty  of  this  court  to  examine  the  evidence,  to 
ascertain,  if  possible,  the  direct  cause  of  the  accident 
There  are  discrepancies,  no  doubt,  between  the  different 
witnesses,  but,  I  think,  on  the  principal  question,  there  is 
uncontradicted  evidence  to  show  that  this  grating  was  not, 
and  could  not  have  been  originally  so  constructed  as  to 
make  it  safe  for  those  travelling  over  it.  The  occurrence 
of  this  accident,  under  the  circumstances,  points  strongly  to 
this  conclusion. 

Let  us  briefly  refer  to  some  of  the  evidence.    Anthony 
Riordan,  defendant's  witness,  and  chairman  of  street  corn- 
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missioners,  when  it  was  built,  describes  its  construction  as 
follows : 

"  One  end  rested  on  solid  plank  framework,  and  the 
other  end  rested  on  two  four-inch  steel  spikes,  so  that  the 
head  of  the  spike  would  catch  the  edge  of  the  iron  grating, 
and  keep  it  from  working  off  ...  I  think  the  bar  of  the 
grating  resting  on  the  spikes  was  one-half  inch  wide. 
There  was  no  play  or  room  for  oscillation  when  the  grating 
was  in  its  proper  place.  If  in  place,  the  grating  was  per- 
fectly safe  to  walk  across.  The  frame  was  built  of  sound 
material.  The  weight  of  iron  grating  would  be  about 
fifteen  pounds.  The  spikes  were  both  of  the  same  quality, 
and  projected  the  same  length.5' 

On  cross-examination  he  says  : 

"  If  one  of  the  spikes  was  rotted  off  the  grating  would 
tip  down." 

John  Ritchie,  superintendent  of  streets,  corroborates  him 
as  to  the  construction  of  the  grating,  and  adds, — 

"There  was  no  play  to  the  grating  when  in  position. 
....  I  saw  the  grating  move  on  the  day  of  the  accident 
to  plaintiff.  I  took  the  grating  off,  and  found  it  all  right. 
I  also  stepped  on  it  before  I  took  it  off.  The  spikes  were 
then  in  the  planks  as  they  always  were.  I  saw  nothing 
wrong  with  it." 

He  goes  on  to  say  that  the  spikes  were  removed  a  few 
days  after  the  accident  and  new  ones  put  in,  but  that  he 
cannot  speak  of  the  condition  of  the  old  ones,  which  were 
taken  out  by  another  witness,  and  they  were  not  preserved. 
Samuel  Mott,  who  took  them  out  says  they  were  very 
good,  and  neither  of  them  broken  off.  John  Orde,  a 
witness,  for  defendant  saw  the  accident  and  says, — 

"  I  was  closer  to  the  plaintiff  when  the  accident  hap- 
pened than  any  of  them.  He  said,  oh  !  and  put  his  hand 
down  on  his  leg.  I  asked  him  if  he  had  sciatica  and 
rheumatism.  He  said  he  had  struck  his  lesj  on  that  infernal 
grate.  I  went  to  the  grate  immediately.  I  found  the 
grate  cocked  up.  It  was  not  in  the  box  or  drain,  but  the 
lower  part  was  off  the  box,  and  the  other  in  it.  One 
corner  on  the  box,  and  the  rest  of  it  off.  George  Bishop 
went  over  with  me.  He  took  hold  of  the  grating,  and  put 
it  on.     I  then  jumped  on  it  and  found  it  solid  and  firm." 
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R  A.  Carter,  a  witness  for  plaintiff  says : 
"I  saw  the  grating  next   day  after  the  accident.     If 
you  put  your  foot  on  the  grating  in  a  certain  position,  it 
would  tip  over,  leaving  the  hole  open.     I  saw  this  done 
when  I  was  there  " 

John  H.  Fisher,  plaintiff's  witness,  says,  "  I  went  to 
look  at  the  place  a  day  or  two  after  the  accident ;  tried  the 
grating,  and  found  it  tipped.  Thomas  Dever,  Jr.,  who  saw 
the  accident  says,  "  As  he  went  around  the  corner  he  put 
his  foot  on  the  grating.  He  stumbled  forward  and  the  grat- 
ing remained  one  side  up."  On  cross-examination,  "  I  saw 
the  grating  when  he  put  his  foot  on  it ;  it  tipped  up.  Was 
lying  flat  before  he  stepped  on  it.     It  stayed  tipped  up." 

Byron  Rennie  says : 

"  He  passed  me,  and  all  at  once  I  saw  the  plaintiff 
stumble  forward,  and  something  stick  up  in  the  sidewalk. 
His  foot  was  in  the  hole  in  the  sidewalk ;  the  grating 
remaining  open  after  it  flew  it." 

John  H.  Fisher  says  : 

"  I  went  to  look  at  the  place  a  day  or  two  after  the 
accident ;  tried   the  grating,  and  found  it  tipped." 

Unless  they  are  to  be  disbelieved,  we  have  four 
or  five  witnesses  testifying  to  a  fact  which  shows  there 
must  have  been  a  defect  in  the  original  construction  of  this 
grating — that  defect  was,  that  the  grating,  stepped  upon  in 
one  way,  would  tip  up  so  far  as  to  let  a  man's  foot  into  the 
hole  beneath.  It  is  remarkable  that  no  witness  on  the 
part  of  the  defence  contradicted,  or  said  anything  in 
relation  to  this  aspect  of  the  case,  which  could  explain  an 
important  fact  testified  to  by  so  many  persons,  and  proved 
by  the  very  occurrence  of  the  accident.  Although  several 
witnesses  gave  strong  testimony  as  to  the  soundness  of  the 
woodwork,  and  the  spikes,  and  it  was  also  proved  that  the 
grating  laid  flat  in  its  usual  position,  it  apparently  could 
not  be  denied  that,  stepped  on  in  one  position,  it  would  tip 
up.  Therefore,  assuming  the  truth  of  the  evidence  on  the 
part  of  the  defence,  the  plaintiff's  case  in  this  respect  has 
not  been  met. 

The  plaintiff  bases  his  claim  on  both  grounds,  that  is  to 
say,  (1)  The  improper,  wrongful  and  negligent  construction, 
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and  placing  the  said  iron  grating,  &c,  (2)  The  negligent 
and  wrongful  neglecting  to  repair  the  same,  and  the 
wrongful,  and  negligent  suffering  the  same,  to  become  and 
remain  out  of  repair. 

The  subject  of  the  liability  of  municipal  corporations 
has  of  recent  years  undergone  a  great  deal  of  discussion, 
both  in  the  English  courts,  and  our  own.  That  it  is 
surrounded  with  much  difficulty  is  apparent  in  the  some- 
what irreconcilable  decisions  which  have  been  arrived  at, 
probably  not  so  much  as  to  what  the  law  is,  as  in  its 
application  to  particular  facts. 

In  the  case  of  the  Municipality  of  Pictou  v.  Geldert, 
the  judicial  committee  of  the  Privy  Council  laid  down  a 
very  plain  rule  which  must  govern  us.  Lord  Hobhouse 
said : 

"  It  must  now  be  taken  as  settled  law  that  a  transfer  to 
a  public  corporation  of  the  obligation  to  repair  does  not  of 
itself  render  such  corporation  liable  to  an  action  in  respect 
of  mere  non-feasance.  In  order  to  establish  such  liability 
it  must  be  shown  that  the  legislature  has  used  language 
indicating  an  intention  that  this  liability  shall  be  imposed." 

The  decision  of  the  Privy  Council  in  the  case  of 
Bathurst  v.  MacPherson,  has  created  much  confusion,  and 
misled  not  only  our  own  courts,  but  the  courts  of  other 
colonies  on  this  important  subject.  Its  authority  has  to  a 
certain  extent  been  impaired  by  later  decisions  in 
England,  and  their  lordships,  in  subsequent  appeals,  have 
been  at  great  pains  to  explain  its  real  purport  and  effect. 

It  is  contended,  and  I  think  rightly,  that,  in  so  far  as  the 
points  relied  upon  by  the  plaintiff,  are  involved,  its 
authority  remains  unaffected,  It  is  still  recognized  as 
authority  for  this  position  that  "  the  duty  was  cast  upon 
them,  (the  defendant  town)  of  keeping  the  artificial  work 
it  had  created  in  such  a  state  as  to  prevent  its  causing  a 
danger  to  passengers  on  the  highway,  which,  but  for 
artificial  construction,  would  not  have  existed."  Vide 
Moore  v.  Lambeth  Water   Work  Co.,  17  Q.  B.  D.,  462. 

The  defendant  town  in  this  case  took  over  the  streets  at 
its  incorporation  with  the  duty  imposed  upon  it  of  repair- 
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ing,  and  keeping  them  in  repair  at  a  time  when  this 
excavation  did  nob  exist.  The  town  authorities  caused  the 
hole  to  be  made,  thereby  creating  the  danger,  and,  having 
made  it,  were  bound  so  to  construct  the  covering  as  to  make 
it  safe  for  those  using  the  sidewalks,  and,  not  only  to  con- 
struct it  with  sufficient  care  and  strength,  but,  afterwards, 
to  maintain  it  in  such  a  condition  that  it  should  never 
become  a  nuisance  and  a  danger  to  the  public.  It  is  not 
that  the  defendant  is  liable  because  of  non-feasance  in 
neglecting  to  repair  the  streets,  for  it  is  clear  there  is  no  such 
liability,  unless  expressly  made  by  statute,  but  because,  by 
its  own  action,  an  excavation  was  made,  admittedly  danger- 
ous, unless  properly  protected, just  as  any  private  individual 
would  be  liable  for  putting  an  obstruction  in  the  high- 
way which  caused  injury  to  another.  These  positions  are, 
no  doubt,  sustained  by  the  case  of  Bathwst  v.  MacPherson, 
as  explained  in  Municipality  of  Pictou  v.  Geldert  at  page 
530: 

"  Whatever  general  views  are  stated  in  that  case,  say 
their  lordships,  must,  as  in  all  cases,  be  taken  with  reference 
to  the  fact9.  And  it  is  clear  to  their  lordships  that  the 
governing  fact  in  the  Bathurst  case  is  that  the  conduct 
complained  of  was  not,  in  the  view  of  the  committee,  non- 
feasance, but  misfeasance.  In  delivering  the  judgment  of 
the  Committee,  Sir  Barnes  Peacock  expressly  says  that  they 
do  not  decide  whether  the  legislature  threw  upon  the  muni- 
cipality the  obligation  of  keeping  in  good  repair  the  works  it 
took  over.  The  ground  of  the  decision  was  that  the  muni- 
cipality having,  under  the  powers  conferred  upon  them,  con- 
structed a  drain  which,  unless  kept  in  proper  condition, 
would  cause  a  nuisance  to  the  highway,  were  bound  to 
keep  this  artificial  work  in  such  a  condition  that  no 
nuisance  should  be  caused,  and  that  if.  owing  to  their 
failure  to  do  this,  the  highway  subsided,  and  a  nuisance 
was  created,  they  were  as  much  liable  for  a  misfeasance  as 
if  they  had  by  their  direct  act  made  a  hole  in  the  road 
which  constituted  a  nuisance  to  the  highway." 

And  again,  in  Municipal  Council  of  Sydney  v.  Bourke, 
(1895)  App.  Cas.,  at  page  343,  the  latest  deliverance  on  the 
subject.  Lord  Herchell  in  commenting  on  Bathurst  v. 
MacPherson,  says  : 
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"  The  ratio  decidendi  was  that  the  defendants  had 
caused  a  nuisance  in  the  highway.  It  was  entirely  inde- 
pendent of  the  questions  whether  there  was  an  obligation 
to  keep  the  highway  in  repair,  and  whether  any  person 
injured  by  the  breach  of  such  a  duty  could  maintain  an 
action.  The  case  was  not  treated  as  one  of  mere  non- 
feasance, and  indeed,  it  was  not  so.  The  defendants  had 
created  a  nuisance.  Having  made  the  drain,  and  failed  to 
keep  it  in  such  a  condition  that  the  road  would  not  fall 
into  it,  they  were  just  as  much  liable  as  if  they  had  made 
the  excavation  without  constructing  the  drain,  and  the 
road  had  consequently  subsided,  and  became  founderous. 
If  any  person  other  than  the  defendants  had  lawfully 
made  the  drain,  and  the  same  result  had  ensued,  such  per- 
son would  undoubtedly  have  been  liable  to  an  action,  just  as 
much  as  if  he  had  dug  a  hole  in,  or  placed  an  obstruction 
on  the  highway,  and  his  liability  would  have  been  the  same 
whether  the  municipality  were  or  were  not  bound  to  repair 
the  highway." 

See  also  Sir  Wm.  Strong,  C.  J.,  decision  in  St.  John  v. 
Campbell.  I  can  see  no  difference  in  principle  between  the 
facts  of  this,  and  the  Bathurst  case.  In  the  latter, a  drain  was 
constructed  by  the  municipality — an  artificial  structure,  and 
allowed  to  get  into,  and  remain  in  disrepair.  In  the  case 
before  us,  an  excavation  was  made  in  the  sidewalk  to  form 
an  entrance  to  a  drain.  It  was  covered  with  a  grating, 
which  on  the  evidence  before  us,  was  improperly,  and 
insufficiently  constructed  in  the  first  instance,  and  this 
accident  is  the  consequence.  On  the  strength  of  the 
authorities  already  referred  to,  I  think  it  clear  that  the 
plaintiff  is  entitled  to  retain  his  verdict.  The  defendant 
town  made  this  hole  in  the  sidewalk, and  they  were  bound  to 
protect  and  cover  it,  and  so  maintain  it  that  the  sidewalk 
should  be  safe  for  those  travelling  over  it.  In  this  they  failed, 
and  they  must  be  held  responsible.  Counsel  for  defend- 
ant contended  there  was  no  evidence  of  insufficient  con- 
struction. It  was  answered  that  the  very  fact  of  the 
occurrence  of  the  accident  proved  this  res  ipsa  loguitur. 
Another  objection  was  raised  which,  in  one  aspect  of  the 
case,  would  be  of  considerable  importance,  that  is  to  say, 
that  if  the  accident  was  due  to  the  defendant  town  not 
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keeping  the  grating  in  proper  repair — assuming  it  was 
originally  properly  constructed — then,  before  an  action 
could  be  maintained,  it  should  be  shown  either  that  the  town 
authorities  had  notice,  or  such  facts  proved  as  would 
amount  to  constructive  notice  of  the  condition  of  the 
grating.  It  is  not  necessary  to  discuss  that  point  here,  as 
the  judgment  is  sustained  because  of  original  defect  in 
construction,  and  therefore,  no  notice  was  required.  I  may 
remark  that  the  American  authorities  have  to  be  taken 
with  a  great  deal  of  caution,  due  to  the  statute  law  in  many 
of  the  states,  but  for  the  fullest,  and  most  learned  exposi- 
tion of  the  law  on  the  whole  subject,  I  refer  to  the  well 
known  opinion  of  Grey,  C.  J.,  in  Hill  v.  City  of  Boston* 
122  Mass.,  344.  I  have  not  thought  it  necessary  to  make 
special  reference  to  the  many  cases  cited  on  both  sides  on 
this  much  discussed  question,  nor  to  lengthen  this  opinion 
with  copious  extracts.  Those  from  which  I  have  briefly 
quoted  sum  up  all  that  can  be  said  on  the  subject.  For 
convenience  of  reference,  I  give  some  of  the  principal 
cases  decided  in  England  in  recent  years,  such  as  Cowley  v. 
New  Market  Local  Board,  (1892),  App.  Cas.,  345  ;  Hartnall 
v.  Ryde  Commissioners,  4  B.  &  S.,  361  ;  Sanitary  Commis- 
sioners  of  Gibraltar  v.  Orfila,  15  App.  Cas.,  400 ;  Oliver  v. 
Horsham  Local  Board,  (1894),  1  Q.  B.,  332.  This  list  is  by 
no  means  exhaustive,  but  all  others  on  the  subjects  are  in 
some  of  these  referred  to. 

I  am  of  opinion  that  this  appeal  should  be  dismissed 
with  costs. 

Weatherbe,  J.,  concurred. 

Graham,  E.  J. — This  is  an  action  alleging  personal 
injury  from  negligence,  brought  by  the  plaintiff  against  a 
municipality.  The  injury  was  caused  by  the  plaintiff 
stepping  on  a  grating,  which  unexpectedly  yielded  and  his 
leg  was  injured.  The  learned  judge  who  tried  the  case  in 
his  judgment  said : 

"  I  doubt  whether  the  work  was  originally  of  a  char- 
acter sufficiently  substantial,  and  I  am  satisfied  from  the 
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evidence,  that,  at  the  time  of  the  accident,  either  by  reason 
of  original  defect,  or  negligence  in  maintenance  and 
supervision,  or  both,  the  grating  and  its  supports  were 
unsafe  and  dangerous  to  persons  using  the  sidewalk,  and 
that,  from  this  cause,  the  injury  to  the  plaintiff  resulted, 
and  I  so  find." 

In  Cowley  v.  New  Market  Local  Board,  (1892),  A  pp. 
Cas.,  349,  Lord  Halsbury  said  : 

"  And  the  question  appears  to  resolve  itself  into 
whether  the  public  authorities  in  whom  the  highways  are 
vested  by  the  statute  can  •  be  held  liable  in  an  action  for 
any  defect  in  the  repair.  I  think,  in  this  case,  the 
liability  would  have  to  be  put  upon  the  ground  that  there 
was  default  in  the  construction  of  the  highways,  through 
which  an  accident  happened  to  a  passenger." 

And  it  was  held  that  such  a  municipality  was  charge- 
able only  with  misfeasance  and  not  with  non-feasance 
That  line  of  demarcation  was  adopted  in  the  decisions  of 
the  judicial  committee.  The  last  is  Bourke  v.  Sydney, 
(1895),  App.  Cas.,  433.  It  may  be  a  difficult  line  to  draw, 
but  it  is  for  the  tribunal  which  settles  the  facts.  The  proxi- 
mate cause  of  a  thing  is  often  difficult.  Unfortunately, 
the  trial  judge,  in  this  case,  did  not  decide  whether  the 
accident  was  due  to  defective  construction,  or  non-repair, 
misfeasance,  or  non-feasance,  but  said  it  was  either  one  or 
the  other.  He  has  not  applied  his  mind  to  the  decision  of 
the  only  alternative  which  would  make  the  defendant 
liable.  Of  course  we  may  give  a  judgment  now  ;  but  the 
evidence  is  conflicting,  and  it  is  not  clear  in  which  respect 
the  grating  offended.  There  may  have  been  a  recent  dis- 
placement of  the  grating  from  improper  construction  or 
otherwise,  and  hence  a  yielding  from  there  being  no  support 
at  the  time.,  or  the  grating,  being  in  place,  may  have  yielded 
to  plaintiff's  weight  from  imperfect  support,  a  part  of  the 
original  construction,  or  otherwise.  I  do  not  feel  as  well 
qualified  to  dispose  of  it  as  a  judge  would  be  who  heard 
the  witnesses. 

I  think  it  is  a  proper  case  to  have  retried  on  the  ground 
that  a  material  fact  necessary  to  a  judgment  has  not  been 
decided  by  the  trial  judge. 


— 
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Meagher,  J. — The  recent  decisions  on  the  subject  of 
municipal  liability  for  negligence,  have  determined  that 
such  bodies  are  liable  for  misfeasance  only,  and  not  for 
non-feasance.  The  present  action  appears  to  me  to  be 
founded  upon  the  former  ground,  but,  inasmuch,  as  there  is 
no  specific  finding  to  bring  it  within  it,  I  do  not  feel 
myself  at  liberty  to  deal  freely  with  the  facts  and  pass 
upon  them.  And,  the  more  so,  as  I  do  not  see  my  way 
clear  to  regard  it  as  a  case  of  non-feasance  only. 

The  evidence  shows  distinctly  that  the  grating  in 
question  tipped  up  when  the  plaintiff  stepped  upon  it. 
The  injury  arose  from  that  cause.  If  the  grating  had  been 
extended  across  the  opening  in  the  drain  or  sewer,  so  as  to 
rest  upon  the  planks  forming  each  side  of  the  drain,  I  do 
not  think  it  could  have  tipped  up  in  the  manner  it  is 
proved  to  have  done.  It  was  so  constructed  that  the 
grating  rested  on  the  plank  forming  one  side  of  the  drain. 
On  the  other  side,  it  was  supported  by  two  spikes  driven 
into  the  inside  of  the  plank,  which  formed  that  side  of  the 
drain.  This  was  the  only  support  it  had  upon  that  side. 
Whether  that  was  a  reasonably  safe  method  of  con- 
struction or  not,  can,  I  think,  be  determined  better  by  a 
judge  or  jury,  upon  the  trial,  aided,  perhaps,  by  the  testi- 
mony of  experts,  than  by  this  Court. 

So  far  as  my  limited  knowledge  upon  a  technical  sub- 
ject of  that  character,  enables  me  to  form  an  opinion.  I  am 
inclined  to  think,  that  the  mode  of  construction  adopted 
was  not  the  best  that  could  have  been  selected,  and  that 
there  are  some  reasons  for  the  view,  that  there  was 
negligence  in  the  construction.  I  prefer,  however,  not  to 
act  upon  them  at  the  present  stage,  and  especially  so, 
because  there  is  no  specific  finding  upon  this  branch  of  the 
case. 

I  do  not,  as  at  present  advised,  see  that  the  test  of 
jumping  on  the  grating  with  both  feet,  made  by  Mr. 
Edwards  was  at  all  conclusive  as  to  its  safety.  Under  that 
test  it  might  not  tip.  and  yet,  when  stepped  upon  with  one 
foot  only,  it  would  do  so,  and  thus  afford  some  evidence,  to 
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say  the  least,  of  negligence  in  the  construction.  My  con- 
clusion, therefore,  is  to  award  a  new  trial,  so  that  the  ques- 
tion of  misfeasance  may  be  passed  upon. 

I  do  not  experience  any  difficulty  in  perceiving  a  dis- 
tinction in  reason  and  principle  between  a  liability  for 
negligence  in  the  construction  of  work  undertaken  by  a 
municipality,  and  the  absence  of  liability  in  cases  where 
there  has  been  a  failure — for  example — to  repair  roads 
which  by  wear  and  tear  have  become  unsafe.  The  time 
and  place  of  repairing  is  reposed  wholly  in  the  discretion 
of  the  council,  or  other  body  administering  the  affairs  of 
the  municipality.  It  is  not,  in  this  respect,  subject  to  the 
control,  or  direction,  of  any  person  or  authority ;  a  liability 
to  indictment  may,  perhaps,  exist,  but  it  is  unnecessary  to 
express  an  opinion  upon  it  There  being,  therefore,  in  thia 
sense,  at  least,  no  duty  cast  upon  the  municipality — there 
is,  consequently,  no  liability  for  neglect  to  repair. 

Defective  construction,  or  negligence,  in  the  perform- 
ance of  work,  which  it  undertakes  and  assumes  to  perform, 
rests  upon  an  entirely  different  footing.  If  such  work  is 
imperfectly  or  negligently  done,  and  injury  is  thereby 
occasioned  to  those  who  use  reasonable  care,  its  liabilty, 
therefor,  is  just  the  same,  it  appears  to  me,  as  that  of  an 
ordinary  individual  in  like  cases.  The  principle  is  well 
stated  by  Lord  Blackburn  in  Oeddes  v,  Proprietors  of 
Bann  Reservoir,  3  App.  Cases,  455.  There  was  need  for 
care  in  this  instance,  because  it  appears  the  grating  was  so 
placed,  that  persons  using  the  sidewalk  at  this  spot  were 
compelled  to  walk  over  or  upon  this  grating. 

Henry,  J.,  concurred  in  the  views  expressed  by  Graham, 
E.  J.,  and  Meagher,  J. 


36— N.  s.  r.  28. 
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ALL  THE  CASES  REPORTED  IN  THIS  VOLUME. 


ABSENT    OR   ABSCONDING 
DEBTOR. 

1.  Absent  or  absconding  debtor — 
Right  of  creditor  ucquiring  title  from 
to  recover  against  tlieriff  levying 
subsequently — Costs.  —  On  the  8th 
September  the  property  of  D  M., 
who  conducted  a  livery  stable  busi- 
ness at  Truro,  was  levied  upon  by 
defendant,  Sheriff  of  the  County  of 
Colchester,  under  attachments  issued 
against  D.  M.  as  an  absent  or 
absconding  debtor.  At  the  time  of 
the  levy  a  horse  and  carriage  were 
out  on  hire.  These  were  brought  to 
Truro  on  the  evening  of  September 
13th,  for  the  purpose  of  being 
returned,  but  were  taken  possession 
of  by  plaintiff,  a  creditor  of  D.  M., 
and  removed  from  the  county.  The 
following  day  plaintiff  wired  D.  M. 
an  offer  for  the  horse  and  carriage, 
which  was  accepted  in  writing  some 
days  later.  There  was  no  direct 
evidence  that  plaintiff,  at  the  time 
he  took  possession  of  the  property, 
and  made  his  offer,  had  notice  of 
the  issue  of  the  writs  of  attach- 
ment, but  he  had  knowledge  that 
the  effects  of  D.  M.  were  likely  to 
be  levied  upon,  and,  from  the  time 
he  took  possession  until  he  acquired 
title,  he  kept  the  horse  and  carriage 
out  of  the  county. 


Held,  affirming  the  judgment  of 
the  County  Court  Judge,  that  plain- 
tiff was  entitled  to  recover  as  against 
the  sheriff  levying  subsequently 
under  the  attachments. 

held,  also,  that,  under  the  cir- 
cumstances, plaintiff  was  properly 
deprived  of  costs.— Mahon  v.  Crowe; 
250. 

2.  Absent  or  absconding  debtor — 
Attaching  creditor — Right  of  sJierif 
to  recover  against*  expenses  necessarily 
incurred  in  caring  for  property,  the 
sale  of  which  is  delayed  at  instance 
of  creditor — Evidence. — Where  pro- 
perty is  attached  by  the  sheriff,  and 
the  sale  is  delayed  at  the  instance  of 
the  attaching  creditor,  and  for  his 
own  benefit,  slight  evidence  will  be 
sufficient  to  euppoit  an  action  against 
the  creditor  for  expenses  necessarily 
incurred  in  caring  for  the  property 
attached. — McDonald  v.  Curry  et  al., 
305. 


ACCEPTANCE  OF  GOODS 
AFTER  EXAMINATION. 

See  Contract,  6. 


ACCOUNTING,    ACTION    FOR. 
See  Partnership. 
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ACTION,   DISMISSAL    OF. 
See  Practice.     Costs  8. 

ADMINISTRATOR. 


1.   Probate  Act,  R.S.,  c.  100,  s.  67 
— Construction  of-— Former  adminis- 
trator held  to  be  a  "person  interest- 
ed"— Filing  petition — Effect  of  in 
preventing  the  running  of  the  Statvte 
of  Limitations — Personal  expenses  of 
administrator,  cash  paid,  $c — Proof 
required  as  to — Interest  on  money 
advanced  —  Circumstances       under 
which  administrator  may  recover. — 
The  Probate  Act,  R.  S  ,  c.  100,  s.  57, 
reads    as    follows :     "  Upon    being 
required  by  the  Judge  of  Probate,  on 
the  petition  of  any  creditor  or  other 
•person   interested  in  any  estate,  to 
render    an    account,  or    settle    the 
estate,  the  executor  or  administrator 
may  apply  to  the  judge  for  a  cita- 
tion requiring  the  creditors  and  next 
of  kin  of    the    deceased,    ar.d   the 
legatees,    if   any,    to   appear   before 
him  on  a  day  to  be  therein  specified, 
and  to  attend  the  settlement  of  such 
account,     the    adjustment     of    the 
claims  of   creditors  and  all  parties 
interested,  and  the  settlement  of  the 
estate  ;  and  where  the  judge  shall 
decide  against  any  creditor  or  other 
person   interested  in  respect  of  any 
controverted    claim,    such    creditor 
or  other  person   may  appeal  to  the 
Supreme  Court  in  like  manner  as  is 
provided  in  this  chapter  in  respect 
to  appeals." 

Held,  That  B.,  who  had  been 
removed  from  the  office  of  adminis- 
trator, and  who  had  certain  claims 
against  the  estate  of  deceased  for 
moneys  expended,  personal  services, 
&c,  was  a  "  creditor  "  or  "  person 
interested,''  within  the  meaning  of 
the  statute,  and  entitled  to  have  the 


accounts  taken.  The  whole  scheme 
of  the  Probate  Act  is  to  include  in 
the  settlement  of  the  estate  all.  per- 
sons having  any  claim  whatever. 

HcZd,(TowNBHEND,  J.,  dissenting), 
That  the  filing  of  the  petition  by  B., 
under  sec.  57,  being  the  only  step 
that  a  creditor  can  take  tc  have  his 
claim  adjusted,  had  the  effect  of  the 
bringing  of  an  action  in  preventing 
the  running  of  the  Statute  of  Limita- 
tions in  reference  to  claims  brought 
in  under  the  decree. 

After  his  appointment  as  adminis- 
trator, B.  removed  to  Ontario,  after- 
wards to  another  county  of  this  pro- 
vince, and  finally  to  Scotland.  He 
sought  to  make  the  estate  liable  for 
expenses  incurred  in  travelling  to 
and  from  these  places. 

Held,  That  these  items  were  not 
"  actual  and  necessary  expenses, n  or 
"just  and  reasonable"  within  the 
meaning  of  section  69. 

B.,  further,  charged  for  interest 
upon  money  advanced  by  him  for 
the  purposes  of  the  estate. 

Held,  That  it  was  incumbent  upon 
B.  to  furnish  clear  and  satisfactory 
proof  of  the  necessity  for  such 
advances,  and,  in  the  absence  of  such 
proof,  that  the  charges  were  properly 
disallowed. 

B.,  further  claimed  moneys  alleged 
to  have  been  paid  by  him  for  wit- 
ness fees  in  suits  brought  in  connec- 
tion with  the  estate. 

Held,  That  it  was  incumbent  upon 
B.  to  prove  the  names  of  witnesses, 
distances  travelled,  number  pf  days 
of  attendance,  and  amount  paid  each 
witness,  and  that,  in  the  absence  of 
such  proof,  the  items  were  rightly 
disallowed.— Re  Estate  Alex,  McRae, 
20. 

2.  Probate  Act,  R.S.,  c  100— Ap- 
pointment of  administrator  under— 
Mere  failure  of  parties  interested 
to  agree  does  not  justify  appointment 
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of  a  stranger. — On  application  for 
letters  of  administration  of  the  estate 
of  M.  S.,  deceased,  the  judge  of  pro- 
bate refused  administration  to  either 
of  the  parties  applying,  and  suggested 
that  they  should  agree  upon  an 
administrator.  Finding  that  it  was 
impossible  tor  them  to  agree  he  ap- 
pointed the  Eastern  Trust  Company 
as  administrator. 

Held,  that  the  mere  fact  that  the 
contending  applicants  would  not 
agree  afforded  no  ground  for  the 
appointment  of  a  stranger,  the  com- 
pany being  a  stranger  within  the 
meaning  of  the  expression. 

Held,  also,  that  the  case  must  be 
remitted  to  the  judge  to  determine, 
on  proper  evidence,  whether  some 
person  interested  in  the  estate  should 
not  be  appointed  before  appointing  a 
stranger.— Re  Estate  of  M.  W.  F. 
Smith,  221. 


AFFIDAVIT. 

Alteration  of— Form  of— Necessity  for. 

See  Bill  of  Sale,  3. 

Certiorari,  Affidavit  verifying   Con- 
viction— Facts  to  be  shown. 

See  Practice,  Arrest. 

Held  insufficient—  Omission  of  words 

See  Capias. 

Omission  to  verify  preferred  debts. 

See  Assignment. 

Presentment  shown  by. 

See  Promissory  Note. 


AFFIDAVIT     OF     JUSTIFICA- 
TION. 

See  Certiorari,  1. 


AGENT   FOR    FOREIGN    COR- 
PORATION 

Held  Personally  Responsible  for  Pay- 
ment  of  License  Fee. 

See  Municipal  Corporation,  1. 


AGENT,    FRAUDULENT    CON- 
DUCT  OF. 

See  Contract,  5. 


AMENDMENT. 

Right  of  County  Court  fudge  to  make. 

See  Bond,  1. 

APPEAL. 

Appeal— Equal  division  of  court 
—  Effect  of  —  Meaning  of  word 
"  decision"  —  Two  actions  were 
brought  against  defendant,  in  the 
county  court,  by  M.  and  N.,  for  pro- 
visions supplied  to  an  hotel  kept  by 
defendant's  son.  The  questions  at 
issue  in  both  suits  being  the  same, 
an  agreement  was  entered  into  by 
counsel  for  both  parties,  to  the  effect 
that  the  decision  in  the  suit  of  M  v. 
B.  should  be  the  decision  in  the 
suit  of  N.  v.  B.,  and  that  an  order 
for  judgment  might  be  taken  out  by 
the  successful  party,  and  also  that,  in 
case  of  appeal,  the  decision  on  appeal 
in  the  case  of  M.  v.  B.  should  also 
be  the  decision  on  appeal  in  the  case 
of  N.  v.  B.  Judgment  was  given  in 
the  county  court  in  the  rase  of  M.  v. 
B.  for  plaintiff,  and,  on  appeal  to  this 
court,  the  court  was  equally  divided 
in  opinion,  the  result  being  that  an 
order  was  passed  dismissing  the  ap- 
peal with  costs,  and  the  judgment  in 
the  county  court  stood.  An  order 
for  judgment  having  been  taken  out 
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by  the  plaintiff  in  the  case  of  N.  v. 
B.y  defendant  appealed. 

Held,  per  Weatherbb,  and  Mea- 
gher, J  J.,  that  the  word  "decision" 
in  the  agreement  must  be  read  as 
meaning  "judicial  determination  ; " 
that  the  result  was  a  judicial  deter- 
mination of  plaintiffs  right  to 
recover  the  debt  sued  lor,  inasmuch 
as  it  disposed  of  the  appeal  and  left 
plaintiff  free  to  enforce  his  judgment; 
that  the  order  dismissing  the  appeal 
iu  the  one  case  applied  to  the  other, 
ard  the  appeal  in  the  second  case 
must  therefore  fail. 

Held,  per  Townshbnd,  J.,  and 
Graham,  £.  J.,  that  the  court  hav- 
ing been  equally  divided  in  opinion 
in  the  first  case,  there  was  no 
"  decision  "  within  the  meaning  of 
the  agreement,  and  the  defendant 
was  entitled  to  have  his  appeal 
heard. — Naas  v.  Backman>  504. 

APPEAL  DISMISSED  AS 
PREMATURE. 

See  Certiorari,  1. 

APPEAL  BOND. 
See  Bond,  1,  3. 


ARBITRATION. 

1.  Arbitration — Extension  of  time 
for  making  award — Atjreement  for 
submission  must  be  strictly  followed 
—  Waiver  of  irregularity — Must  be 
made  with  knowledge  of  facts, — An 
arbitrator  was  required  to  make  and 
publish  his  award  on  or  before  a  day 
fixed  by  the  submission  '*  or  on  such 
further  day  as  the  said  arbitrator  may 
from  time  to  time  enlarge  the  time 
for  making  his  said  award,  by  writ- 
ing under  his  hand,  indorsed  on  the 
agreement  at  any  time." 


Two  extensions  of  the  time  for 
making  the  award  were  written 
upon  another  paper,  which  was  at 
the  time  among  the  papers  connected 
with  the  arbitration,  and  "  either 
inside  or  outside  the  agreement  of 
submission." 

Held,  that  this  was  not  a  sufficient 
compliance  with  the  agreement,  to 
render  the  extension  of  time  effect- 
ive. 

Held,  further,  that  the  mode  for 
extending  the  time  indicated  by  the 
agreement  should  have  been  strictly 
followed. 

Held,  further,  that  the  irregularity 
was  not  waived  by  the  writing  of  a 
letter  to  the  arbitrator  objecting  to 
the  award  on  other  grounds,  it  not 
|  being  shown  that,  at  the  time  the 
letter  was  written,  either  the  plain- 
tiff or  his  solicitor  had  knowledge 
that  the  extension  of  time  had  not 
been  properly  made. — McKay  v. 
Nicol,  43. 

2  Arbitration  and  award — Party 
held  bound  where  guilty  of  laches  in 
moving  to  set  aside — Declaration 
affirming  award  —  Disputed  line — 
Question  of  possession  and  otonership 
— Effect  of  submission — Estoppel. — 
Plaintiff  and  defendant  entered  into 
an  agreement  August  28th,  1 889,  to 
submit  to  arbitration  all  matters 
touching  the  division  line  between 
their  lands.  An  award  was  made  in 
writing  November  9th,  1889,  and 
defendant  had  notice. 

On  May  28th,  1894,  defendant 
filed  a  counter-claim  to  an  action  of 
trespass  brought  by  plaintiff,  asking 
to  have  the  award  declared  null  and 
void,  on  the  grounds  that  the 
arbitrators  exceeded  their  jurisdic- 
diction  ;  that  defendant  had  no 
opportunity  of  being  heard  before 
the   umpire ;   that   the   award    was 
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made  ex  parte,  and  without  hearing 
evidence,  and  on  other  grounds. 

Held,  that  defendant  was  pre 
eluded  from  having  the  award  set 
aside,  by  his  laches  in  moving 
against  it,  and  that  plaintiff  was 
entitled  to  a  declaration  that  the 
division  line  between  his  land  and 
defendant's  was  that  settled  by  the 
award. 

Held,  also,  that  plaintiff  was  not 
entitled  to  recover  possession  of  the 
land  from  defendant,  it  appearing 
that,  at  the  time  of  action  brought, 
the  land  in  dispute  was  not  in 
possession  of  defendant  but  of  M., 
who  claimed  as  equitable  owner. 

Held,  per  Mragher,  J.,  that 
defendant  should  not,  as  between 
himself  and  plaintiff,  especially  in 
relation  to  proceedings  arising  out  of 
the  reference  or  connected  with  it, 
be  permitted  to  deny  the  truth  of 
what  he  there  alleged  under  seal, 
viz.,  that  he  was  the  owner,  upon 
the  faith  of  which  plaintiff  entered 
into  the  reference. — Clish  v.  Fraser, 
163. 

3.  Arbitration — Application  to  srt 
aside  award  dismissed  with  costs — 
Evidence. — The  Act  of  Incorporation 
of  the  defendant  company  provided 
for  the  assumption  by  the  company  of 
certain  obligations  of  the  firm  of 
R.  C.  <fe  Co.  The  company  made  an 
offer  in  writing,  in  settlement  of  a 
claim  of  plaintiff  against  the  firm, 
which  was  outstanding  at  the  time 
of  the  passage  of  the  Act  of  Incor- 
poration. 

Held,  dismissing  with  costs,  an 
application  to  set  aside  an  award 
against  the  company,  that  the  offer, 
unexplained,  might  properly  be 
regarded  as  operating  as  an  admission 
of  the  existence  of  facts  involving 
liability  on  the  part  of  the  corpora- 
tion.— McRae  v.  Rhodes  et  a2.,  343. ' 


ASSAULT    ANK    FALSE 
IMPRISONMENT. 

Solicitor — Action  against  police 
for  forcible  expulsion  from  court  and 
imprisonment —  Question  of  mixed 
law  and  fact — Second  assault  — 
Directions  of  trial  judge  to  jury — 
Effect  as  to  appeal  where  no  excep- 
tions taken  to — Assessment  of  dam* 
ages. — Plaintiff,  a  solicitor,  was 
removed  from  the  court  room  of  the 
Halifax  City  Civil  Court,  by  order 
of  the  stipendiary  magistrate,  for 
alleged  misconduct  while  attending 
the  court  in  the  discharge  of  his 
professional  duties.  He  returned,  in 
the  course  of  a  few  minutes,  and  was 
directed  by  the  police  to  leave. 
Having  refused  to  do  so,  he  was 
forcibly  expelled,  and  locked  up  in 
one  of  the  cells,  or  police  detention 
rooms. 

The  jury  found  at  the  trial,  under 
the  directions  of  the  presiding  judge, 
that  the  second  removal,  and  the 
imprisonment  thereafter, were  unwar- 
ranted, and  unjustifiable,  and  they 
assessed  damages  against  the  police, 
who  took  part  in  the  removal,  in  the 
sum  of  $700. 

Held,  that  the  propriety  of  the 
second  removal  of  plaintiff  was  a 
mixed  question  of  law  and  fact,  and, 
the  jury  having  found  as  they  did, 
under  the  directions  of  the  court, 
and  no  exception  having  been  taken 
to  such  directions,  defendant's 
appeal  on  this  point  must  fail. 

Held,  also,  that  plaintiff  having 
been  punished  for  the  first  offence, 
by  order  of  the  Court,  it  could  not 
be  pleaded  to  justify  the  second 
assault  and  imprisonment. 

Held,  also,  assuming  defendants' 
conduct  to  have  been  illegal,  that 
the  amount  of  damages  assessed  was 
not  excessive. — Bulmer  v.  O*  Sullivan 
et  aL,  406. 


Digitized  byVjOOQlC 


568 


DIGEST    OF    GASES. 


[VOL. 


ASSIGNMENT. 

Assignment  with  preferences — Held 
to  b*  a  bill  rf  sale  within  R.  S.,  c.  92, 
8.  4 — Unjust  and  unreasonable  pro- 
visions having  the  effect  of  hindering 
and  delaying  creditors — Affidamt — 
Held  bad  on  account  of  omission  to 
verify  preferred  debts. — W.  made  an 
assignment  of  his  real  and  persona) 
property  to  K.  in  trust  to  pay  (1) 
debts  due  to  certain  preferred  credi- 
tors ;  (2)  claims  upon  which  certain 
persons  mentioned  might  respec- 
tively become  liable  as  indorsers  of 
accommodation  notes,  and  costs,  &c, 
to  arise  in  connection  therewith  ; 
(3)  debts  due  creditors  who  should 
become  parties  to  the  assignment 
within  60  days ;  (4)  all  other  credi- 
tors pro  rata  ;  (5)  the  surplus,  if 
any  remaining,  to  W. 

Held,  per  Graham,  E.  J.,  Meagher 
and  Henry,  J  J.,  (following  Archi- 
bald v.  Hubley,  18  S.  C.  C,  116,) 
that  the  document  was  a  bill  of  sale 
within  the  act,  K.  S.,  (5th  series), 
c.  92,  and  must  be  accompanied 
by  an  affidavit  as  required  by  s.  4. 

Held,  further,  that  an  affidavit 
setting  foith  that  "  the  recitals  con- 
tained in  said  assignment  were,  at 
the  time  said  assignment  was  exe- 
cuted true  and  correct,  and  the  con- 
sideration therefor  and  therein  men- 
tioned was  truely  and  honestly  stated 
in  said  assignment,  and  the  same  was 
executed  in  good  faith  for  the  pur- 
poses therein  mentioned,  and  not 
for  the  purpose  of  protecting  the 
property,  &c,"  but  omitting  to 
verify  the  preferred  debts,  was  an 
insufficient  compliance  with  the 
section. 

Held,  perWEATHERBE  and  Ritchie, 
J  J.,  dissenting,  that  no  affidavit 
was  necessary,  it  being  impossible  to 
comply  with  the  words  of  s.  4  in 
making  the  affidavit  required. 


Held,  per  Ritchie  and  Meagher, 
J  J.,  that  the  provisions  of  the  deed, 
in  respect  to  indorsers  of  accommo- 
dation paper.,  &c,  were  unjust  and 
unreasonable,  and  would  have  the 
effect  of  hindering  and  delaying 
creditors,  and  that  the  deed  was  on 
this  account  bad. — Kirk  v.  Chisholm, 
111. 


ATTACHMENT. 

Right  of  Creditor  acquiring  title  from 

debtor  to  recover  against  Sheriff 

levying  subsequently. 

See  Absent  or  Absconding 
Debtor,  1. 

Right  of  Sheriff  to  recover  expenses- 
incurred  in  caring  for  Property. 

See  Absent  or  Absconding 
Debtor,    2. 

Proceedings  by  Liquidator  to  set  aside. 

See  Foreign  Corporation. 


AWARD. 
See  Arbitration,  1,  2,  3. 

BASTARD   CHILD. 
See  Bond,  2. 


BILL  OF  LADING. 
See  Contract,  3. 


BILL  OF  SALE. 

1.  Growing  crops — Transfer  of — 
Agreement  as  to  cutting  and  storing 
— Right  of  Mortgagee,  after  posses- 
sion taken,  as  against  execution 
creditor  —  Apparent  possession  — 
Question  as  to  does  not  arise  where 
there  is  good  consideration  and  no 
fraud. — The  plaintiff  company  held 
two  mortgages  of  the  real  estate  of 


Digitized  byVjOOQlC 


xxvm.] 


DIGEST    OF    CASE& 


569 


McD.,  and  also  bills  of  sale  covering 
his  personal  property.  While  these 
were  outstanding  the  plaintiff  took 
from  McD.  a  transfer  of  crops  grow- 
ing or  standing  upon  the  land  cover- 
ed by  the  mortgages,  of  which  he 
remained  in  occupation,  and  entered 
into  an  agreement  with  McD.  to  cut 
and  make  hay,  and  store  it  in  barns 
on  the  premises,  plaintiff  paying  the 
men  employed  to  assist  in  the  work. 
After  the  hay  was  cut  and  stored, 
plaintiff  took  formal  possession  of  it. 
The  evidence  as  to  possession  being 
clear, 

Held  that  plaintiff  was  entitled  to 
the  hay  as  against  defendant,  levying 
subsequently  under  execution,  not- 
withstanding that  the  transfer  was 
not  registered. 

Held,  also,  there  being  a  valid 
consideration  and  no  fraud,  that  the 
question  of  apparent  possession,  or 
visible  change  of  posse8sion,  or  mere- 
ly formal  possession,  did  not  arise, 
our  statute,  in  that  particular,  differ- 
ing substantially  from  the  English 
and  Ontario  acts. 

Per  Graham,  E.  J. — A  bill  of  sale 
of  growing  grass  doesnot  require  to  be 
filed  under  the  Bills  of  Sale  Act 
while  the  grass  is  growing. — Eastern 
Camtda  Sav.  Co.  v.  Curry,  323. 

2.  Chattel  Mortgage — Application 
of  proceeds— Partnership —  Estoppel 
— Practice —  Counterclaim  —  Issues 
involving  the  same  matters — Aband- 
onment— Appeal — Referee — Subjects 
for  consideration  of. — M.  &  C,  while 
carrying  on  business  as  partners,  gave 
a  chattel  mortgage  to  plaintiffs,  as 
security  for  goods  supplied  to  them. 
Subsequently  M.  retired,  leaving  the 
assets  of  the  firm  in  the  hands  of  G, 
who  gave  a  further  chattel  mortgage 
to  plaintiffs,  covering  the  goods 
included  in  the  former  mortgage  as 


well  as  goods  supplied  to  C,  per- 
sonally after  M.'s  retirement. 

Held,  that  neither  M.  nor  C.  were 
estopped  from  claiming  to  have  the 
proceeds  of  the  sale  of  goods  cover- 
ed by  the  first  mortgage  applied  in 
reduction  of  the  partnership  debt,  as 
security  for  which  that  mortgage 
was  given. 

Defendants  counter-claimed,  recit- 
ing the  first  chattel  mortgage,  and 
asking  that  an  account  might  be 
taken  of  the  proceeds,  and  of  the 
expenses  in  connection  with  the  sale 
alleging  that  the  expenses  were  in 
part  unauthorized,  disputing  the 
appropriation  of  proceeds  to  C.'s 
account,  and  claiming  payment  of  the 
balance  of  proceeds  of  the  sale  to 
defendants,  after  deducting  the 
amount  due  to  plaintiffs. 

Held,  that  the  circumstances 
detailed  would  have  justified  a  suit 
in  equity  under  the  old  practice,  and 
therefore  justified  a  counter-claim 
now,  and  that  the  counter  claim  was 
the  correct  mode  of  asking  to  have 
the  account  taken. 

Held,  also,  that  where  there  are 
two  distinct  issues  in  the  same  cause, 
each  involving  the  same  disputed 
matters,  and,  after  judgment,  the 
appellant  elects  to  abandon  one  of 
of  the  issues,  retaining  the  other  for 
the  court  of  appeal,  the  appeal  is  not 
thereby  destroyed  altogether. 

Held,  also,  that  where  several  items 
of  expenses  connected  with  the  sale 
were  not  proved,  or  were  not  justified 
by  the  evidence,  particularly  the 
solicitor's  bill  for  costs  and  dis- 
bursements, the  items  were  a  proper 
subject  for  consideration  by  a  referee. 
Fisher  et  al.  v.  McPhee  et  al.,  523. 

3.  Bill  of  sale — Affidavit— I arm 
0f—  Words  "a*  nearly  as  may  be  " — 
R.  S.,  (5th  series),  c.  92,  ss.  1,  4,  5, 
and  11. — A  bill  of  sale  was  given  by 
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P.  to  plaintiff  (1)  for  the  purpose  of 
securing  repayment  of  a  debt  of  $50. 
(2)  For  the  purpose  of  securing 
plaintiff  against  liability  as  indorser 
on  two  promissory  notes.  The  affi- 
davit made  in  connection  with  the 
bill  of  sale  was  framed  to  cover  both 
transactions,  but  was  not  in  accord- 
ance with  the  requirements  of  the 
act  with  respect  to  the  debt  intended 
to  be  secured,  and  could  be  made  to 
apply  to  the  liability  as  indorser, 
against  which  it  was  intended  to 
protect  plaintiff,  only  by  striking  out 
certain  words,  and  treating  them 
as  surplusage,  and  by  making  other 
alterations. 

Held,  following  Archibald  v. 
Hubley,  18  S.  C.  C,  116  ;  Phinney 
v.  Morse,  22  S.  C.  C,  563  ;  and 
Roberts  v.  Creighton,  24  S.  C.  C,  69, 
that  the  affidavit  was  not  "  as  nearly 
as  may  be  "  in  accordance  with  the 
forms  prescribed  by  the  statute  R.  S., 
(5th  series),  c.  92,  sections  4,  5,  and 
11. 

Held,  also,  that,  under  the  decisions 
referred  to,  the  court  had  no  power  to 
strike  out  words,  or  make  other 
alterations,  with  the  view  of  making 
the  affidavit  effective  as  to  the  lia- 
bility as  indorser. 

Held, also,  that  the  necessity  for  an 
affidavit  was  not  dispensed  with  by 
the  fact  that  the  instrument  was  not 
intended  exclusively  for  the  purposes 
mentioned  in  s.  4  or  s.  5,  but  com- 
bined them  both. 

Per  Weatherbb,  J.,  dissenting. 

Held,  that  as  the  instrument  was 
not  one  that  came  within  a.  4  or  s.  5 
of  the  act,  it  was  not  one  in  respect  to 
which  an  affidavit  or  affidavits  could 
be  framed  under  the  decisions 
referred  to. 

Held,  also,  that  the  instrument 
was  clearly  covered  and  protected  by 
a.  1  of  the  act,  and,  having  been  filed 
with  the  registrar  of  deeds,  as  required 


by  that  section,  was  ample  to  author- 
ize judgment  for  plaintiff. — Lantz  v. 
Morse,  535. 

Affidavit  held  bad  -  Unjust  Prefer- 
ences, 

See  A881GNMBNT. 


BOND. 

1.  Appeal  bond — Condition  to 
"effectually  prosecute"— Held  not  per- 
formed  where  •  appeal    dismissed  — 

County  Court  judge— Right  to  amend 
order  for  judgment. — A  bond  given  in 
the  County  Court  to  obtain  a  stay  of 
proceedings,  pending  an  appeal  to 
the  Supreme  Court,  was  conditioned 
to  effectually  prosecute  the  appeal, 
and  to  respond  the  judgmeut  to  be 
finally  given. 

Held,  that  the  meaning  of  the 
words  "effectually  prosecute"  was 
synonymous  with  "  prosecute  with 
effect,"  and  that,  the  appeal  having 
been  dismissed  with  costs,  the  condi- 
tion had  not  been  performed. 

Held,  also,  that  the  judge  of  the 
County  Court  had  a  right  to  amend 
his  order  for  judgment,  by  adding 
any  words  which  had  been  omitted 
by  error  and  accidental  slip. — 
McSweeney  v.  Reeves  et  al.,  Jfi2. 

2.  Bastardy  Act  R.  S.  (5th  series), 
r.  S7— Form  of  bond  not  inconformity 
with  act— Liability  of  surety  cannot 
be  extended  beyond  thai  fixed  by  sec- 
tion of  act. — By  section  2  of  the 
Bastardy  Act,  R  S.,  (5th  series),  c. 
37,  the  reputed  father  of  a  bustard 
child,  when  brought  before  a  justice 
of  the  peace,  is  required  to  enter  into 
a  bond  with  a  surety  toindemify  the 
poor  district.  The  form  of  bond  to 
be  used  is  given  at  the  end  of  the 
act,  s.  13  of  which  provides  that  the 
forms  following  "shall  be  used  and 
adhered  to  as  nearly  as  may  be." 
The  condition   of  the    bond  in  the 
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form  being  more  extensive  in  its 
terms  than  the  section  prescribing  it. 
Held,  that  the  liability  of  the 
surety  on  the  bond  could  not  be 
extended  beyond  that  fixed  by  the 
statute. — Overseers  of  the  Poor  v. 
Chase,  814. 

3.  Appeal  bond — Construction  of 
^-Liability  of  sureties. — The  condi- 
tion of  a  bond  given  on  appeal  from 
thecounty  court  was  to  effectually  pro- 
secute the  appeal,  and,  in  the  event  of 
the  judgment  appealed  from  being 
sustained,  to  pay  the  amount  of  the 
judgment,  and  such  further  sum  as 
might  be  awarded  by  the  Supreme 
Court  for  costs,  and  to  comply  with 
the  order  of  the  Supreme  Court  on 
appeal. 

Hold,  that  there  were  only  two 
conditions,  viz,  (1)  to  prosecute  the 
appeal,  and  (2)  in  the  event  of  the 
judgment  being  sustained  to  pay, 
*fcc,  the  compliance  with  the  order 
of  the  Supreme  Court  on  appeal 
being  made  consequent  on  the  event 
of  the  judgment  being  sustained. 

Held,  also,  that  if  the  appeal  was 
prosecuted,  and  the  judgment  ap- 
pealed from  not  sustained,  the  bond 
was  discharged. — Smith  v.  Ash  wood 
et  al.,  SSL 

See  Canada  Temperance  Act,  1. 


BRITISH  NORTH  AMERICA 
ACT. 

Sec.   QJ,  Sub-sees.    13,   14,  Power  of 
Provincial  Parliament  to  make 
enactments  under. 

See  Contract,  3. 


CALLS. 
See  Joint  Stock  Company. 


CANADA  TEMPERANCE  ACT. 

1 .  Canada  Temperance  A  ct —  Con- 
viction for  violation  of — Goods  taken 
under  distress  warrant  to  enforce  pay- 
ment of  fine — Action  of  replevin  for 
— Bond— Action  on — Plea  of  pay- 
ment— Construction  of  receipt — Com- 
promise— How  to  be  regarded — 
Power  to  make — Satisfaction  piece — 
Setting  aside — Presumption  drawn 
from. — The  defendant  G.  having 
been  convicted  of  a  violation  of  the 
Canada  Temperance  Act  and  fined, 
a  warrant  of  distress  was  issued  to 
enforce  payment  of  the  fine,  under 
which  goods  of  G.  were  seized.  G. 
brought  replevin,  and  obtained  pos- 
session of  the  goods  on  executing  the 
usual  bond.  On  the  trial  of  the 
replevin  suit  judgment  was  given  in 
favor  of  plaintiffs  for  the  return  of 
the  goods,  and  payment  of  the  sum 
of  $88.10  costs.  Defendant  there- 
upon paid  to  the  solicitors  who  were 
entrusted  with  the  enforcement  of 
the  judgment  the  sum  of  $110,  and 
took  a  receipt  "  in  full  settlement  of 
C.  T.  A.  fine  and  costs. "  A  satis- 
faction piece  was  drawn  up,  signed 
by  M.  the  prosecutor,  and  placed  on 
record.  To  an  action  by  plaintiffs  on 
the  bond  alleging  that  the  goods 
were  not  returned  and  the  judgment 
not  satisfied,  defendants  pleaded 
that  the  bond  was  discharged  by 
the  payment,  receipt,  and  satisfaction 
piece. 

Held,  that  if  the  matter  was  to  be 
regarded  as  a  compromise  in  respect 
to  the  value  of  the  replevin  judg- 
ment, plaintiffs  were  bound  by  it, 
but  that,  so  far  as  it  purported  to  be 
a  satisfaction  of  the  fine,  it  must  bo 
regarded  as  invalid. 

Held,  per  Townshend,  J.,  that 
the  receipt  must  be  60  read  as  to 
uphold  the  intention  of  taking  a 
sufficient  sum   to  pay  the  fine,  and 
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costs,  and  a  smaller  sum  in  satisfac- 
tion of  the  solicitors'  costs. 

Also,  that  it  was  within  the  author- 
ity of  the  solicitors  to  make  any 
compromise  of  their  costs  that  they 
saw  fit  for  the  purpose  cf  obtaining 
speedy  payment. 

Also,  the  records  of  the  court 
showing  that  the  judgment  had  been 
satisfied,  it  was  to  be  presumed  that 
the  conditions  of  the  bond  had  been 
performed,  and  that  it  was  not  open 
to  plaintiffs  to  show  the  contrary 
without  taking  steps  to  have  the 
release  set  aside  as  having  been 
obtained  by  fraud  or  mistake. — 
McMillan  et  al.  v.  Giovanetti  et  al., 
91. 

2.  Canada  Temperance  Act — 'Con- 
viction for  violation  of —  Certiorari 
tdkm  away — Defects  of  form  and 
substance — Not  sufficient  to  set  aside 
conviction — Power  of  magistrate  to 
hear  and  determine  cliarge  —  Not 
affected  by  failure  to  exercise  juris- 
diction as  to  part  of  case — Costs  of 
distress — Failure  to  award. — A  sum- 
mons was  issued  by  the  stipendiary 
magistrate  for  the  town  of  Pictou 
citing  defendant  to  appear  before  him 
at  a  certain  time  and  place,  "  or 
before  such  justice  or  justices  of  the 
peace  for  the  county  of  Pictou  as 
should  then  be  there,"  to  answer  a 
charge  for  having  unlawfully  sold 
intoxicating  liquor,  contrary  to  the 
provisions  of  the  second  part  of  the 
Canada  Temperance  Act. 

Defendant  appeared  before  the 
stipendiary  and  was  convicted. 

The  conviction  was  brought  up  by 
certiorari  and  the  court  was  moved 
to  quash  it,  (a J  because  costs  of  the 
distress  were  not  awarded,  and  (b) 
because  of  the  form  of  the  summons, 

Held,  that  under  the  provisions  of 
the  act,  8.  117,  the  conviction  could 
not  be  set  aside  for  defect  of  form  or 


substance,  it  appearing  that  it  was 
made  for  an  offence  against  a  provi- 
sion of  the  act  within  the  jurisdic- 
tion of  the  justice  who  made  it,  and 
that  no  greater  penalty  was  imposed 
than  the  law  authorized. 

Held,  also,  that  certiorari  having 
been  taken  away  by  the  act,  the 
court  had  no  power  of  revision  in 
cases  arising  under  it. 

Held,  also,  that  the  power  of  the 
magistrate  to  hear  and  determine  the 
charge  against  defendant  was  not 
affected  by  a  failure  to  exercise  hia 
jurisdiction  as  to  part  of  the  case  or 
the  imposition  of  a  lighter  punish- 
ment in  the  shape  of  costs  than 
might  have  been  awarded. 

CCnwre,  whether  •'  costs  "  are  to  be 
regarded  as  coming  within  the  word 
"penalty."—  The  Queen  v.  Rood^ 
159. 

3.  Canada  Temperance  Act — Dis- 
charge under  habeas  corpus  of  persons 
imprisoned  under  convictions  for 
violations  of  Act — Order  requiring 
prosecutor  to  pay  costs  upheld.— 
M.  et  al.  were  confined  in  jail  under 
warrants  issued  on  convictions  ob- 
tained for  violations  of  the  Canada 
Temperance  Act.  On  application 
to  the  learne'd  Chief  Justice,  upon 
habeas  corpus  proceedings,  they  were 
discharged,  the  costs  of  the  motions 
being  directed  to  be  paid  by  the 
prosecutor.  That  portion  of  the 
order  as  to  costs  was  appealed  from. 

Held,  that  there  was  power  under 
the  rules  to  make  the  order,  and 
that  the  discretion  of  the  learned 
Chief  Justice  should  not  be  inter- 
fered with. 

Semble,  that  the  power  to  allow 
costs  upon  habeas  corpus  proceedings 
should  be  exercised  only  in  very 
extreme  cases  if  at  all. 

Per  Graham,  E.  J  ,  no  distinction 
can   be  drawn  as  to  costs,   between 
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the  case  of  a  habeas  corpus  and  that 
of  a  certiorari. — Be  Walter  Murphy, 
196. 

4.  Canada  Temperance  Act — Ac- 
tion to  recover  money  paid  to  consta- 
ble to  secure  release  from  arrest — 
Judgment  of  county  court  in  favor  of 
plaintiff  affirmed.  —  Plaintiff  was 
arested  by  the  defendant  J.  under  a 
warrant  for  a  violation  of  the  Canada 
Temperance  Act,  issued  by  M.,  a 
magistrate  residing  at  Springhili  in 
the  County  of  Cumberland.  Plaintiff 
being  unwilling  to  be  conveyed  to 
Springhili,  paid  T.,  the  constable, 
$30,  which  was  received  by  T.  "  on 
and  towards  the  fine,"  and  paid  over 
by  him  to  the  defendant  P.,  a  justice 
who  happened  to  be  in  M.'s  office  at 
the  time. 

In  an  action  by  plaintiff  to  recover 
the  money  the  defences  relied  upon 
were  :  (1)  that  the  money  was  paid 
as  bail  to  guarantee  the  plaintiff's 
appearance  at  the  trial ;  (2)  that  it 
was  paid  to  compromise  and  settle 
the  offence  charged,  and  (3)  that 
plaintiff  failed  to  appear.  There 
being  no  evidence  to  support  the 
pleas, 

Held,  affirming  the  decision  of  the 
county  court  judge,  that  plaintiff  was 
entited  to  recover.— Richards  v. 
Taylor  et  al.,  311. 

5.  Canada  Temperance  Act — Con- 
viction quashed— Information  should 
be  re-sworn  after  alteration — Objec- 
tion, where  taken  and  noted,  not 
waived  by  going  to  trial — Omission 
of  clause  as  to  costs  of  distress  and 
conveying  to  jail,  held,  matter  for 
amendment. — An  information  for  a 
violation  of  the  Canada  Temperance 
Act,  purported  to  be  made  by 
"J.  M.  R,"  but  was  signed  and 
sworn  to  by  "  A.  W.  M."  At  the 
opening  of  the  investigation  the 
magistrate,  in  the  presence  of  "  A, 


W.  M."  erased  the  words  "  J.  M.  B.," 
and  wrote  over  them  the  words 
"  A.  W.  M."  Defendant's  counsel 
raised  the  objection  that  the  in  for 
mation  having  been  amended  should 
be  re-sworn.  This  was  not  done, 
and  the  trial  was  proceeded  with. 

Held,  that  the  information  was 
bad,  not  having  re-sworn  after  the 
making  of  the  alteration. 

Held,  also,  that  the  objection  hav- 
ing been  taken  and  noted,  was  not 
waived  by  defendant  going  to  trial 

Held,  also,  that  the  further  objec- 
tion to  the  conviction,  viz.,  that  it 
contained  no  provision  as  to  costs  of 
distress  and  conveying  defendant  to 
jail,  was  proper  matter  for  amend- 
ment. 

Per  Meagher,  J.,  dissenting. 

Held,  that  the  objection  as  to  the 
alteration  and  necessity  for  re- swear- 
ing, if  intended  to  deprive  the  magis- 
trate of  jurisdiction,  was  not  suffi- 
ciently taken. 

Held,  also,  there  having  been  an 
admission  of  due  and  regular  arrest 
and  service  of  the  warrant,  that 
defendant  was  properly  before  the 
magistrate  for  trial,  and  there  was  no 
need  of  further  information  or  war- 
rant. 

Held,  also,  fliat  defendant  should 
show  distinctly  that  the  admission  as 
to  arrest  and  service  was  not  intended 
to  lead  the  magistrate  to  believe  that 
defendant  was  properly  before  him, 
and  that  the  question  of  jurisdiction 
was  distinctly  raised.  —  Queen  v. 
McNutt,  377. 

See  Certiorari,  3. 


CAPIAS. 

Capias — Affidavit  for  held  insuffi- 
cient on  account  of  omission  of 
words,  "  unless  he  be  arrested,"  in 
connection  with  allegation  that  de- 
fendant was  about  to  leave  the  pro- 
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vince — Order  44*  Rule  1. — Order 
44,  Rule  1,  authorizes  a  judge  of  the 
Supreme  Court  to  make  an  order 
directing  the  arrest  and  imprison- 
ment of  the  defendant  in  any  action 
in  which  the  defendant  is  liable  to 
arrest,  where  the  plaintiff,  by  affi- 
davit of  himself,  or  some  other  per- 
son, proves  to  the  satisfaction  of 
such  judge,  etc.,  etc., 

(1)  That  the  defendant  is  about 
to  leave  the  province  unless  he  be 
arrested  ;  and 

(2)  His  belief  that  the  debt  will 
be  lost  unless  the  defendant  be  forth- 
with arrested. 

Held,  per  Weatherbe,  J.,  Graham, 
E.  J.,  and  Meagher,  J.,  that  an 
affidavit  which  omitted  the  words 
"  unless  he  be  arrested,"  in  connec- 
tion with  the  allegation  that  defend- 
ant was  about  to  leave  the  province, 
was  insufficient. 

Held,  per  Henry,  J.,  (Townshend, 
J.,  concurring),  that  Order  44,  Rule 
1,  is  distinguishable  from  the  Eng- 
lish rule,  where  the  words  used  are 
11  unless  he  be  forthwith  appre- 
hended," and  that  therefore,  the 
affidavit  would  have  been  no  better 
with  the  words  omitted  than  without 
them,  but  ^ 

Quasre,  whether,  as  a  matter  of 
practice,  the  necessity  for  an  imme- 
diate arrest  should  not  be  shown 
otherwise  than  by  the  words,  "and 
I  believe  the  said  debt  will  be  lost 
unless  the  said  defendant  be  forth- 
with arrested."  —  Spain  et  at.  v. 
Manning,  4W* 

CERTIORARI. 

1.  Certiorari — Affidavits  of  justi- 
fication —  Requirement  of  Crotvn 
Rule  29,  as  to  filing  before  notice  of 
motion,  imperative  —  Power  of 
Chambers  Judge  to  admit  further 
affidavits  and  adjourn  hearing  — 


Appeal  from  order  dismissed  with 
costs  as  premature. — Defendant  gave 
notice  of  motion,  at  Chambers,  foe 
an  order  for  a  writ  ot  certiorari  to 
remove,  into  this  court,  a  conviction 
made  against  him  by  two  justices  of 
the  peace.  The  objection  was  taken 
at  the  bearing,  before  the  Chambers 
Judge,  that  the  affidavits  of  justifi- 
cation, required  by  Rule  29  of  the 
Crown  Rules,  to  be  filed  before  the 
giving  of  notice  of  motion  for  a 
certiorari,  were  insufficient  in  several 
particulars.  The  learned  judge  made 
an  order,  permitting  further  affidavits 
to  be  filed,  but  reserved  the  question 
as  to  his  right  to  dispense  with  the 
requirements  of  Rule  29,  to  be 
argued  befoie  him  at  an  adjourned 
hearing. 

Held,  that  an  appeal,  taken  from 
this  order,  was  premature,  and  must 
bo  dismissed  with  costs. 

Semble,  that  the  requirements  of 
Crown  Rule  No.  29,  as  to  the  filing 
of  affidavits  of  justification,  before 
notice  of  motion,  are  imperative,  and 
that,  where  they  are  not  complied 
with,  the  judge  is  bound  to  give 
effect  to  the  objections,  and  dismiss 
the  application. 

Per  Meagher,  J. — Leave  to  file 
additional  affidavits  should  not  have 
been  given,  and  no  adjournment  for 
that  purpose  ordered. 

Per  McDonald,  C.  J. — The  order 
of  the  Cham  here  Judge  was,  in 
effect,  permission  to  file  additional 
security  under  Crown  Rule  36. 

Affidavits  read  after  objection 
must  be  intended  to  have  been  read 
by  leave  of  the  judge. — Mclsaac  v. 
McNeil,  424. 

2.  Certiorari — No  general  juris- 
diction on  part  of  County  Court 
judges  to  issue  —  Prohibition  — 
County  Court  Consolidation  Act — 
Acts  of  1889,  c.  9 — Amending  Act, 
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Acts  of  1895,  c.  28,  s.  64.— A  writ  of 
certiorari  was  issued  out  of  the  County 
Court  tor  District  No.  5,  of  which 
the  County  of  Cumberland  forms  a 
part,  for  the  return  into  the  County 
Court  of  the  original  writ  of  sum- 
mons, entry  of  judgment,  and  other 
proceedings  in  a  cause  tried  before  a 
justice  of  the  peace  for  the  county, 
the  amount  involved  being  below  the 
jurisdiction  of  the  County  Court. 

Held,  allowing  a  writ  of  prohibi- 
tion, that  the  judges  of  the  County 
Court  have  no  general  jurisdiction  to 
bring  up  cases  by  certiorari,  either 
under  the  County  Court  Consolida- 
tion Act,  1889,  Acts  of  1889,  c.  9, 
pr  under  the  amending  Act,  Acts  of 
1895,  c.  28,  s.  64. 

Held,  also,  that  such  jurisdiction 
must  be  conferred  by  express  words, 
and  was  not  to  be  inferred  from 
expressions  indicating  an  opinion  on 
the  part  of  the  legislature,  when  the 
amending  Act  was  passed,  that  such 
jurisdiction  already  existed. — Boss 
v.  Blake,  543. 

3.  Certiorari — Order  for  set  aside 
for  non-compliance  with  prelimin- 
ary requirements — Proof  of  formal 
conviction — Crown  Bute  81. — An 
OTder  was  made  at  Chambers  for  the 
removal  into  this  court  of  a  record 
of  conviction  made  by  W.,  a  stipend1 
ary  magistrate,  etc. 

The  affidavit  on  which  the  motion 
for  the  order  was  made  contained  a 
paragraph  in  which  it  was  alleged 
that  defendant  was  "served  with 
the  paper  writing  or  minute  of  con- 
viction herewith  produced  and 
marked  '  A,'  being  the  minute  or 
memorandum  of  the  conviction  or 
judgment  made  by  the  said  stipend- 
iary magistrate,  etc." 

There  being  no  proof,  apart  from 


this,  that  a   formal   conviction  was 
ever  made  out, 

Held,  that  Crown  Rule  31,  which 
requires  the  production  of  a  copy  of 
the  conviction,  verified  by  affidavit, 
at  the  time  the  motion  is  made,  as 
the  condition  of  granting  an  order 
for  the  issuing  of  a  writ  of  certiorari, 
had  not  been  sufficiently  complied 
with,  and  that  the  order  must  be  set 
aside  with  costs. — Queen  v.  Wells, 
547. 

Coutt  precluded  from   granting  in 
absence  of  affidavit. 

See  Liquor  License  Law. 

Right  to  take  away. 

See  Canada  Temperance  Act,  2. 


CHAMBERS  JUDGE. 

Powet  to  admit  further  affidavits  and 
Adjourn  Hearing. 

See  Certiorari,  I. 


CHATTEL  MORTGAGE, 
See  Bill  of  Sale,  2. 

CODICIL. 

Construction  giving  effect  to. 

SeeWiLL,  1. 

COMMISSIONER    OF    WORKS 
AND  MINES. 

Powers  and  Duties  of 

See  Mining  Law,  1,  4,  6. 


COMPANY. 
See  Joint  Stock  Company. 


CONDITION    AS    TO    RETAK- 
ING OF  GOODS. 

See  Contract,  5. 
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CONSIDERATION. 

Note  made  for  accommodation  of 
co-maker. 

See  Promissory  Note,  1. 

Promise  void  for  want  of. 

See  Contract,  2. 


CONSTABLE. 

Action  to  Recover  Money  paid  to. 

See  Canada  Temperance  Act,  4. 

Right  to  make  Second  Entry.       Wil- 
ful Misconduct  in  Execution  of 
Process. 

See  Malicious  Prosecution. 


CONSTRUCTIVE  TOTAL  LOSS. 
See  Marine  Insurance,  1. 

CONTRACT. 

1.  Contract  —  Construction  of 
words  used — Must  be  given  their  pri- 
mary meaning,  unless  the  court  is  sat- 
isfied by  evid&nce  that  they  were  used 
in  a  different  sense — Context — Sur- 
rounding circumstances. — Plaiutiff 
sought  to  recover  a  sum  of  money 
for  altering  and  lowering  the  grade 
of  a  sewer  which  he  was  constructing 
under  a  contract  with  the  defendant. 
The  contract  provided  among  other 
things  that  the  work  was  to  be 
carried  out  according  to  a  certain 
plan  and  specification  therein  re 
ferred  to,  and  the  specification  con- 
tained a  clause,  providing  that  "  the 
sewer  and  walls  must  be  built  to 
such  grade  as  the  city  engineer  may 
direct."  A  letter  was  handed  to 
plaintiff  by  the  assistant  city  engin- 
eer, giving  directions  as  to  the  grade 
of  the  sewer,  in  which  the  word 
41  grade  "  occurred  twice,  and,  at  the 


trial,  evidence  was  offered  by  plain- 
tiff to  show  that  the  word  was  used 
in  a  different  sense  in  one  sentence 
from  that  in  which  it  was  admitted 
to  have  been  used  in  the  preceding 
sentence. 

There  being  nothing  in  the  con- 
text or  in  the  surrounding  circum- 
stances to  show  that  the  word  was 
used  in  the  one  instance  in  a  different 
sense  from  that  in  which  it  was  used 
in  the  other. 

Held,  that  the  evidence  was 
rightly  excluded.  —  McDonald  v. 
City  of  Halifax,  8£ 

2.  Agreement  to  accept  goods  in 
satisfaction  of  indebtedness  to  larger 
amount — Held  binding — Parol  evi- 
dence offered  in  variation  of  written 
agreement  —  Held  improperly  re- 
ceived —  Consideration  —  Promise 
void  for  want  of — Statement  of  claim 
— Estoppel  by  failure  to  deny  allega- 
tion made  in — Amendment — New 
trial. — Defendant  agreed  in  writing 
to  accept  a  specified  quantity  of 
flour  and  middlings  in  payment  of 
plaintiffs  acceptances  for  $250.04 
and  $250.05  respectively.  The 
learned  trial  judge  admitted  evidence 
that  plaintiff,  at  the  time  defendant 
signed  the  agreement  in  writing, 
promised  to  pay  defendant  the  bal- 
ance due  him  when  he  was  able. 

Held,  that  he  erred  in  so  doing. 

Held,  also,  that  such  promise,  if 
made,  was  void  for  want  of  considera- 
tion. 

One  of  the  acceptances  indorsed 
by  defendant  to  the  Halifax  Banking 
Co.  wps  put  in  suit  by  W.,  the 
cashier  of  the  bank.  It  was  paid  by 
plaintiff  who  sought  to  recover  from 
defendant  the  amount  paid,  alleging 
that  -the  draft  was  indorsed  to  W. 

Held,  per  Graham,  E.  J.,  and 
Henry,  J.,  that  defendant,  by 
neglecting  to  reply  to  the  paragraph 
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in  the  statement  of  claim,  alleging 
the  indorsement  to  W.,  was  estopped 
from  denying  it. 

Also,  that  it  was  a  fair  inference 
that  payment  to  W  was  payment  to 
the  hank  of  which  he  was  cashier. 

Per  Meagher,  J.,  that  defendant 
was  entitled  to  amend  his  defence  on 
this  point,  and  that  there  should  be 
a  new  trial . — Seeley  v.  Cox,  210. 

3.  BUI  of  lading — Claims  under 
— Right  of  parties  to  make  agreement 
as  to  court  to  try —  Order  for  service 
out  of  the  province —  WJhere  there  is 
uncertainty  as  to  meaning  of  agree- 
ment — Proper  course  in  such  case — 
Words  of  contract  as  to  damage, 
short  delivery,  dec. — Held  to  extend 
to  non-delivery  of  the  whole — British 
North  America  Act,  s.  92,  sub-sees. 
13,  llf. — Power  of  Provincial  Parlia- 
ment to  make  enactments  under  as 
to  service  of  writs  abroad. — Plain- 
tiffs brought  an  action  in  the  Supreme 
Court  of  Nova  Scotia  against  defend- 
ants who  resided  in  England,  in 
Scotland,  and  in  the  Province  of 
Quebec,  on  account  of  the  non-deli- 
very of  certain  goods,  which  were 
shipped  in  Liverpool,  England,  to  be 
carried  by  defendants'  steamer,  and 
delivered  to  plaintiffs  at  Halifax, 
N.  S. 

There  was  a  clause  in  the  bill  of 
lading  providing  that  "claims,  if  any, 
for  loss  by  damage,  short  delivery,  or 
any  other  cause,  shall,  at  the  option 
of  the  ship's  owner,  be  settled  direct 
with  the  agents  of  the  line  in  Liver- 
pool, according  to  British  law,  with 
reference  to  which  this  contract  is 
made,  to  the  exclusion  of  proceedings 
in  any  other  country." 

Plaintiffs  obtained  an  ex  parte 
order  for  service  upon  defendants  out 
of  the  province.  This  order  having 
been  set  aside  with  costs  by  order  ol 
a  Judge  at  Chambers. 

37 — N.  S.  R.  28. 


Held,  reversing  the  decision  of  the 
Chambers  Judge,  that,  as  there  was 
an  uncertainty  as  to  the  sufficiency 
of  the  words  of  the  contract  to  ex- 
clude the  jurisdiction  of  the  court, 
the  proper  course  was  to  allow  the 
service  of  the  wiit  abroad,  leaving 
the  meaning  of  the  provision  to  be 
determined  subsequently. 

Held,  also,  (Graham,  E.  J.,  dis- 
senting,) that  plaintiffs  were  entitled 
to  their  order  with  costs. 

Per  Henry,  J., 

Held,  that  where  there  are  two 
courts  of  co-ordinate  jurisdiction,  one 
of  which  is  a  foreign  court,  and  the 
parties  contract  that  the  foreign 
court  shall  have  exclusive  jurisdic- 
tion, they  may  be  held  to  their 
agreement. 

Held,  also,  that  the  words  of  the 
contract  as  to  short  delivery,  etc., 
were  sufficient  to  cover  a  claim  for 
the  non -de livery  of  the  whole  of  the 
goods  shipped. 

Held,  also,  that,  under  the  provi- 
sions of  the  British  North  America 
Act,  sec.  92,  sub-sees.  13,  14,  refer- 
ring to  property  and  civil  rights,  and 
the  administration  of  justice,  includ- 
ing procedure  in  civil  matters,  it  is 
within  the  powers  of  a  provincial 
legislature  to  authorize  service  upon 
defendants  resident  abroad. — Stairs 
et  al.  v.  Allan  et  al.,  410. 

4.  Vendor  and  Vendee — Sale  of 
goods — Right  of  unpaid  vendor  to 
have  sale  rescinded.  —  Plaintiff 
sought  to  rescind  a  contract  of  sale 
of  goods  on  the  ground  that  C,  the 
vendee,  at  the  time  he  purchased, 
had  a  preconceived  intention  of 
fraudulently  obtaining  the  goods 
without  paying  for  them.  The  evi- 
dence relied  upon  showed  little  more 
than  that  C.  had  been  reckless  in 
personal  expenditures,  and  had  in 
creased  the  usual  amount  of  his  pur 
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chases  within  a  month  prior  to  his 
assignment.  C.  explained  the  in- 
crease in  the  amount  of  his  purchases 
by  the  statement  that  he  bought 
lower  than  usual,  and  contemplated 
opening  another  shop,  and  accounted 
for  his  failure  by  the  small  amount 
of  his  sales,  the  unexpected  demands 
of  his  creditors,  and  his  inability  to 
procure  a  loan  to  tide  over  his  diffi- 
culties. 

Held,  that  the  case  had  not  been 
brought  within  the  authorities  which 
entitle  unpaid  vendors  to  have  con- 
tracts of  sale  rescinded  for  fraud — 
Small  et  al.  v.  Glasel,  245. 

5.  Sale  of  goods — Delivery — Con- 
dition as  to  re-taking — Effect  of — 
Rescission — Printed  form  of  agree- 
ment— Fraudulent  conduct  by  agent 
in  relation  to  filling  up — Finding 
of  trial  judge  sustained—  Defend- 
ant, at  the  solicitation  of  plaintiffs' 
agent,  gave  the  latter  an  order  lor 
"one  White's  Physiological  Manikin, 
Medical  edition/'  and  signed  a 
printed  agreement  by  which  he 
undertook,  in  consideration  of  the 
delivery  of  the  article  for  him, 
freight  prepaid,  at  the  express  office 
specified,  to  pay  the  sum  of  $35.00, 
ten  dollars  on  delivery  at  the  express 
office,  and  the  balance  in  monthly 
payments  of  five  dollars  each.  It 
was  further  agreed,  in  case  of  failure 
to  pay  any  one  of  said  instalments, 
after  maturity  thereof,  that  plaintiffs 
might  re-take  possession  of  the 
manikin,  without  recourse  against : 
them  for  any  money  paid  on  account 
thereof. 

A  package  addressed  to  defendant 
was  forwarded  to  the  express  office 
named  in  the  agreement,  and  defend- 
ant was  notified  of  its  arrival,  but 
declined  to  accept  it.  Subsequently 
the  package  was  returned  to  plaintiffs, 
by  the  express  agent,  by  their  direc- 


tion. The  express  agent  had  no 
knowledge  of  the  contents  of  the 
package  apart  from  that  derived 
from  the  bill  of  lading,  which  was 
not  produced,  and  no  other  evidence 
was  given. 

Held,  that  there  was  no  delivery  % 

On  the  trial,  evidence  was  given 
by  defendant,  without  any  contradic- 
tion on  the  part  of  plaintiffs,  that 
the  agreement  was  fraudulently  filled 
up  by  plaintiffs'  agent,  and  that  the 
order  was  given  on  the  understand- 
ing that  it  was  to  be  optional  with 
defendant  to  accept  or  reject  the 
article  when  sent. 

Held,  that  the  sale  was  a  condi- 
tional one  ;  that  plaintiffs,  having 
availed  themselves  of  the  condition 
as  to  the  re-taking  of  the  property, 
thereby  rescinded  the  sale,  and  that 
the  contract  having  been  thus  put 
an  end  to,  all  rights  and  liabilities 
thereunder  ceased. 

Held,  per  Graham,  E.  J.,  (who 
expressed  no  opinion  on  other  points) 
that  the  trial  judge  having  found  in 
favor  of  defendant's  version  of  the 
transaction,  and  there  being  no  con- 
tradictory evidence,  the  finding 
should  not  be  disturbed. —  White  et 
al,  v.  Smith,  5. 

6.  Contract — Sale  of  lobsters  for 
delivery  in  Europe — Warranty  to 
keep  and  also  against  stains,  smut, 
etc.  —  Acceptance  of  goods  after 
examination  before  defects  have  de- 
veloped— Not  a  waiver  by  implica- 
tion of  warranty —  Where  contracts 
have  been  made  and  uncertainty 
exists  buyer  may  accept  and  claim 
damages — Questions  for  jury — Gen- 
eral controlled  by  specific  findings — 
Irregularity  in  connection  with  depo- 
sition taken  abroad  —  Should  be 
moved  against  at  Chambers.  — 
Defendant  contracted  to  deliver  to 
plaintiff  in  Europe  a  number  of  cases 
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of  lobsters  in  flat  cans,  and  agreed  in 
respect  to  said  lobsters  that  there 
should  be  no  inky  stains  or  black 
sm ut  inside  of  said  cans,  around  the 
edges,  sides,  along  the  seams,  or  on 
the  meat ;  and  further  that  the  con- 
tents of  said  cans  should  keep  in 
Europe  for  at  least  nine  months 
from  the  date  of  delivery.  Some  of 
the  cases  were  opened  in  Halifax, 
shortly  after  being  packed,  and 
before  being  sent  forward.  The  cans 
taken  out,  upon  being  opened,  in 
so  me  instances,  showed  slight  traces 
of  stains  but  no  smut. 

On  the  arrival  of  the  goods  in 
Europe,  a  large  number  of  cases  were 
rejected  by  different  buyers,  on  ac- 
count of  the  defective  condition  of 
the  content 8, and,  in  respect  to  others, 
plaintiff  was  obliged  to  make  a 
deduction  by  way  of  compromise. 
The  evidence  was  that  the  cans 
examined  in  Europe  showed  inky 
spots  on  the  edges  and  seams,  and 
that  these  had  spread  to  the  meat. 

Held,  that  the  stipulations  as  to 
keeping  and  as  to  freedom  from  smut, 
etc.,  were  warranties,  the  proper 
remedy  for  which  was  an  action  for 
damages.  That  the  word  "  keep," 
as  used  in  the  contract,  must  be  so 
construed  as  to  prohibit  defects  to 
which  the  attention  of  the  parties 
had  been  called,  and  to  which  the 
goods  in  respect  to  which  the  con- 
tract was  made  are  peculiarly  liable. 
Also,  that  as  smut  is  one  of  the 
defects  to  which  canned  lobsters  are 
subject,  the  word  "  keep  "  was  apt 
and  applicable  to  warrant  against  its 
occurrence,  and  to  require  the  article 
to  retain  its  qualities  and  to  remain 
unimpaired. 

Held,  also,  that  defendant's  con- 
tention that  the  word  meant  only 
that  the  goods  were  to  keep  in  a 
merchantable  condition,  was  inad mis- 
sable,  as  qualifying  or  cutting  down 


the  ordinary  meaning  of  the  word 
and  reading  words  into  the  con- 
tract. 

Held,  also,  that  plaintiff  could  not 
be  called  upon  to  reject  the  goods 
after  the  examination  at  Halifax, 
where  the  defects  had  not  fully 
developed,  and  where  there  was  only 
an  imperfect  opportunity  for  forming 
an  opinion  as  to  their  condition,  and 
that  his  acceptance  of  the  goods  at 
that  time  was  not  a  waiver  by  impli- 
cation of  the  warranty  for  their 
future  condition. 

Held,  also,  that  having  made  con- 
tracts for  the  sa le  of  the  goods,  and 
in  view  of  the  uncertainty  that 
existed,  and  the  difficulty  in  judging 
as  to  their  condition  from  samples, 
plaintiff  was  fully  justified  in  taking 
the  goods,  and  notifying  defendant 
that  he  would  claim  damages. 

Held,  also,  that  the  question  put 
to  the  jury  by  the  trial  judge  as  to 
whether  plaintiff,  by  his  agent  or 
partner,  agreed  to  waive  the  terms 
of  the  contract  as  to  smut  and  stains, 
at  the  time  when  the  goods  were 
inspected  and  approved  of  at  Halifax, 
was  a  proper  one. 

Held,  also,  that  the  failure  to  dis- 
cover inky  stains  or  smut  on  the 
examination  oi  the  goods  in  Halifax, 
was  evidence  for  the  jury  that,  at 
that  time,  none  existed;  while  the 
fact  that  defendant  volunteered  to 
make  good  any  reasonable  claims  in 
connection  with  the  first  two  ship- 
ments was  some  evidence  that  there 
were  defects. 

Held,  also,  that  the  answer  of  the 
jury  that  the  goods  were  in  substan- 
tial compliance  with  the  contract,  at 
the  time  they  were  delivered  at 
Halifax,  was  not  necessarily  a  find- 
ing against  the  existence  of  incipient 
and  hidden  defects  which  developed 
by  the  time  that  the  goods  reached 
the  European  market,  and  wa9  con- 
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trolled  by  other  findings  of  a  more 
specific  character. 

Held,  also,  that  the  warranty 
against  smut,  irrespective  of  the 
warranty  to  keep,  was  sufficient  to 
cover  the  defects  discovered  in 
Europe. 

The  deposition  of  one  of  the  wit- 
nesses examined  abroad  appeared  to 
have  been  sworn  to  when  it  was 
signed,  or  immediately  afterwards, 
and  the  objection  was  taken  that  the 
witness  should  have  been  sworn 
before  the  examination  commenced. 

Held,  that  if  there  was  anything 
at  variance  with  the  instructions  in 
this,  it  was  an  irregularity  of  which 
there  should  have  been  notice,  and 
which  should  have  been  moved 
against  in  chambers. —  Wnrzburg  v. 
Andrews,  387. 

See  Joint   Stock  Company. 
Landlord  and  Tenant. 

CONVERSION. 
Right  to  maintain  Action  for. 
See  Tenant  in  Common,  1. 


CONVICTION. 

Proceedings  to  Quash. 

See  Canada  Temperance  Act,  1, 
2,3,5. 

Proof  of  formal. 
See  Certiorari,  3. 

COSTS,  APPORTIONMENT  OF. 
See  Payment  into     Court. 


COSTS  OF   DISTRESS. 
See  Canada  Temperance  Act,  2,  5. 

COSTS,  SECURITY  FOR. 
See  Practice,  Costs  2. 


COUNTER   CLAIM,   PRACTICE 
AS  TO. 

See  Bill  op  Sale,  2. 

COUNTY    COURT    JUDGES. 

Jurisdiction  to  allow  certiorari  must 
be  conferred  by  express  words. 

See  Certiorari,  2. 

COURT,    EFFECT    OF    EQUAL 
DLVISION  OF  OPINION. 

See  Appeal. 

CRIMINAL  CODE. 

1 .  Threatening  letter — Informa- 
tion for  writing-^  Criminal  Code,  sec, 
406 — Held  to  apply  to  Local  as  well 
as  Dominion  Acts,  and  not  to  be  con- 
fined to  offences  against  tJte  Code. — 

Information  was  laid  before  the  sti- 
pendiary magistrate  of  the  City  of 
Halifax,  charging  defendant  with 
writing  a  letter  threatening  to  accuse 
McD.  of  selling  liquor  in  violation  of 
the  provisions  of  the  Nova  Scotia 
Liquor  License  Act,  with  intent  to 
extort  money. 

Held,  dismissing  a  motion  for  a 
writ  of  prohibition,  to  prevent  the  . 
magistrate  from  trying  the  informa- 
tion, that  the  word  "offence,"  as  used 
in  the  Criminal  Code,  applies  to 
offences  against  Local  as  well  as 
Dominion  Acts,  and  is  not  confined 
to  offences  against  the  Code. — The 
Queen  v.  Dixon,  82. 

2.  Crown  Case  reserved — Crimi- 
nal prosecutions — Autlwrity  to  con- 
duct— Indictment — How  preferred 
— Effect  of  indorsement  of  name  of 
foreman  of  grand  jury — Words  "a 
true  bill"— Criminal  Code,  1892, 
ss.  641-645,  760  — &  S.  Acts  of 
1887,  c.  66,  s.  2.— By  R.  S.  C ,  c. 
174,  s.  175,  (Crini.  Code  of  1892,  s. 
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645),  it  is  enacted  that  the  name  of 
every  witness  examined,  or  intended 
to  be  examined,  shall  be  indorsed  on 
the  bill  of  indictment,  and  the  fore- 
man, etc.,  of  the  grand  jury  shall 
write  his  initials  against  the  name  of 
each  witness  sworn  by  him,  and 
examined,  touching  such  bill  of 
indictment. 

Held,  that  the  directions  given  in 
the  section,  are  of  a  mandatory  char- 
acter, and  that  failure  to  affix  the 
initials,  etc.,  as  directed,  will  not 
constitute  sufficient  ground  for 
quashing  an  indictment. 

The  N.  S.  Acts  of  1887,  c.  66,  s.  2, 
impose  upon  the  Attorney-General 
the  duty  "f  appointing  some  Queen's 
counsel,  or  other  competent  barrister 
of  the  court,  to  attend  the  criminal 
business  of  each  sittings  of  the 
Supreme  Court,  in  each  county  of 
the  province  ;  such  authority  to  be 
conveyed  by  written  instructions 
under  the  hand  of  the  Attorney- 
General,  the  presentment  of  which, 
to  the  presiding  judge,  in  the  absence 
of  the  Attorney-General,  is  made 
sufficient  authority  for  any  barrister 
to  lake  charge,  on  behalf  of  the 
Crown,  of  criminal  business,  and 
conduct  the  trial  of  criminals  at  any 
sittings  or  term. 

Held,  that  these  words  are  suffi- 
cient to  cover  the  specific  act  of  pre- 
ferring an  indictment.  But,  constru- 
ing the  words  of  the  Code,  s.  611, 
sub-see.  2,  "may  prefer  a  bill  of  indict- 
ment, for  any  offence,  before  the 
grand  jury,  or  any  court  specified  in 
such  content," 

Held,  that  the  Attorney-General 
must  direct  the  preferring  of  the  bill 
in  the  particular  casp,  and  that  it 
will  not  do  to  direct  the  counsel  to 
prepare  bills  in  all  cases  which  may 
arise. 

Held,  that  the  conviction  of  the 
defendant  T  ,  under  an  indorsement 


so  preferred,  was  bad,  and  must  be 
quashed. 

The  Code,  8.  760,  provides  that, 
in  the  province  of  Nova  Scotia,  a 
calendar  of  criminal  cases  shall  be 
sent  by  the  clerk  of  the  Crown  to 
the  grand  jury,  in  each  term,  together 
with  the  depositions  taken  in  each 
case,  etc.,  and  the  indictment  shall 
not  be  made  out,  except  in  Halifax, 
until  the  grand  jury  so  directs. 

In  this  case  the  indictment  was 
indorsed,  on  the  hack  thereof,  with 
the  name  of  the  cause,  and  the  name 
of  the  foreman  of  the  grand  jury, 
and,  over  the  name  of  the  foreman, 
the  words,  "  indictment  for  an 
assault  on  a  peace  officer,  and  for 
resisting  and  preventing  apprehen- 
sion and  detainer."  The  words  "  a 
true  bill  "  did  not  appear. 

Held,  per  Graham,  E.  J., 
Wbathbrbb  and  Hfnry,  J  J.,  con- 
curring, that,  under  the  provisions  of 
the  Code,  s.  7o0,  the  signature  of 
the  foreman  of  the  grand  jury,  on 
the  hack  of  the  indictment,  could 
only  vsignify  a  true  bill ;  and  that,  in 
view  of  the  provisions  of  the  section, 
the  reason  for  the  English  practice 
did  not  apply,  and  the  words 4<  a  true 
bill  "  were  not  necessary. 

Per  Town8HEND  and  Meaghbr, 
J  J.,  dissenting. 

Held,  that,  notwithstanding  the 
provisions  of  8.  760,  the  English 
practice  in  respect  to  the  indorse- 
ment of  the  words  "  a  true  bill  n 
was  necessary,  and  should  be  fol- 
lowed, that  the  words  were  material, 
and  that,  in  their  absence,  the  indict- 
ment was  bad.  —  The  Queen  v. 
Toivmhend  et  al. ,  468. 

CROWN    CA~SE~~RESERVED. 

Authority  to  Prosecute. —  Indictment. 

How  preferred.— Words  ua  true 

Ml" 

See   Criminal  Codb. 
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CROWN  RULES   29    AND    31. 

Requirements  as  to  Filing  Affidavit. 

See  Certiorari,  1. 

DAMAGES. 

Action  againt  Police  Officet  for forcible 
expulsion  from  Court. 

See  Assault. 

Words  of  Contract  as  to  Short  Deli- 
very held   to  extend   to  Non- 
Delivery  of  the  whole. 

See  Contract,  3. 


DECISION. 

Meaning  of  Word. 

See  Appeal. 


DEED 


BY  A  STRANGER    TO 
THE  TITLE. 


Recording  does  not  affect  Owner  with 
Notice. 

See  Trespass. 

DEED,   SETTING   ASIDE. 
See  Fraudulent  Conveyance. 

DEFAULT  JUDGMENT. 

Motion  to  set   aside  —  Affidavit  of 
Merits. 

See  Practice,   Costs  2. 

DELIVERY. 
Accommodation  note  held  to  pass  by. 

See  Promissory  Note,  1. 

Condition  as  to  relating  goods  after. 

See  Contract,  5. 


Donatio  Mottis  Causa— An  essential 
requisite  of 

See   Donatio  Mortis  Causa. 

Words  of  Contiact  as  to  short. 

See  Contract,  3. 


DISCRETION   OF   JUDGE. 

Appeal  from  as  to  terms  of  Amend- 
ment. 

See  Malicious  Prosecution,    2. 

Granting  of  Order  for  inspection  held 
within. 

See  Mining   Law,  5. 

DISPUTED    LINK 
See  Arbitration,  2. 


DISTRESS  TO  ENFORCE  FINK 
See  Canada  Temperance  Act,  1,2,5. 


DONATIO   MORTIS    CAUSA. 

Donatio  mortis  causa — Delivery 
an  essential  requisite  of —  Mere 
toords,  however  strong^  not  sufficient 
— Time  at  which  gift  must  take  effect. 
— Delivery  is  an  essential  requisite 
to  a  donatio  mortis  causa. 

This  delivery  must  be  either  actual 
or  symbolical  of  the  subject  of  the 
gift  to  the  donee,  and  must  be  made 
with  the  intention  of  taking  effect 
before  the  death  of  the  donor.  Mere 
words,  however  strong,  will  not 
make  a  gift  complete. 

Where  the  goods,  the  eubjVct  of 
the  gift,  were  at  the  time  in  the  pos- 
session of  the  donee,  and  the  donor 
declared  that  they  were  to  remain 
theie  and  be  his  property — 

Held  insufficient. 

Semble,  that  the  gift  would  have 
been   effective     if     the  donor   had 
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directed  some  one  to  go  and  make  a 
formal  delivery  in  his  name. — 
McKinrum  v.  McKinnon,  189. 

DOMINION   OFFICIALS. 

Taxation  of  Dominion  Officials — 
Highway  Labor  Act,  R.  &  ,  5th  series, 
c.  47  —  Employee  on  Government 
Railway  not  exempted  from.  — 
Defendant  was  sued  for  the  recovery 
of  a  penalty  for  the  non-performance 
of  labor  in  clearing  a  highway  after 
a  snowstorm,  the  performance  of 
which  was  required  by  the  Highway 
Labor  Act,  R.  S.,  (5th  series),  c.  47. 

Held,  (McDonald,  C.  J.,  dissent- 
ing,) that  defendant  was  not  relieved 
from  the  performance  of  the  labor  or 
payment  of  the  penalty,  by  the  fact 
that  he  was  employed  as  a  section 
man  on  the  Intercolonial  (Govern- 
ment) Railway,  and  that,  at  the 
time  in  question,  his  duties  as  such 
required  him  to  assist  in  clearing  the 
track  of  the  railway.—  Fillmore  v. 
Colburn,  292. 


ESTATE  OF  DECEASED  PER- 
SON,   CLAIM   AGAINST. 

See  Evidence. 


ESTOPPEL. 

See  Arbitration,  Bill  op  Sale,  2, 
Contract,  2,  Judgment. 

EVIDENCE. 

Witnesses  and  Evidence  Act,  R.  S., 
c.  107 — Evidence  of  person  making 
claim  against  estate  of  deceased  per- 
son excluded  by. — B.  made  a  claim 
against  the  estate  of  C,  deceased,  for 
services  rendered,  which  was  allowed 
by  the  surrogate  judge  of  probate. 

Held,  setting  aside  the  decision 
with  costs,  that  under  R.  S.,  c.  107, 
the  evidence  of  B.  was  inadmissable 


in  support  of  his  claim. — In  re  Est. 
of  John  Condon,  208. 

See  Absent  or  Absconding  Debtor, 
2.  Arbitration,  2,  3.  Contract, 
1,  2,  4,  5,  6.  Fraudulent  Con- 
veyance. J  udghent.  Landlord 
and  Tenant.  Malicious  Prose- 
cution, 2.     Will,  2. 


EXECUTION. 

Taking    Property  of  one    Tenant  in 

Common  under  Execution  against 

another. 

See  Tenant  in  Common. 


FINDING   OF    TRIAL    JUDGE 
SUSTAINED. 

See  Contract,   5. 

FIXTURE. 

Engine  bolted  to  several  tiers  of  tim- 
bers held  to  be  a. 

See  Mining   Law,  3. 


FOREIGN   CORPORATION. 

Foreign  Corporation  —  Winding 
up  order — Proof  of — Proceedings  by 
liquidator  to  set  aside  attachment — 
Judicature  Act,  sec.  12,  sub-stc.  5 — 
Order  47,  Rule  1 — Construction  of — 
Provision  as  to  companies  "  doing 
business  by  agent  within  the  province." 
Applies  only  to  companies  doing 
regular  and  continuous  business. — 
On  November  26th,  1894,  the 
defendant  company  being  insolvent, 
a  winding  up  order  was  made  by  the 
Supreme  Court  of  New  Brunswick, 
under  the  provisions  of  the'Winding- 
up  Act,  R.  S.  C,  c.  129.  For  the 
carrying  out  of  the  order  liquidators 
were  appointed  who  took  possession 
of  all  the  estate  and  effects  of  the 
company.  After  the  making  of  the 
order  the  business  of  the  company 
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ceased,  and  all  its  property,  estate, 
effects,  and  business  of  every  kind 
and  description  situate  in  Canada 
was  taken  charge  of  and  managed  by 
the  liquidators  under  the  supervision 
of  the  court  by  which  the  order  was 
granted. 

Held,  that  the  making  of  the 
winding-up  was  sufficiently  proved 
by  the  production  of  an  affidavit  of 
one  of  the  liquidators  setting  forth 
the  facts  as  above. 

The  defendant  company  wns  a 
foreign  body  corporate,  having  offices 
in  London,  G.  B.,  and  in  the  pro- 
vinces of  Quebec  and  New  Bruns- 
wick. After  the  making  of  the 
winding-up  order,  as  above,  a  quan- 
tity of  laths,  the  property  of  the 
company,  which  had  been  shipped 
before  the  order  was  made,  for  deli- 
very in  Boston,  was  levied  upon 
under  writ  of  attachment  at  the 
instance  of  plaintiff  in  an  action  for 
the  recovery  of  an  alleged  debt. 

Held,  that  the  liquidator  was 
entitled  to  take  proceedings  under 
the  provisions  of  the  Judicature  Act, 
section  12,  sub-section  5,  to  set  aside 
the  attachment. 

Held,  also,  that  the  attachment 
put  in  force  against  the  estate  or 
effects  uf  the  company,  after  the 
making  of  the  winding-up  order,  was 
void. 

Held,  also,  that  the  claim  sought 
to  be  recovered  by  plaintiff  was 
clearly  one  which  could  be  dealt  with 
in  the  winding-up  proceedings. 

Held,  a)?o,  that  Order  47,  Rule  1, 
of  the  Judicature  Act,  in  relation  to 
foreign  corporations  doing  business 
by  an  agent  within  the  province, 
refers  only  to  companies  canying  on 
a  regular  and  continuous  business, 
and  not  to  companies  which  have 
merely  a  few  isolated  business  trans- 
actions. 


Per  Weathbrbb,  J. 

Held,  that  at  the  time  of  the 
attachment,  the  liquidators  were  de 
facto  aa  well  as  legally  in  possession 
of  the  property. — Salter  v.  St.  Law- 
rence Lumber  Co.,  Ltd.,  335. 

Doing  business  in  Canada — Power  of 

Provincial  Legislature  to 

impose  tax. 

See  Municipal    Corporation,  1. 

Provision  of  Mining  Law  with  refer- 
ence to  Filing  Mortgages  in  the 
County  where  the  Grantor  resides, 
held  not  applicable  to. 

See  Mining  Law,  3. 

FRAUDULENT  CONVEYANCE. 

Fraudulent  conveyance  —  What 
must  be  established  by  subsequent 
creditor  in  order  to  set  aside — Con- 
veyances made  by  person  in  business 
difficulties — Munro  v.  McDonald,  2B 
N.  S.,  849,  distinguished. — In  an 
action  by  plaintiff  to  set  aside,  aa 
fraudulent  and  void  as  against  credi- 
tors, certain  deeds  made  by  R.  to 
defendant,  it  appeared  that,  at  the 
time  the  deeds  were  made,  R.  was  in 
business  difficulties,  and  was  con- 
siderably in  debt  to  various  parties  ; 
but  that,  at  the  time  of  action 
brought,  all  these  debts  had  been 
paid,  with  the  exception  of  a  small 
balance  due  to  one  creditor,  and,  as 
to  this,  the  evidence  was  not  clear 
whether  the  debt  was  contracted 
before  or  after  the  making  of  the 
deeds.  The  indebtedness  to  plain- 
tiff was  not  incurred  for  several 
yeurs  after  the  making  of  the  deed. 

Held,  (Gkaham,  E.  J.,  dissenting 
as  to  the  facts),  that  plaintiff,  not 
being  a  creditor  at  the  time  the 
deeds  were  made,  must  prove  (1)  that 
a  debt  due  at  the  time  remained 
unpaid ;   or  (2)  that   circumstances 
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existed  from  which  it  would  be 
inferred  that  the  deeds  were  made 
with  the  intention  of  hindering, 
delaying,  or  defrauding  subsequent 
creditors. 

Murvro  v.  McDonald,  26  N.  S , 
349,  distinguished.  —  Hayward  v. 
McKay  et  al.,  152. 

GROWING  CROPS. 

Transfer  of. 
See  Bill  of  Sale,  1. 

HABEAS   CORPUS. 

Discharge  under    of  Persons  Impri- 
soned under  Convictions. 

See  Canada  Tempbrancr  Act,  3. 


HIGHWAY  LABOR. 

Liability    of   Government     Railway 
Officials  to  Perform. 

See  Dominion   Officials. 

HUSBAND   AND    WIFE. 

Married  Worn  an1 8  Property  Art 
of  188by  R.  5.,  (5th  series),  ss.  16, 
52,  57  and  58  —  Construction  of 
word  "earnings" — Covers  property 
bought  on  credit  for  the  purposes  of 
the  business. — The  Married  Women's 
Property  Act  of  1884,  R.  8.  (5th 
series),  c.  94,  s.  52,  enacts  that 
the  wages  and  earnings  of  any  mar- 
ried woman,  acquired  or  gained  by 
her,  after  the  18th  day  of  April,  1884, 
in  any  employment,  occupation,  or 
trade  in  which  she  is  engaged,  or 
which  she  carries  on  separately  from 
her  husband,  and  also  any  money  or 
property  so  acquired  by  her  through 
the  exercise  of  any  literary,  artistic, 
or  scientific  skill.  .  .  .  shall  be 
free  from  the  debts,  disposition  or 
control  of  her  husband,  and  shall  be 
held  and   enjoyed  by  such   married 


woman,  and  disposed  of  without  her 
husband's  consent,  as  fully  as  if  she 
were  sole  and  unmarried." 

Plaintiff,  who  was  carrying  on  the 
business  of  lumbering,  farming,  and 
general  trading  on  her  separate 
account,  with  her  husband's  consent, 
registered  under  the  provisions  of  the 
Act,  purchased  from  W.  certain 
wood  working  machinery,  in  pay- 
ment for  which  she  gave  her  promis- 
sory note.  The  machinery  having 
been  levied  upon  and  sold  by  the 
sheriff  under  an  execution  against 
the  husband. 

Held,  reversing  the  judgment  of 
the  trial  judge,  that  the  word  "  earn- 
ings," as  used  in  section  52,  was 
broad  enough  to  cover  the  property 
in  question,  and,  this  being  so,  plain- 
tiff could  sue  in  her  own  name  with- 
out joining  her  husband. 

Ritchie,  J.,  dissented — Slaughen- 
white  v.  Archibald,  859. 


INDICTMENT. 

How  Preferred. 

See  Criminal  Code,  2. 


INDORSEMENT. 
See  Promissory  Note,  1. 


INFORMATION. 
Must  be  re-sworn  after  Alteration. 
See  Canada  Temperance  Act,  5. 

JOINT  STOCK  COMPANY. 

Joint  Stock  Company—  Calls  made 
before  organization  —  Held  made 
without  authority — Resolution  auth- 
orizing call — Must  state  time  and 
place  where  call  is  payable — Share 
list  not  adopted  by  Act — H°ld  to  be 
a  mere  offrr  and  not  binding  upon 
parties  signing — Acceptance  of  offer 
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■ — Mast  be  in  its  entirety. — In  Apri1, 
1891,  defendant  subscribed  the  name 
of  the  firm  of  "  M.  Son  &  Co."  ot 
which  he  was  a  member,  to  a  sub- 
scription list,  the  parties  to  which 
agreed  to  take  the  number  of  shares 
set  opposite  their  names  in  the 
"  Halifax  Omnibus  Co."  The  com- 
pany was  incorporated  by  Act  passed 
May  19th,  1891,  as  the  "Halifax 
Carette  Co,"  defendant  being  named 
as  a  shareholder.  No  reference  was 
made  to  previous  acta  of  promotion. 
The  meeting  to  organize  was  held 
September  17th,  1891. 

Held,  that  calls  made  prior  to  the 
latter  date  were  clearly  informal, 
there  being  no  one  who  had  power  to 
make  calls. 

At  the  meeting  for  organization  a 
resolution  was  passed  "  that  share- 
holders who  have  not  paid  up  their 
stock  be  notified  to  pay  the  same 
within  ten  days  to  the  acting  trea- 
surer." The  president  of  the  com- 
pany thereupon  sent  out  a  notice 
that  "  at  a  meeting  of  the  directors 
.  .  .  held  this  day  a  call  was  made 
of  the  full  amount  of  the  unpaid 
subscribed  capital  stock  .  .  .  and 
that  the  same  is  payablo  on  or  before 
Saturday,  the  10th  day  of  October, 
at  the  office  of  J.  C.  M.,  &c." 

Held,  that  the  directors  should, 
by  their  resolution,  have  appointed 
n  certain  day  and  a  certain  place  for 
payment,  and  that  both  the  resolu- 
tion and  the  notice  sent  out  by  the 
president  were  invalid. 

Held,  further,  that  no  action  would 
lie  against  subscribers  to  the  share 
list,  it  being  a  mere  offer  or  promise 
to  take  shares,  which  had  not  been 
accepted  or  recognized,  or  vested  by 
the  act  of  incorporation  in  the  plain- 
tiff company. 

Held,  further,  that  if  it  was  com- 
petent for  the  directors  to  adopt  the 
offer  on  the  part  of  "  M.  Son  &  Co.," 


if  it  was  to  be  regarded  as  such,  it 
must  be  adopted  in  its  entirety,  and 
that  it  was  not  an  acceptance  of  the 
offer  to  place  the  name  of  one  mem- 
ber only  of  the  firm  in  the  charter. 
Held,  further,  that  if  defendant 
was  to  be  regarded  as  a  member  of 
the  company,  by  virtue  of  the  charter, 
he  must  be  allowed  an  opportunity 
of  saying  how  many  shares  he  would 
take.— The  Halifax  Carette  Co.  v. 
Moir,  45. 


JUDGMENT. 

Judgment — Acceptance  of  promis- 
sory note  in  satisfaction  of — Express 
agreement  necessary  to  renim — Evi- 
dence of — Return  of  note  not  sufficient 
—  Satisfaction  piece  —  Mistake  in 
recording — Party  to  settlement  not 
permitted  to  take  advantage  of. — 
J.  W.  H.,  an  agent  of  plaintiff, 
delivered  to  defendant  a  satisfaction 
piece  of  a  judgment  held  by  plaintiff 
against  defendant,  on  receiving  from 
defendant  a  promissory  note  for 
$110.00.  The  note  so  taken  was 
subsequently  returned  to  defendant, 
and  three  other  notes  taken  in  lieu 
thereof.  The  latter  notes  were  finally 
returned  to  defendant,  without  any- 
thing being  paid  on  account  of 
them. 

Held,  that  tha  judgment  having 
been  satisfied  by  the  acceptance  of 
the  notes,  and  delivery  of  the  satis- 
faction piece,  could  not  be  revived, 
unless  by  express  agreement. 

Held,  also,  that  the  delivery  back 
of  the  notes  was  not  sufficient  evi- 
dence to  establish  such  an  agree- 
ment. 

Defendant,  on  receiving  the  satis- 
faction piece,  instead  of  taking  it  to 
the  clerk  of  the  court  and  obtaining 
his  certificate,  took  it  the  registrar 
of  deeds,  who  registered  it,  and 
made  an  entrv  that  the  judgment 
was  discharged. 
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Held,  (per  Townshbnd,  J.,)  that 
it  was  not  competent  for  J.  W.  H., 
to  whom  the  judgment  was  subse- 
quently assigned  after  he  became 
aware  of  the  mistake,  to  take  advan- 
tage of  the  mistake,  and  obtain  exe- 
cution on  the  judgment. — Maguire 
v.  Carr,  481. 

JURISDICTION. 

Express  words  required  to  confer. 

See  Certiorari,  2. 


JURY. 

Directions  to. — Effect  where  no  excep- 
tions taken. 

See  Assault. 

Failure  of  Judge  to  instruct  on 
Material  Point. 

See  Malicious  Prosecution. 

Finding  as  to  Doubtful  Line. 

See  Trespass. 

General   Controlled  by    Specific 
Findings. 

See  Contract,  6. 

LACHES. 

Delay  in  moving  to  set  aside  award 

See  Arbitration. 

Where    improvements    to   land  have 
been  made  by  Grantee  of  Co-tenant. 

See  Tenant  in    Common,  2. 


LANDLORD   AND    TENANT. 

Landlord  and  tenant — When  last 
day  for  giving  up  possession  falls  on 
Sunday — 0 verb/tiding  in  such  case 
no  evidence  of  new  contract — Liabil- 
ity of  tenant — Form  of  action  where 


landlord  is  prevented  from  obtaining 
possession. — Defendant  gave  notice 
to  quit  the  premises  occupied  by 
him,  to  take  effect  on  the  first  day  of 
May,  then  next  ensuing.  The  1st 
May,  falling  on  Sunday,  defendant 
did  not  commence  to  move  out  until 
the  following  duy,  and  had  not  com- 
pleted the  moving,  when  another 
tenant,  to  whom  plaintiff  had  let  the 
promises,  arrived. 

Held,  affirming  the  judgment  of 
the  county  court  judge,  that  the  ten- 
ancy between  plaintiff  and  defendant 
having  been  put  an  end  to,  there 
could  be  no  new  contract  except  by 
mutual  agreement 

Held,  also,  that,  in  the  absence  of 
an  intention  to  that  effect,  the  over- 
holding  was  not  a  waiver  of  the 
notice  to  quit. 

Held,  also,  that  the  only  payment 
for  which  defendant  would  be  liable 
would  l)e  for  several  days  that 
elapsed  before  he  returned  the  key, 
provided  plaintiff  proved  that  the 
non-delivery  of  the  key  prevented 
him  from  obtaining  possession,  in 
which  case  the  action  would  be  for 
use  and  occupation. — Nisbet  v.  HaL, 
80. 


LEASE  OF  MINE 
See  Mining  Law. 


LICENCE  TO   SEARCH. 

Limitation  of  right  to  accept  Applica- 
tion for. 

See  Mining  Law,  6. 


LIQUOR  LICENSE  LAW. 

Liquor  License  Act  of  1895,  c.  2, 
sec.  89,  Screen  Clause.  Held  a  mere 
regulation  of  the  Contiitions  of  Sale 
—  Certiorari —  Court  absolutely  pre- 
cluded from  granting  in  absence  of 
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affidavit  of  defendant  denyiny  viola- 
tion of  Act. — The  Liquor  License 
Act  of  1895,  c.  2,  8.  39,  provided  in 
effect  that  in  shops  in  respect  to 
which  licenses  were  granted  for  the 
sale  of  intoxicating  liquors,  no  Mind, 
screen,  counter,  box,  or  other  obstruc- 
tion of  any  kind  should  be  permitted 
in  the  shop,  or  in  connection  with 
the  window,  so  as  to  conceal  any  part 
of  the  interior  of  the  shop  from  the 
view  of  persons  on  the  street  without. 

Held,  that  this  was  a  mere  regula- 
tion of  the  conditions  under  which 
the  licensee  was  permitted  to  carry 
on  bis  business,  and  was  in  no  sense 
an  increase  of  the  burden  of  the  law, 
as  it  stood  before,  to  such  an  extent 
as  to  make  it  prohibitory. 

Held,  further,  affirming  Queen  v. 
McDonald,  26  N.  S.,  402,  that  the 
court  is  absolutely  precluded  from 
granting  a  writ  of  certiorari  in  the 
absence  of  the  affidavit  requried  to 
be  made  by  defendant,  that  he  has 
not  violated  the  Act.  —  Queen  v. 
Poicer,  S7S. 

See  Canada  Temperance  Act. 


LIMITATIONS,    STATUTE    OF. 

Effect  of  Filing  Petition  for  Settle- 
ment  of  Estate. 

See  Administrator,  1. 


MAGISTRATE. 

Jurisdiction— Failure  to  Exercise  as 
to  part  of  Case — Effect  of -Power 
to  hear  and  determine  charge. 

See  Canada  Temperance  Act. 

Power   to    hear   and  determine 
charge. 

See  Canada  Temparanoe  Act. 


Trial  before  with  Jury —-Re-trial  need 
not  be  before  same  Justice. 

See  Promissory  Note,   1. 


MALICIOUS  PROSECUTION. 

1.  Action  for  malicious  prosecution 
— Omission  of  judge  to  instruct  jury 
on  a  material  point— -Not  excused  by 
absence  of  request — Held  valid  reason 
for  setting  a*ide  verdict.  -=-  In  an 
action  for  malicious  prosecution  the 
learned  trial  judge,  not  having  been 
requested  to  do  so,  omitted  to 
instruct  the  jury  that  even  although 
the  defendant  believed  in  the  charge 
he  was  making  he  might  still  be 
held  to  be  acting  maliciously. 

Held,  that  the  judge  was  not 
excused  from  directing  the  jury  on  a 
material  point  by  the  absence  of  a 
request,  and  that  his  failure  to  do  so 
was  a  valid  reason  for  setting  aside 
the  verdict. — Hawkins  v.  Snow>  259. 

2.  Malicious  prosecution — Ab- 
sence of  reasonable  and  probable 
cause — Legal  advice — Effect  of  where 
taken,  in  repelling  idea  of  malice — 
Distinction  wliere  circumstances  are 
all  within  knowledge  of  prosecutor — 
Facts  tending  to  show  absewe  should 
be  submitted  to  jury — Constable — 
Right  to  re-enter  after  hamng  effected 
lawful  entrance  in  firnt  instance — 
Wilful  misconduct  in  execution  of 
process — Evidence  of  termination  of 
proceedings  enabling  action  to  be 
brought — Record  of  acquittal — Prac- 
tice as  to — Appeal  from  discretion  of 
judge  as  to  terms  of  amendment. — 

Plaintiff  entered  defendant's  house, 
in  the  capacity  of  constable,  for  the 
purpose  of  arresting  defendant's  ser- 
vant, under  a  writ  of  capias,  which 
had  been  delivered  to  him  to  be 
executed.  He  failed  to  find  the 
servant,  and  left  the  house,  but  his 
attention     having    been    called    to 
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marks  indicating  that  the  person  for 
whose  arrest  he  held  the  writ  had 
escaped  through  a  window,  he  re-en- 
tered for  the  purpose  of  examining 
the  marks,  and  making  a  second 
Bearch. 

Plaintiff  was  subsequently  arrested 
at  the  instance  of  defendant,  and  put 
upon  his  trial,  chaTged  with  breaking 
and  entering  defendant's  house,  and 
also  with  wilfully  misconducting 
himself  in  the  execution  of  the 
process.  Ik-fore  taking  this  step, 
defendant  consulted  a  solicitor  and 
acted  under  his  advice  in  what  he 
did.  The  first  charge  was  abandoned 
at  the  trial,  and  plaintiff  was  acquit- 
ted on  the  second. 

Plaintiff  thereupon  brought  an 
action  against  defendant  for  falsely, 
maliciously,  and  without  probable 
cause,  preferring  and  prosecuting  the 
charge  against  him.  The  solicitor 
was  also  joined  as  a  defendant. 

The  learned  trial  judge  dismissed 
the  charge  against  the  solicitor,  and 
told  the  jury  that  in  his  opinion,  as 
to  the  other  defendant,  plaintiff  had 
not  established  the  absence  of  reason- 
able and  probable  cause.  He  then 
left  it  to  the  jury  to  say  whether 
malice  or  indirect  motive  was  brought 
home  to  defendant. 

Held,  per  Graham,  E  J.,  Henry, 
J.,  concurring,  that  the  circumstances 
having  all  taken  place  in  the  presence 
of  defendant,  the  case  was  distin- 
guishable from  cases  where  the  pro- 
secutor is  compelled  to  rely  upon 
inferences  from  suspicious  circum- 
stances and  information  derived 
second  hand. 

Held,  also,  (Ritchie,  J.,  dissent- 
ing,) (a)  that  the  constable  having 
lawfully  effected  his  entrance  in  the 
first  instance,  was  justified  in  re-en- 
tering, provided  he  did  so  in  a 
reasonable  manner. 

(b)  That  an  unreasonable  exercise 


of  the  right  of  re-entry  would  not 
constitute  "  wilful  misconduct  in  the 
execution  of  the  process." 

Held,  also,  (Ritchie,  J.,  dissent- 
ing,) that  while  the  question  of 
reasonable  and  probable  cause  is  for 
the  judge  in  cases  where  there  is  no 
conflict  of  testimony,  he  must  sub- 
mit to  the  jury  facts  tending  to 
show  a  want  of  such  cause,  and  ask 
them  to  infer  from  these  facts 
whether  or  not  there  was  malice. 

Held,  also,  (Ritchie,  J.,  dissent- 
ing on  the  ground  that  there  was  no 
evidence  against  the  solicitor,)  that 
the  solicitor  having  had  the  same 
knowledge  of  the  facts  as  the  other 
defendant,  his  case  should  have  been 
put  to  the  jury. 

Held,  also,  that  the  taking  of  legal 
advice  before  laying  a  charge,  while 
it  is  not  the  same  as  taking  counsel's 
opinion  in  England,  is  matter  for 
the  jury,  and,  with  some  limitations, 
tends  to  repel  the  idea  of  malice. 

Held,  also,  that  the  abandonment 
of  one  charge  and  uncontradicted 
evidence  of  an  acquittal  on  the  other, 
was  sufficient  evidence  of  the  ter- 
mination of  the  preceedingd  to  enable 
an  action  to  be  brought.  In  this 
province  it  is  not  the  practice  to 
require  the  record  of  acquittal  to 
be  signed  by  the  Attorney -General. 

Held,  also,  that  the  question 
whether  the  person  who  enters  a 
house  for  the  purpose  of  executing  a 
warrant,  exceeds  his  privilege  by 
remaining  longer  than  is  reasonable, 
is  one  for  the  jury. 

Per  Ritchie,  J.  : 

Held,  that  the  terms  upon  which 
the  trial  judge  decides  that  that  he 
will  allow  an  amendment,  are  entirely 
within  his  discretion,  and  no  appeal 
lies  from  his  decision  by  the  party 
applying  for  the  amendment,  when 
he  declines  to  take  it  upon  the  terms 
offered,     unless   the    terms   are    so 
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unreasonable  as  to  compel  the  court 
to  say  that  the  discretion  was  impro- 
perly exercised. — Seary  v.  Saxton 
et  a/.,  279. 

MARINE  INSURANCE. 

1.  Marine  Insurance—  Constructive 
Total  Loss  -Absence  of  facilities  for 
repair,  and  excessive  cost — Absence  of 
means  of  communication  by  mail  or 
telegraph  —  Justifiable  saU — Notice 
of  abandonment — Held,  not  required 
— Urgent  necessity  for  sale  must  be 
shown  where  it  appears  from  result 
that  vessel  miyht  have  been  repaired. 
— Plaintiffs'  vessel  sailed  from  Turk's 
Island  for  Lockepnrt,  N.  S.,  with  a 
cargo  of  salt.  She  encountered 
heavy  weather  soon  after  leaving, 
and  returned  to  port  leaking  badly, 
and  was  beached  to  prevent  her 
sinking.  There  were  no  means  of 
repairing  the  vessel  at  the  island,  and 
the  cost  of  repairing  her  there  would 
have  exceeded  her  value  when 
repaired,  while  the  extent  of  the 
damage  was  such  that  it  would  have 
been  hazardous  to  have  attempted 
to  remove  her  to  another  island  for 
permanent  repair. 

Held,  that  the  master  was  justified, 
under  these  circumstances,  in  selling 
the  vessel. 

Also,  that  the  vessel  was  a  con- 
structive total  loss. 

At  Turk's  Island  there  was  no  tele- 
graph, and  mail  communication  was 
irregular,  and  several  weeks  must 
have  elapsed  after  sending  a  letter 
before  an  answer  could  be  received. 
In  the  meantime  the  vessel  would 
have  been  exposed  to  danger,  and 
considerable  expense  and  further  loss 
would  have  to  be  incurred. 

Held,  that  the  master  was  not 
bound  to  delay  the  sale  to  communi- 
cate with  his  owners,  in  order  to  give 
the  latter  an  opportunity  of  giving 
notice  of  abandonment. 


Held,  also,  that  notice  of  abandon- 
ment is  not  required  where  the 
owners,  when  they  first  learn  that  a 
a  vessel  has  been  so  injured  as  to  be 
a  proper  subject  of  abandonment, 
learn  at  the  same  time  that  there  has 
been  a  justifiable  sale  by  the  master. 

Where  the  result  shows  that  a 
vessel  might  have  been  repaired,, 
very  great  necessity  for  the  sale  must 
be  shown,  to  pass  property  or  to. 
throw  a  loss  upon  the  underwriters. 
— Churchill  et  al.  v.  The  Nova  JScotia 
Marine  Insurance  Co.,  62. 

2.  Marine  Insurance —  Vessel  sink- 
ing suddenly  at  sea,  wJiere  no  explana- 
tion can  be  given  to  account  for  it — 
Evidence  as  to  repairs  made  previously 
—Inference  as  to  seaworthiness — Loss 
by  perils  of  tJie  sea — Question  for 
jury  —  Misdirection —  New  trial. — 
A  vessel  insured  by  the  defendant 
company  sank  at  sea,  shortly  after 
leaving  port.  No  evidence  was  given 
to  explain  the  cause  ot  her  sinking, 
but  there  was  evidence  that,  in  the 
spring  of  the  year,  she  was  caulked, 
painted,  and  cleaned,  and  also  that> 
in  the  month  prior  to  that  in  which 
she  was  lost,  she  was  put  on  the  slip, 
arid  the  caulking  examined  and  made 
tight,  and  other  repairs  made,  and 
that,  at  this  time,  there  was  no  indi- 
cation of  planks  starting  or  anything 
of  that  kind. 

Held,  that  the  fact  that  no  expla- 
nation could  be  given  to  account  for 
the  sinking  of  the  vessel  was  not 
enough  to  establish  an  inference  of 
unseaworthiness,  there  beingevidence 
from  which  it  could  be  reasonably 
inferred  that  the  vessel  was  sea- 
worthy at  the  commencement  of  the 
voyage. 

Held,  also,  that,  in  dealing  with 
the  loss  of  cause,  it  was  for  the  jury 
to  say  whether  the  loss  was  occa- 
sioned by  perils  of  the  eea,  notwith- 
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standing  the  lack  of  evidence  as  to 
the  exact  cause  of  the  sinking. 

Held,  also,  the  trial  judge  having 
instructed  the  jury,  as  a  matter  of  law, 
that  the  vessel  was  lost  by  perils  of 
the  sea,  that  this  was  misdirection, 
and  that  the  case  must  go  back  for  a 
new  trial. — Morrison  et  al.  v.  The 
Nova  Scotia  Marine  Ins.  Co.,  846. 


MARRIED  WOMAN. 

Property  of    Construction  of  wot  d 
"  earnings" 

See  Husband  and  Wifb. 


MATERIAL  FACT. 

New  trial  ordered  to  determine. 

See  Municipal  Corporation,  3. 


MINING   LAW. 

1 .  Gold  Mining  Lease — Forfeiture 
for  non-payment  of  rental  in  advance 
— Construction  of  words  "  next  recur- 
ring anniversary  " — Date  of  lease — 
Powers  of  Commissioner  —  Held 
merely  of  a  statutory  character — 
Receipt —  Words  of  controlled  by 
statute — Acceptance  of  second  lease — 
Where  not  voluntary — Mines  Act, 
R.  S.,  6th  series,  c.  7— Amending 
Act,  Acts  of  1889,  c.  S3.— On  the 
27th  November,  1886,  the  Crown 
granted  to  W.  and  others  a  lease  of 
certain  gold  mining  areas,  to  com- 
mence on  the  25th  of  the  same 
month,  which  lease  was,  by  various 
assignments,  transferred  to  the  rela- 
tors. The  lease  was  issued  under 
the  provisions  of  the  Mines  Act, 
R.  S.,  5th  series,  c.  7,  by  which  the 
lessee  was  required  to  perform  a 
certain  number  of  days  work  in  each 
year,  for  each  area  contained  in  the 
lease,  on  failure  to  do  which  the 
lease  was  subject  to  forfeiture. 


By  the  Acts  of  1889,  c.  23,  the 
provisions  of  the  R.  S.,  c.  7,  as  to  the 
work  required  to  be  done,  were 
amended,  and  the  lessee  was  enabled 
to  enter  into  an  agreement  in  writing 
with  the  Commissioner  of  Mines 
substituting  for  the  work  previously 
required  to  be  done  a  payment  in 
advance  of  a  rental  of  fifty  cents 
per  area,  which  payments  in  advance 
were  to  be  construed  to  commence 
from  the  "  nearest  recurring  anniver- 
sary of  the  date  of  the  lease." 

The  relators  availed  themselves  of 
the  provisions  of  this  latter  act,  and 
entered  into  an  agreement  in  writing 
with  the  Commissioner  of  Mines  on 
the  17th  December,  1889,  and  made 
their  first  annual  payment  in  advance 
on  the  31st  December  of  that  year, 
the  receipt  for  which  was  given  by  a 
clerk  in  the  offipe  as  being  for 
"  amount  of  fee  accompanying  appli- 
cation for  rental  lease  No.  354,  at 
Malega  Barrens,  one  year  from  the 
15th  November,  1889." 

In  December,  1890,  the  relators 
attended  at  the  Mines  Office  for  the 
purpose  of  making  their  next  pay- 
ment, but  learned  that  the  lease  had 
been  forfeited  on  the  previous  25th 
November,  for  non-payment  of 
rental  in  advance. 

Held,  that  the  lease  commenced 
on  the  27th  November,  when  the 
grant  was  made,  and  not  the  25th, 
the  prior  date  at  which  it  was  des- 
cribed as  commencing. 

Held,  also,  setting  aside  the  for- 
feiture, that  the  rental  was  not  in 
arrears,  the  words  "  nearest  recurring 
anniversary  "  having  reference  to  the 
anniversary  next  ensuing  after  the 
date  of  the  lease. 

Held,  also,  as  to  the  form  of  receipt 
given,  that  the  words  of  the  statute 
must  govern,  the  powers  of  the  Com- 
missioner being  merely  statutory, 
and  that  officer  having  no  power  to 
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make  a  different  contract  from  that 
contemplated  by  the  statute. 

At  the  time  the  relators   attended 
to  make  their  second  payment,  and 
learned   that   their   lease  had    been 
declared  forfeited,  as  an  act  of  prud- 
ence,   they    took    out  a   license    to 
search  over  the    same  areas  covered 
by  the  lease,  and,   on   the  expiry  of 
the  license  to   search,   they  applied 
for  and  obtained  a  lease  of  the  area 
upon  which  their  plant  was  situated. 
Held,  that  as   the  Commissioner, 
in  seeking   to   forfeit  the  lease,  was 
acting  under  color  of  office,  the  action 
of  the    relators   in   protecting  them- 
selves in  the  way  stated  was  not  of 
a  voluntary   character,  and   was  not 
to  be  construed  as  a  voluntary  accept- 
ance of  a  second   lease  by  which  the 
prior  lease  would  be  surrendered. — 
Attvrney-Genei'ab  et  al.   v.  Sheraton 
et  a/.,  492. 


remainder  thereof,  as  the  case  may 
be,  may  be  granted  to  the  first  of  the 
applicants  for  license  to  search 
(called  second  rights).  Upon  the 
expiration  of  this  license,  or  selec- 
tion of  an  area  by  the  holder,  the 
second  of  such  applicants  may  be 
granted  a  licence  over  such  tract  or 
the  remainder  thereof,  as  the  case 
may  be,  and  so  on  until  all  such 
applications  for  areas  in  the  tract  have 
been  exhausted." 

Held,  affirming  the  decision  of 
the  Commissioner,  that  the  periods 
to  be  covered  by  the  licenses  or 
rights,  subsequent  to  the  first  right, 
commenced  to  run,  not  from  the 
dates  of  the  applications  therefor, 
respectively,  but  from  the  expiry  of 
the  preceding  rights,  respectively. — 
Caldwell  et  al.,  in  re  Application  of. 


2.  Mines  and  Minerals  Act  of 
1892,ss.  91,  92,  94,  95,  98,  a?id99— 
Co7istmdio7i  of  —  Applications  for 
licenses  to  search  subsequent  to  first 
right —  When  they  commence  to  run 
— Decision  of  Commissioner  affirmed. 
— The  Mines  and  Minerals  Act  of 
1892,  s.  91,  authorized  the  Commis- 
sioner of  Works  and  Mines  to  grant 
licenses  to  search,  to  be  in  force  one 
year  and  six  months  from  the  date 
of  application  therefor.  By  s.  92,  it 
was  enacted  that  no  application  for 
a  license  should  be  valid  unless 
accompanied  by  a  payment  of  $30. 
By  s.  98,  when  a  license  was  granted, 
the  Commissioner  was  authorized  to 
receive  other  applications,  (called 
second  rights,)  over  the  same  tract. 
By  s.  99,  it  was  enacted  "  On  the 
expiration  of  the  license  to  search 
granted  upon  the  first  application, 
or  on  the  selection  of  an  area  for 
lease  by  the  holder  thereof,  a  license 
to    search    over    such   tract,   or   the 


3.  Consolidated  Mines  Act,  Acts 
1892,  c.  1 — Mortgageregistered  under 
— Held  to  cover  engine  vsed  in  connec- 
tion with  mine — Fixture —  What  con- 
stitutes— Foreign  corporations  -  -  Pro- 
visions as  to  filing  not  applicable  to. 
— Au  engine  used  in  connection  wilh 
a  gold  mining  property,  was  placed 
inside  the  pump  house  upon  a  founda- 
tion 30  feet  long,  15  feet  wide,  and 
5  feet  deep.  The  foundation  con- 
sisted of  three  tiers  of  timber  laid 
horizontally  in  a  pit.  The  engine 
was  fastened  to  the  timber  by  bolts 
passing  through  all  three  tiers.  The 
ground  was  then  leveled  over  the 
timber,  and  a  floor  put  down. 

Held,  as  against  an  execution 
creditor,  that  the  engine  was  a  fixture 
and  passed  with  the  land  under  a 
mortgage  cf  the  mine,  registered 
undor  Acts  of  1892,  c.  1. 

Held,  also,  that  the  act  requiring 
mortgages,  etc.,  to  be  filed  in  the 
county  where  the  grantor  resides  is 
not  applicable  to  a  foreign  corpora- 
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tion  with   headquarters  out  of  the 
province. — Don  et  al.  v.  Warner,20%. 

4.  Mining  lease — Action  against 
Commissioner  for  refusing  to  register 
transfer — Equitable  interest — Proof 
of  nature  or  value  requisite  in 
relation  to  damages  —  Bona  fide 
transferee  —  Notice  affecting  subse- 
quent transferees — Amending  Act — 
Effect  of— Repeal  of  provisions  of 
original  act — Request  for  registra 
Hon — Right  of  party  in  absence  of 
request  held  to  be  merely  executory — 
General  request — Directions  as  to 
registration — Duty  of  party  applying 
to  give — Duty  of  Commissioner — 
Form  of  transfer —Mines  and  Min- 
erals Act,  R.  £'.,  c.  7,  s.  ISO — Acts 
of  1885,  c.  8,  s.  1—Jost  v.  McCuish, 
25  N.  £.,  515,  followed.— The  Mines 
and  Minerals  Act,  Ii.  S.,  c.  7,  s.  130, 
enacted  that  "  all  licenses  and  a 
description  of  all  mortgages,  bills  of 
sale,  attachments,  judgments,  trans- 
fers and  documents  of  title  of  any 
kind  affecting  such  licenses  "  should 
be  registered  in  the  office  of  the 
Commissioner  of  Mines,  any  mort- 
gage, &c,  not  so  registered  to  be 
void  as  against  subsequent  bona  fide 
mortgages,  &c,  previously  registered. 

By  the  Acts  of  1885,  c.  3,  s.  1, 
passed  April  24th,  1885,  this  section 
was  amended  by  adding  a  proviso 
requiring  such  mortgages, bills  of  sale, 
attachments,  judgments,  transfers  or 
documents  of  title  to  "proceed  from 
or  be  charged  against  the  parties 
who  may  appear  upon  the  registry 
to  be  the  lessees  or  licensees  of  such 
gold  and  silver,  coal  and  other  mines, 
so  to  be  transferred  or  to  be  incum- 
bered." 

In  an  action  against  the  Commis- 
sioner for  refusing  to  register  a  docu- 
ment in  his  office,  and  for  registering 
a  later  transfer,   it  appeared  that  on 
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the  16th  June,  1883,  a  letter  was 
addressed  to  the  Commissioner 
enclosing  what  purported  to  be  a 
copy  of  a  transfer  from  V.  to  G.  of 
an  interest  in  a  property  at  Monta- 
gue. The  transfer  itself  was  not 
recorded,  and  the  legal  title  to  the 
property  was  vested  at  the  time  in 
D.  under  lease  No.  105. 

On  the  8th  October,  1885,  G. 
transferred  to  plaintiff  one-third  of 
all  his  interest  in  mining  leases  and 
mines  of  gold,  &c,  inclusive  of  all 
areas  possessed  by  him  and  regis- 
tered in  his  name  in  Montague  and 
other  districts  named,  and  of  all  areas 
in  which  he  was  interested  "  though 
not  named  on  the  records  of  the 
Mines  Office." 

The  latter  transfer  was  registered 
against  the  properties  expressly 
named,  but  was  not  registered,  and 
no  request  was  made  to  have  it  regis- 
tered against  lease  No.  105,  until 
after  the  passage  of  the  amending 
act  of  1885. 

After  the  passage  of  this  act  the 
Commissioner  was  requested  to 
record  the  transfer  from  G.  to  plain- 
tiff, but  refused.  The  interest  of  G. 
under  lease  No.  105  was  subse- 
quently purchased  by  A.  who  had 
the  transfer  recorded  by  defendant, 
both  A.  and  the  party  to  whom  he 
sold  having  actual  notice  of  plaintiff's 
claim. 

Held,  that  as  when  the  request  was 
made  to  have  the  transfer  to  plaintiff 
recorded  against  lease  No.  105,  the  act 
as  amended  rendered  it  incumbent 
upon  the  Commissioner  to  record  only 
transfers  proceeding  from  those  who 
appeared  on  the  registry  to  be  lessees 
of  the  mine,  and  G.  did  not  appear 
to  be  a  lessee  or  sub- lessee,  or  to 
derive  title  through  a  lessee,  no  case 
of  negligence  on  the  part  of  defend- 
ant had  been   proved  and   plaint  [q 
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was  not   entitled    to   recover   even 
nominal  damages. 

Held,  also,  that  in  no  case  could 
plaintiff  recover  other  than  nominal 
damages,  there  being  no  proof  of  the 
,  nature  or  value  of  the  equitable 
interest,  or  that  it  had  been  lost  or 
affected  by  the  failure  to  register. 

Held,  also,  that  A.  was  not  a  bona 
fide  transferee  in  respect  to  plaintiff's 
claim. 

Held,  also,  that  if  the  document 
of  transfer  from  G.  to  plaintiff  was 
properly  lodged  for  registry,  it  would 
be  sufficient,  under  the  doctrine  of 
Jost  v.  McCuish,  25  N.  S.,  519,  to 
affect  subsequent  transferees  with 
notice. 

Held,  also,  that  the  provision 
added  by  the  amendment,  under  the 
act  of  1885,  operated  as  a  repeal  of 
the  provision  in  respect  to  documents 
mentioned. 

Held,  also,  that  in  the  absence  of 
a  request  for  registration,  prior  to  the 
amendment,  plaintiff's  right  to  have 
his  document  registered  was  merely 
executory  and  not  vested. 

Held,  also,  that  where  a  document 
ia  handed  to  the  Commissioner  with- 
out directions  as  to  the  property 
against  which  it  is  to  be  registered, 
and  it  is  registered  against  properties 
apparently  affected,  a  case  of  negli- 
gence to  search  for  other  properties 
would  have  to  be  made  out. 

Held,  also,  that  there  would  be  no 
negligence  in  not  registering  against 
equitable  interests  nut  appearing  in 
the  register  of  the  office. 

Semble,  that  a  general  request  to 
register  a  document  against  leases 
standing  in  the  name  of  G.  in  Nova 
Scotia  would  be  bad,  and  that  the 
objection  would  be  greater  in  the 
case  of  the  transfer  in  question, 
which  covered  areas  in  which  the 
transferor  might  be  interested 
"  though  not  named  on  the  records." 


Quoere,  whether  it  is  the  duty  of 
the  Commissioner,  under  the  practice 
prevailing  here,  to  make  such 
searches. 

Qucere,  per  Mbaghkr,  J.,  whether 
defendant  was  bound  or  ought  in  any 
caee  to  record  a  document  which  was 
not  in  the  prescribed  form,  inasmuch 
as  it  contained  no  reference  to  the 
lease  or  leases  it  was  supposed  to 
affect,  nor  the  number  of  shares 
intended  to  be  conveyed. — Fielding 
v.  Church,  186. 

5.  Trespass  to  mine  below  the  sur- 
face— Order  for  inspection  of  defend- 
ant }s  mine — Proper  cane  for  granting 
— Discretion  of  judge — Order  50, 
Rule  8 — Nonseruice  upon  co-owner — 
Held  not  to  affect  order.  —  In  an 
action  brought  by  plaintiff  for  a  tres- 
pass to  his  mine,  an  order  was 
obtained  by  plaintiff,  under  Order 
50,  Rule  3,  from  a  judge  at  Cham- 
bers, for  the  inspection  of  defendant's 
mine,  below  the  surface,  upon  com- 
plying with  certain  terms  fixed  by 
the  judge. 

Held,  that  the  order  was  within 
the  discretion  of  the  judge  granting 
it,  and  that  the  court  could  not  inter- 
fere with  that  discretion. 

Held,  also,  that  the  case  was  one 
in  which  an  order  for  inspection 
should  be  made  if  it  appeared  that 
it  was  essential  for  the  purpose  of 
enabling  plaintiff  to  prove  his  case. 

Held,  also,  that  the  fact  that 
defendant's  partner,  the  other  owner 
of  the  mine,  of  which  inspection  was 
ordered,  had  not  been  served  with 
the'  writ  at  the  time  the  order  was 
made  would  not  avail  defendant — 
Gray  v.  Hardman  et  al.,  235. 

6.  Mining areas  -License  to  search- 
Application  for  lands  already  covered 
—R.  S.,  c.  7,  s.  84,  Acts  of  1892,  c.  1, 
s.  98 — Construction  of. — On  the  13th 
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October,  1891,  W.  applied  for  and 
obtained  from  the  Commissioner  of 
Mines,  a  license  to  search  over  an 
area  of  one  square  mile,  which  license 
expired  on  the  13th  April.  1893. 

On  the  2nd  April,  1892,  plaintiff 
applied  for  a  license  to  search  over 
an  area  of  five  square  miles,  includ- 
ing the  area  covered  by  the  license 
to  W. 

By  the  Acts  of  1892,  c.  1  s.  98, 
the  Commissioner  of  Mines  was 
authorized,  in  the  case  of  licenses  to 
search  for  mines  other  than  gold  or 
gold  and  silver,  to  receive  other  appli- 
cations (called  second  lights)  over  the 
same  tract ;  but  at  the  time  plaintiff's 
application  was  made,  c.  7,  R.  S., 
s.  84,  was  in  force,  which  provided 
that  the  commissioner  should  receive 
no  more  applications  than  there  were 
areas  of  one  square  mile  each  con- 
tained within  the  area  first  applied 
for. 

Held,  that  the  effect  of  the  section 
last  quoted  was  clearly  to  prevent 
the  Commissioner  from  accepting 
plaintiff's  application  for  the  area 
held  by  W.  while  the  title  of  W. 
thereto  still  existed. 

Also,  that  it  made  no  difference 
that  plain  tiff's  application  covered 
other  aiea8  in  addition  to  that 
embraced  in  the  license  to  W. 

Also,  that  as  plaintiff's  application, 
so  far  as  it  extended  to  the  area  held 
by  W.,  was  never  valid  or  effective, 
he  acquired  no  right  under  his  appli- 
cation, and,  upon  the  expiration  of 
the  license  to  W.  the  area  became 
vacant,  and  open  to  any  one  who 
made  an  application  therefor. — 
McColl  v.  Ross,  1. 


MORTGAGE. 
bee  Bill  op   Sale. 


MORTGAGE  OF  MINE. 

Held  to  cover  engine  used  in  connection 
with. 

See  Mining   Law,  3. 


MUNICIPAL  CORPORATION. 

1.  Foreign  corporation  doing  busi- 
ness in  Canada — Power  of  Provincial 
Legislature  to  require  payment  of  a 
license  fee  by— Ads  of  1883,  c  28, 
ss.  23  and  2Jf. — "  Doing  business  " — 
What  constitutes — Agents  held  per- 
sonally responsible  for  payment  of 
fee.— By  the  Acts  of  1883,  c.  28,  ss. 
23  and  24,  it  was  enacted  that  every 
insurance  company,  Ac,  established 
in  the  City  of  Halifax,  or  having 
any  branch  office,  agent  or  agency 
therein,  should  be  assessed  in  respect 
of  the  real  estate  and  personal  pro- 
perty owned  by  said  company,  &c, 
in  the  same  way  as  other  ratepayers, 
and  should,  in  addition  thereto,  pay 
an  annual  license  fee. 

The  license  fee  was  made  payable 
on  the  31st  May  in  each  year,  and 
the  agent  of  any  company,  Ac,  not 
incorporated  by  the  legislature  of 
Nova  Scotia,  was  made  personally 
liable  for  the  license  fen  payable  by 
the  company,  &c ,  of  which  he  was 
agent. 

The  defendants,  merchants  doing 
business  in  the  City  of  Halifax,  and 
owning  real  and  personal  estate  there, 
were  agents  of  the  Mississippi  and 
Dominion  Steamship  Co.,  a  body 
incorporated  in  England,  but  not  in 
Nova  Scotia,  and  having  its  head 
office  and  chief  place  of  business  at 
Liverpool,  G.  B. 

The  evidence  showed  that  the 
business  carried  on  by  the  company 
in  Halifax,  through  defendants,  their 
agents,  was  of  a  continuous  character, 
and  that  defendants  advertized  them- 
selves  as   agents,    received    freight 
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money,  and  sold  tickets,  being  paid 
a  commission  therefor,  and  that  the 
steamers  carried  freight  between 
Liverpool  and  Halifax  and  other 
ports   in  America. 

Held,  that  the  act  imposing  the 
license  fee  was  intra  vires  the  legis- 
lature of  Nova  Scotia. 

Held,  also  (Wbatherbe,  J.,  dis- 
sentiug),  that  the  company  did  busi 
ness  at  Halifax  within  the  meaning 
of  the  act,  and  were  liable  to  be 
taxed. 

Held,  also,  that  the  company,  not 
being  incorporated  in  Nova  iScotia, 
defendants,  as  their  agents,  were 
personally  liable  for  payment  of  the 
license  tee.  —  City  of  Halifax  v. 
Jones  et  ah,  Jf52. 

2.  Property  owner — Liability  to 
contribute  towards  cost  of  laying  side- 
walk-— Construction  of  Acts  of  1861, 
c.  39,  s.  13,  Acts  of  1890,  c.  60,  s.  U. 
—By  the  Acts  of  1801,  c.  39,  s.  13, 
owners  of  real  estate  fronting  on 
certain  specified  streets  in  the  City 
of  Halifax,  were  required  to  supply 
brick  and  cut  granite  curbstones  for 
sidewalks  to  the  satisfaction  of  the 
Committee  of  Streets,  to  be  laid 
down  at  the  expense  of  the  city,  pro- 
vided that  where  brick  or  stone  side- 
walks were  already  laid  down, 
which,  in  the  judgment  of  the  com- 
mittee, were  good  and  sufficient,  the 
owner  or  owners  of  the  lots,  in  front 
of  which  they  were  laid  down,  were 
not  to  be  called  upon  to  provide 
brick  and  stone  as  before  directed. 

By  the  Acts  of  1890,  c.  60,  s  !4, 
the  City  Council  of  the  City  of  Hali- 
fax, were  authorized  to  borrow  a  sum 
of  money  "  for  the  purpose  of  cover- 
ing su«:h  sidewalks  of  said  city,  as 
the  City  Council  shall  determine, 
with  brick,  flat  stones,  concrete,  &c., 
&c.,  such  work  to  be  done  under  the 
direction  of  the  City  Engineer,  aud 


one-half  the  cost  to  be  a  charge 
against  the  owner  or  owners  of  the 
property. 

In  the  year  1867  the  owner  of 
property,  subsequently  acquired  by 
defendant,  supplied  brick,  and  granite 
curbstones  to  the  satisfaction  of  the 
Street  Committee,  and  the  same  was 
laid  in  front  of  his  property  in 
accordance  with  the  provisions  of 
the  Act  of  1861.  In  August,  1891, 
the  City  Council  authorized  the  con- 
struction of  a  concrete  sidewalk  in 
front  of  defendant's  property  under 
the  provisions  of  the  Act  of  1890. 

Held,  per  Henry,  J.,  Ritchie,  J., 
and  Graham,  E.  J.,  concurring, 
McDonald,  C.  J.,  and  Townshend, 
J.,  dissenting,  that  defendant  was 
not  liable  to  pay  one-half  the  cost  of 
the  latter  sidewalk. — The  City  of 
Halifax  v.  Lithgow,  268. 

3.  Municipal  corporation — Acci- 
dent caused  by  defective  grating  in 
sidewalk — Question  of  original  defect 
in  const  ruction,  or  negligence  in  main- 
tenance — Fact  necessary  to  a  judg- 
ment— New  trial  ordered  to  deter- 
mine.— Plaintiff  while  walking  along 
one  of  the  sidewalks  of  th*»  town  of 
A.,  stepped  upon  a  grating  which  had 
been  placed  over  a  catch  box  or 
basin.  The  grating  tilted  under 
plaintiff's  weight,  causing  his  foot 
and  leg  to  go  into  the  hole,  and 
inflicting  a  severe  sprain.  Plaintift 
brought  an  action  against  the  town 
for  the  injury  sustained,  and  was 
awarded  $300  damages,  but  the  find- 
ing of  the  trial  judge  left  it  iu  doubt 
as  to  whether  the  accident  was  to  be 
attributed  to  the  original  defective 
construction  of  the  grating,  or  to 
negligence  in  maintenance  and  super- 
vision. 

Held,  per  Graham,  E.  J.,  and 
Meagher,  J.,  Henry,  J.,  concurring, 
that   there   must  be  a  new  trial,  a 
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material  fact  necessary  to  a  judgment 
having  been  left  undetermined. 

Per  Townshend,  J.,  Weatherbe, 
J.,  concurring, 

Held,  that  plaintiff  was  entitled  to 
retain  his  verdict,  it  appearing  that 
it  was  the  intention  of  the  trial  judge 
to  hold  that  the  accident  was  due  to 
original  defective  construction.  — 
Thomas  v.  Town  of  Annapolis,  651. 

See   Contract,  1. 


NEGLIGENCE. 

Acciaent  caused  by  Defective  Grating 
in  Sidewalk. 

See  Municipal  Corporation,  3. 


NEW  TRIAL. 

Where  Material  Fact  left   Undeter- 
mined. 

^Municipal  Corporation,  3. 

NON-DELIVERY 

Held  covered  by  words  of  Contract 
relating  to  Short  Delivery. 

See  Contract,  3. 


NOTICE. 

Owner  of  Land  held  not  affected  with 

Notice  of  a  Deed  recot  ded  by  a 

Stranger. 

See  Trespass. 


NOTICE  OF    ABANDONMENT. 

Held  not  required. 

See  Marine  Insurance,  1. 

OFFENCE. 

Construction  of  Word  -  Applies  to 

Offences    against   Local   as    well   as 

Dominion  Statutes. 

See   Criminal   Code,  1. 


OVERHOLDING. 
No  Evidence  of  New  Contract. 
See  Landlord  and  Tenant. 


PARTITION. 

Protection  of  Interests  of  Grantee  of 
Co-tenant. 

See  Tenant  in  Common,  2. 


PARTNERSHIP. 

Partnership — Action  for  account- 
ing— Right  of  plaintiff  to  recover  for 
work  and  labor  where  original  action 
fails — Appeal  dismissed  with  costs 
where  statement  of  claim  not  framed 
to  cover  right,  and  evidence  of  value 
of  work  done  not  sufficient  to  eivable 
judgment  to  he  entered. — Plaintiff 
sued  for  wages  and  for  an  accounting 
under  an  alleged  partnership.  The 
trial  judge  found  that  the  partner- 
ship had  been  terminated  and  that 
there  was  no  agreement  to  pay  wages 
in  addition  to  profits.  Plaintiff 
appealed.  It  appeared  on  the  argu- 
ment that,  after  the  termination  of 
the  partnership,  p'nintiff  did  certain 
work  in  superintending  operations 
for  defendants. 

Held,  that  plaintiff  would  be 
entitled  to  recover  for  this  work,  but, 
as  the  statement  of  claim  was  not 
framed  to  meet  that  view,  and  there 
was  no  evidence  of  the  amount  or 
value  of  the  work  upon  which  judg- 
ment could  be  entered,  if  an  amend- 
ment were  allowed,  the  appeal  must 
be  dismissed  with  costs. — McDonald 
v.  McKeen  et  al.y  S29. 


PAYMENT    INTO    COURT. 

Practice — Payment  into  court — 
Apportionment  of  costs. — Where  a 
defendant  pays  money  into  court 
either  in  the  alternative  or  as  a  sole 
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defence  to  an  action,  and  the  plain- 
tiff replies  that  the  sum  paid  in  is 
not  sufficient ;  if  the  cause  goes  to 
trial  and  the  sum  paid  in  is  found  to 
be  sufficient  to  satisfy  the  plaintiffs 
claim,  the  defendant  has  succeeded 
upon  an  issue,  going  to  the  root  of 
the  action,  and  is  entitled  to  have 
judgment  entered  in  his  favor,  and  to 
recover  the  general  costs  of  the  action 
as  well  as  the  costs  of  other  issues, 
if  any,  on  which  he  has  succeeded. 
The  plaintiff  is  entitled  to  the  costs 
of  issues  on  which  he  has  succeeded. 
—Hart  et  aX  v.  Dairies,  SOS. 


PERILS     OF    THE    SEA. 
Loss  by— Question  for  Jury. 
See  Marine  Insurance,  2. 

POLICE. 

Action  against  for  Assault. 

See  Assault. 


POSSESSION. 

See  Arbitration,  2.  Bill  of  Sale,  1. 
Trespass.  Foreign  Corpora- 
tion. 


PRACTICE. 

Affidavit. 

Form  prescribed  by  Statute. 

See  Bill  of  Sale,  3. 

Amendment. 

Adding  Words   Omitted  by  Error. 

See  Bond,  1. 

Appeal. 

Abandonment  of  issue  on. 

See  Bill  of  Sale,  2. 


Dismissed  as  Premature. 

See  Certiorari,  1. 

Equal  division  of  Courts  Effect  of. 

See  Appeal. 

Arrest  of  party  about  to  leave 
Province. 

Arrest  of  party  alxmt  to  leave  the 
province —  Order  for  set  aside — Facts 
to  be  shotcn — Reasonable  certainty — 
Circumstances  requiring  strong  case 
to  be  made  out. — Defendant  applied 
to  set  aside  an  order  for  his  arrest 
under  Order  44. 

The  affidavit  stated  that  he  had 
not  any  intention  of  leaving  the  pro- 
vince, that  his  regular  business 
would  require  him  to  be  here  for 
several  months,  that  his  home  was  in 
Halifax,  and  that  his  wife  was 
residing  there. 

The  affidavit  used  in  opposing  the 
application  was  founded  upon  a  state- 
ment sard  to  have  been  made  by 
defendant  at  the  trial,  when  he  was 
examined  as  a  witness  in  his  own 
behalf,  that  it  was  his  intention  to 
make  Hamilton,  in  the  province  of 
Ontario,  his  home,  and  that  he  was 
employed  by  a  person  doing  busi- 
ness there. 

Beld,  that  it  was  necessary  for 
plaintiff  to  show  facts  from  which  it 
could  he  inferred  with  reasonable 
certainty  and  clearness  that  it  was 
the  intention  of  defendant  to  leave 
almost  immediately  after  the  trial, 
and  not  to  return  again  until  after 
judgment  would  be  recovered  in  the 
ordinary  course.  The  statement  that 
defendant  intended  to  make  Hamil- 
ton his  fu+.ure  place  of  residence,  in 
the  absence  of  anything  to  show 
when  that  residence  was  to  begin, 
having  regard  to  the  character  of 
defendant's  business,  which  required 
him  to  travel  considerably,  was  insuf- 
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ficient.  The  plaintiff  should  have 
made  out  a  strong  case  to  justify  the 
arrest  under  the'  circumstances.  — 
Trovers  v.  Dimock,  217. 

See  Administrator, 

Bond. 

Condi/ion  to  Effectually  Prosecute. 

See  Bond,  1. 

In  Replevin  Action. 

See  Canada  Temperance  Act,  1. 

Capias. 

Insufficient  Affidavit. 

See  Capias. 

Certiorari. 

Affidaxnt  of  Justification   to  be  filed 
before  Notice  o]  Motion. 

See  Certiorari,  1. 

Remedy  by,  taken  away. 

See  Canada  Temperance  Act,  2. 

Costs. 

1.  Amendment  of  defence  allowed 
—  Costs. — To  an  action  brought  by 
plaintiff  to  set  aside  two  mortgages 
as  made  fraudulently,  and  with  the 
intention  of  defrauding,  &c,  credi- 
tors, defendant  pleaded  that  one 
of  the  mortgages  attacked  was  made 
to  secure  a  debt  then  due,  and  the 
other  to  secure  future  advances. 
The  evidence  produced  on  the  trial 
showed  that  both  mortgages  were 
made  to  secure  a  past  indebtedness 
as  well  as  future  advances. 

Held,  that  defendants  were  entitled 
to  amend  their  defence  in  accordance 
with  the  testimony. 

Also,  that  the  suit  having  been 
tried  as  if  the  amendment  asked  for 
at  the  argument,  were  on  the  record, 


the  amendment  should  not  affect  the 
costs. — Bauld  et  al.  v.  Challoner  ei 
al.t  205. 

2.  Security  for  costs  and  stay  of 
proceedings— Summons  on  application 
for — Does  not  operate  as  a  stay  until 
time  of  )eturn — Default  judgment 
entered  after  issue  of  summons  sus- 
tained— But  defendant  allowed  to 
move  on  affidavit  of  'met its. — Defend- 
ant, on  the  17th  January,  obtained  a 
summons,  returnable  on  the  24th, 
for  the  hearing  of  an  application  for 
security  for  costs,  and  for  a  stay  of 
proceedings.  While  this  was  pend- 
ing the  time  for  pleading  expired, 
and  a  judgment  was  entered  for 
default  of  plea. 

Held,  that  the  summons  did  not 
operate  as  a  stay  until  the  time  of  its 
return,  and  that  the  judgment 
entered  was  regular. 

Defendant  was  permitted  to  move 
on  affidavit  of  merits  for  leave  to 
defend. — Creelman  v.  Bonnan,  50. 

3.  Action  for  slander — Defence 
denying  speaking,  &c.  —  Damages 
awarded  to  plaintiff — Costs — Words 
of  general  abuse — Defence  as  to. — To 
an  action  claiming  damages  for  slan- 
derous wrords  spoken  of  and  concern- 
ing the  plaintiff,  defendant  pleaded 
denying  the  speaking  and  publication 
of  the  words  complained  of,  &c,  and 
at  the  trial,  endeavoured  to  show 
that  plaintiff  had  a  bad  reputation, 
but  failed. 

Held,  under  these  circumstances, 
that  the  trial  judge,  who  awarded 
plaintiff  $5.00  damages,  erred  in 
withholding  costs. 

Semble,  that,  under  the  facts 
shown,  the  words  complained  of 
having  been  uttered  during  an  alter- 
cation, defendant  should  have  pleaded 
that  they  were  mere  words  of  general 
abuse,  and,  in  such  case,  the  trial 
judge  would  have  been  warranted  in 
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dismissing    the    action.  —  Croft   v. 
Jodrey  et  al.,  78. 

See  Absent  or  Absconding  Debtor, 
1.  Bill  op  Sale,  2.  Canada 
Temperance  Act,  1,  2,  3,  4,  5. 
Contract,  3.     Partnership. 

Compromise. 

Power  of  Solicitor  to  make  as  to 
Costs. 

See  Canada  Temperance  Act,  1. 

Counter-claim. 

Circumstances  Justifying. 

See  Bill  of  Sale,  2. 

Defects  of  Form  and  Substance. 
Not  Sufficient  to  set  aside  Conviction. 

See  Canada  Temperance  Act,  2. 

.   Depositions  taken  Abroad. 

It regularity   in   should  be    moved 
against  at  Chambers. 

See  Contract,  6. 

Directions   of  Trial  Judge  to 
Jury. 

Exception  to. 

See  Assault, 

Evidence. 

Rejection  of  Declarations  inconsistent 
with  Will. 

See  Will,  2. 

Indictment. 

Indorsement  oj. 

See  Criminal   Code,  2. 


[vol. 

Information 

Should  be  re-sworn  after  Alteration. 

See  Canada  Temperance  Act,  5. 

Irregularity. 

Waiver  of  must  be  made  with  Know- 
ledge of  Facts. 

See   Arbitration,  1. 
Issues   involving    Same   Matters. 

Abandonment  of  one  does  not  Destroy 
Appeal. 

See   Bill  of  Sale,  2. 

Judicature  Act,  Order  47,  Rule  1. 

Refers  only  to  Companies  cat  rying  on 
Continuous  Business. 

See  Foreign  Corporation. 

Misdirection. 

See  Marine  Insurance,  2. 

New  Trial. 

See  Contract,  2.    Marine   Insur- 
ance, 2. 

Party,   Non-Service    of. 

See  Mining   Law,    5. 

Plea  of   Payment. 

See  Canada  Temperance  Act,  1. 
Payment  into  Court. 

Presumption. 

Where  Records  show  Satisfaction  of 
Judgment. 

See  Canada  Temperance  Act,  1. 

Question  for  Jury. 

Loss  by  Perils  of  the  Sea. 

See  Marine  Insurance,  2. 
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Record  op  Acquittal. 

Practice  as  to. 

See  Malicious   Prosecution,  2. 

Replevin. 

Goods  taken  to  Enforce  Payment  of 
Fine. 

See  Canada  Temperance  Act,  1. 

Satisfaction  Piece. 

Presumption  to  be  drawn  from. 

See  Canada  Temperance  Act,  1. 

Service  op  Writ  Abroad. 

See  Contract,  3. 

Statement  op  Claim. 

Estoppel  by  Failure  to  Deny  Allega- 
tions in. 

See  Contract,  2. 

Form  of  as  to  Presentment. 

See  Promissory  Note,  2. 

Where  not  Framed  to  cover  Right— 
Appeal  dismissed  with  Costs. 

See  Partnership. 


PROBATE  ACT. 
See  Administrator,  1,  2. 


PROHIBITION. 

Writ  allowed  in  respect  to  Certiorari 
issued  out  of  County  Court. 

See  Certiorari,  2. 


PROMISSORY  NOTE. 

1 .  Promissory  note — Made  for  ac- 
commodation of  co-maker — Consid- 
eration— Prior  indorsement  not  incon- 
sistent with  right  to  indorse  a  second 


time — Delivery — Legal  holder — Jus- 
tices of  the  Peace — Trial  before  with 
jury — Failure  to  agree — Effect  of 
fresh  summons — Res  ad  judicata. — 
Defendant  and  H.  entered  into  a 
joint  and  several  promissory  note 
drawn  payable  to  K.  or  order,  with 
interest  from  date  at  the  rate  of  7 
per  cent.  The  evidence  showed  that 
defendant  became  a  party  to  the 
note  "  to  accommodate  H.  for  a 
month  or  two." 

Held,  following  Crears  v.  Hunter, 
19  Q.  B  P.,  341,  that  the  considera- 
tion was  good. 

The  note  was  indorsed  by  K.  to 
plaintiff's  wife  on  account  of  money 
advancod  by  her  to  K.  prior  to  her 
marriage,  and,  some  months  later, 
was  indorsed  to  plaintiff  on  account 
of  a  debt  due  him  by  K. 

Held,  that  the  indorsement  in  the 
first  instance  to  plaintiff's  wife  was 
not  inconsistent  with  K.  being  the 
legal  holder  at  the  time  of  the 
indorsement  to  plaintiff. 

Held,  also,  that  the  note,  indorsed 
as  it  was,  passed  by  delivery,  and, 
the  consideration  being  good,  was 
valid  in  the  hands  of  auy  legal 
holder. 

Held,  further,  affirming  the  judg- 
ment of  the  County  Couit  judge, 
that  where  a  cause  is  tried  before 
justices  with  a  jury,  and  the  jury  fail 
to  agree,  and  are  dismissed,  the  trial 
is  abortive  and  the  functions  of  the 
justices  are  at  an  end. 

Held,  also,  that  where  the  justices, 
under  such  circumstances,  sign  judg- 
ment, the  cause  does  not  become,  in 
consequence,  res  adjudicata. 

Field,  also,  that  where  the  plaintiff 
wishes  to  pursue  the  matter  further, 
he  must  issue  a  fresh  summons,  and 
is  not  compelled,  necessarily,  to 
choose  the  same  justices. — Creelman 
v.  Stewart,  186. 
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2.  Promissory  note  made  payable 
at  a  particular  place — Form  of  state- 
ment of  claim  as  to  presentment — 
Reception  of  affidavit  showing  pre- 
sentment—Effect of— Sufficiency  of 
words  "  duly  presented  Jor  payment." 
— In  an  action  on  two  promissory 
notes  made  payable  to  plaintiff's  order 
60  and  90  days  after  date,  respec- 
tively, at  the  People's  Bank  at  Hali- 
fax, the  statement  of  claim  alleged 
that  the  notes  were  "  duly  presented 
for  payment,'1  and  were  dishonored, 
without  averring  presentment  at  the 
Bank." 

Appearance  was  entered,  but  no 
grounds  of  defence  were  delivered. 

On  application  by  Chamber  sum- 
mons, under  Order  14,  Rule  1,  for 
leave  to  enter  judgment,  the  judge 
received  an  affidavit  showing  as  a 
matter  of  fact  that  the  presentment 
was  properly  made. 

Defendant  relied  on  the  defect  in 
the  statement,  and  produced  no  affi- 
davit of  merits. 

field,  that  the  Chambers  judge, 
by  receiving  the  affidavit  as  to  pre- 
sentment, treated  the  matter  as  if  an 
amendment  had  been  made,  and  the 
objection  removed,  and  that,  there- 
fore, the  objection  should  not  be 
given  effect  to  on  appeal. 

Qucere,  whether  the  form  of  state- 
ment was  not  good.  —  Crowell  v. 
Lo7iyard,  257. 

See  Judgment.     Bill  of  Sale,  3. 


PROSECUTION,  AUTHORITY 
TO   CONDUCT. 

See  Criminal  Code,  2. 


PROVINCIAL  LEGISLATURE. 

Power  to  make  Enactments  as  to  Ser- 
vice of  Writs  Abroad. 


See  Contract,  3. 


Power  to  Require  Payment  of  License 
Fee  by  Foreign  Corporation. 

See  Municipal  Corporation,  1. 


REASONABLE   AND    PRO- 
BABLE CAUSE. 

Effect  of  Absence  of 

See  Malicious  Prosecution,  2. 


RECEIPT. 

Construction  of 

See  Canada  Temperance   Act,  1. 
Mining   Law,  1. 

RECORD     OF     ACQUITTAL. 

Practice  as  to. 
See  Malicious  Prosecution,  2. 


REFEREE. 

Subjects  for  Consideration  by. 

See  Bill  op  Sale,  2. 


RENTAL. 

Forfeitut  e  of  Mining  Lease  for  Non- 
Payment  in  Advance. 

See  Mining  Law,  1. 


REPLEVIN. 

Action  for  Goods    Taken  to  Enforce 
Fine. 

See  Canada  Temperance  Act,  1. 


RESCISSION. 

Right  of  Unpaid  Vendor  to. 

See  Contract,  4. 
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SATISFACTION  PIECE. 

Mistake  in  Recording, 

See  Judgment. 

Setting  aside. 

See  Canada  Temperance  Act,  1. 


SIDEWALK. 

Defective  Construction  and  Mainten- 
ance. 

See  Municipal  Corporation,  3. 

Liability  of  Property  Owner  to  Contri- 
bute to  Cost  of  Laying. 

See  Municipal  Corporation,  2. 

SHERIFF. 

Right  to  Recover  Expenses  of  Caring 
for  Property. 

See  Absent  or  Absconding  Debtor, 
2. 

SLANDER. 

Plea  of  Words  of  General  Abuse. 

See  Practice,  Costs  3. 


SOLICITOR. 

Action   against   Police  for    Forcible 
Expulsion  from  Court. 

See  Assault. 


SURETY,  LIABILITY   OF. 
See  Bond,  2. 


TENANT  IN   COMMON. 

1.  Tenant  in  common — Property 
seized  muter  execution  against  co- 
tenant-  -Conversion — Right  to  main- 
tain action  for.  —  Plaintiffs  were 
owners,  as  tenants  in  common  with 
M.,  of  certain  hay,  grain  and  straw. 


The  property  was  taken  and  sold  by 
the  sheriff  under  an  execution  against 
M.,  and  was  purchased  by  defendant, 
who  re-sold  part  and  used  the  balance. 
Held,  that  there  was  such  a  carry- 
ing away  of  the  property  as  would 
disable  plaintiffs  from  having  the 
lawful  use  or  benefit  of  it,  and  that 
plaintiffs  were  therefore  entitled  to 
maintain  their  action. — McLellan  et 
al.  v.  McDougall,  237. 

2.  Tenants  in  common — Partition 
— Interests  of  a  grantee  of  one  tenant 
will  be  protected  where  it  can  be  done 
without  detriment  to  the  interests  oj 
others — Laches. — Where  one  of  two 
or  more  tenants  in  common  has  con- 
veyed by  metes  and  bounds  a  portion 
of  the  land  held  in  common,  and 
improvements  have  been  made  by 
the  grantee  upon  the  portion  of  land 
so  conveyed,  the  court,  in  decreeing 
partition  at  the  instance  of  other 
tenants,  will  protect  the  interests  of 
the  grantee,  by  setting  apart  the 
land  conveyed  as  of  the  share  of  the 
grantor,  if  such  setting  apart  can  be 
made  without  detriment  to  the  inter- 
ests of  the  other  tenants  in  common. 

Per  Meagher,  J. — The  making  of 
such  a  provision  is  justified  where 
the  tenant  applying  for  partition  has 
had  knowledge  of  the  deed,  the  pos- 
session of  the  grantee,  and  the  making 
of  the  improvements,  and  has  made 
no  objection. — McNeil  v.McDougall, 
296. 


THREATENING    LETTER. 

Information  for  Writing. 

See  Criminal  Code,  1. 


TRESPASS  TO   LAND. 

Trespass  to  land — Action  against 
grantee  from  Croicn —  Woodland — 
Possession  must   be  open  and  notor- 
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ioue  to  divest  title  of  Croion — Doc- 
trine  of  Smith  v.  McDonald,  1  Old., 
not  to  be  extended  —  Deed  from 
stranger  to  title— Registry  does  not 
affect  otoner  until  notice — Finding 
of  jury  as  to  doubtful  line  will  not  be 
disturbed. — Plaintiff  claimed  hind  as 
against  the  grantee  from  the  Crown, 
on  the  ground  that,  at  the  time  the 
grant  was  made,  plaintiff  was  in  the 
actual,  open,  and  exclusive  possession 
of  the  land.  The  land  in  question 
was  a  small  piece  of  woodland,  which 
was  covered  by  plaintiff's  deed,  but 
was  neither  fenced  nor  under  cultiva- 
tion, and  the  only  evidence  of  occu- 
pation by  plaintiff  waR  of  going  on 
the  land  and  removing  stones,  and 
cutting  wood  and  poles  "at  many 
times."  At  the  time  the  grant  was 
made  there  was  no  one  in  actual 
occupation,  and  no  visible  evidence 
of  occupation. 

Held,  that  the  acts  shown  were 
not  of  such  an  exclusive,  continuous, 
and  notorious  character  as  to  require 
the  Crown,  before  granting  the  land, 
to  toke  steps  to  restore  its  rights. 

Held,  also,  that  the  Crown  was  not 
affected  with  notice,  under  the  Regis- 
try Act,  of  the  recording  of  a  deed 
of  the  land  by  a  stranger  to  the 
title. 

Held,  also,  that  acts  of  ownership 
exercised  by  a  party  upon  land  to 
which  ho  has  a  good  title  will  not  be 
extended  to  adjoining  land  included 
in  his  deed  but  to  which  he  has  no 
title,  in  the  absence  of  actual  occupa- 
tion of  a  part  of  the  land  claimed. 
The  doctrine  of  Smyth  v.  McDonald, 
1  Old.,  is  not  to  be  extended. 

The  finding  of  a  jury  as  to  the 
location  of  a  line,  the  exact  position 
of  which  it  is  difficult  to  determine, 
will  not  b<3  disturbed. — McKay  v. 
McDonald,  99. 

Ses  Mining  Law,  5. 


VENDOR  AND  VENDEE. 

Right  of  Unpaid  Vendor  to  Rescind. 

See  Contract,  4. 


VERDICT. 

Omission  of  Judge  to  instruct  Jury  on 

Material  Point  held  cause  fot 

setting  aside. 

See  Malicious  Prosecution,  1, 

WAIVER. 

Acceptance  of  Goods  after  Examina- 
tion but  before  Defects  have  devel-  ■ 
oped  not  a. 

See  Contract,  6. 


WARRANTY. 

As  to  Keeping  Qualities. 

See  Contract,  6. 


WILL. 

1.  Will  and  codicU— Should  be 
read  together- — Intention  of  testator- 
Construction  giving  effect  to — Kcent 
of  legatee  dying  unmarried  or  with- 
out leaving  issue — Restricted  to  life- 
time of  testator.  —  Testator,  by  the 
6th  clause  of  his  will,  devised  certain 
lots  of  land  and  stores  equally  to  his 
sons  J.  S.  and  T.  G.,  with  a  proviso 
that,  in  the  event  of  T.  G.  dying 
unmarried,  or  without  leaving  issue, 
then  his  interest  in  the  lots  and 
shares  should  go  to  and  be  the  pro- 
perty of  J.  S.  or  his  children.  By  a 
codicil,  testator  devised  to  his  son  R., 
provided  he  returned  toNewGlaegow 
to  live,  an  equal  interest  with  J.  S. 
and  T.  G ,  in  the  lots  and  store*. 

Held,  (McDonald,  C.  J.,  dissent- 
ing,) that,  reading  the  clause  of  the 
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will  and  the  codicil  together,  an 
intention  was  shown  on  the  part  of 
the  testator  that  each  of  his  three 
sons,  in  some  circumstances,  was  to 
have  an  absolute  indefeasible  estate, 
and  that,  to  give  effect  to  this  inten- 
tion, the  event  of  the  death  of  T.  G. 
must  be  restricted  to  the  lifetime  of 
the  testator. — Fraser  v.  Eraser,  172. 

2.  Will — Evidence  as  to  compet- 
ency of  testator— Rejection  of  evidence 
to  show  declarations  inconsistent  with 
will — Discretion  of  judge. — The  will 
of  M.,  deceased,  was  attack?d  on  the 
ground,  inter  alvt,  of  incompetency, 
owing  to  illness  and  weakness  of 
mind  and  will.  The  evidence  showed 
that  notwithstanding  the  illness  from 
which  testator  was  suffering  at  the 
time  directions  for  the  will  were 
given,  his  answers  to  all  questions 
asked  were  coherent  and  sensible, 
and,  in  the  opinion  of  the  person 
who  took  the  instructions,  he  under- 
stood the  questions  in  all  cases.  It 
also  appeared  that,  although  at  the 
time  the  will  was  executed,  testator 
was  in  a  drowsy  condition  and  had 
to  be  aroused  from  time  to  time,  he 
nevertheless  exercised  a  correct 
memory  and  a  clear  understanding  in 


respect  of  the  provisions  for  which 
he  had  given  instructions. 

Held,  that  deceased,  when  he  exe- 
cuted the  will,  was  of  sound  and  dis- 
posing mind  and  memory. 

At  the  trial,  after  evidence  in 
rebuttal  had  been  given,  evidence 
was  tendered  to  prove  declarations 
made  by  deceased  a  year  or  two 
before  the  date  of  the  will,  and  incon- 
sistent therewith.  This  evidence 
the  trial  judge  rejected  on  the  ground 
that  it  should  have  been  produced 
when  the  party  offering  it  was  mak- 
ing out  his  case. 

Held,  (per  Henry,  J.,)  that  this 
was  a  matter  clearly  within  the  dis- 
cretion of  the  judge,  and,  therefore, 
was  not  a  valid  ground  for  appeal. — 
Re  Est  John  A.  P.  McLellan, 


WINDING-UP  OR&ER. 

Proof  of  by  Affidavit  showing  facts. 

See  Foreign    Corporation. 

WOODLAND. 
See  Trespass. 
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